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Introduction.

T h a n k  yo u  fo r  th e  o p p o rtu n ity  to  co n tr ib u te  to  th e  Leveson Inquiry.

I re fe r in m y e v id e n ce  to  T im  S u ter's  sub m iss ion  to  th e  Inquiry. As is ob v io us, w e  have  d iscussed  o u r  

subm issions.

I have  no t taken  legal ad v ice  on  m y sub m iss ion  th e re fo re  I am  not, at th e  m o m e n t, w aiv ing  th e  rights  

yo u  re fe r to  in y o u r  le tte r to  m e; h o w e v e r I th in k  it un like ly  th a t I w ill be  u n a b le  to  p ro v id e  any  

d o cu m e n ts  y o u  m ig h t need .

T h e  m ost su b sta n tive  co n tr ib u tio n s  to  th e  Inquiry in m y e v id e n ce  are  th o se  in se ctio n s  4 and  5. 

Sections 1, 2 and 3 m ostly  p ro v id e  b ackg rou nd .

1. Who you are and a brief summary of your career history.

C urren tly , I am  a S e n io r  A d v ise r to  Everyth ing  E ve ryw h e re  (the ow ners  o f  O ra n g e  and  

T -M o b ile )  and ho ld  a n u m b e r  o f  n o n -e xe cu tive  ro les (C hairm an  o f  S o u th  W e s t Screen , 

D ire cto r o f  th e  R ad io  C e n tre , etc.). In m y e arlier  career, I w as a strategy  con su lta n t an d  set 

up  m y ow n stra teg y  consu lting  firm  (Spectrum  S tra teg y  C onsu ltan ts) w h ich  specia lised  in 

p rov id ing  ad v ice  to  th e  m ed ia  and te le co m s  in du stry . In 2003  I jo in e d  O fco m  as an exe cu tive  

d irec to r. I w as a se n io r  p a rtn e r at O fco m  fro m  2003  to  2 0 0 7  and , w h ile  m y ro le  at O fco m  

chan g ed , th e  C o n te n t &  S tan da rd s G ro u p  re p o rte d  to  m e  at all t im es  d urin g  th is  p e rio d . It is 

m y p e rio d  at O fco m  w h ich  m akes an yth ing  I have  to  say on  th e  q u e stion s  yo u  have  ra ised o f  

possib le  in te rest to  th e  Leveson Inquiry.

2. A brief description of Ofcom covering (at least) its origins, status, history (in brief 
summary), organisation, remit, authority and powers.

O fco m  is th e  reg u la to ry  au th o rity  fo r  th e  aud io-v isua l and  te le c o m m u n ic a tio n s  secto rs -  i.e. 

te lev is ion , rad io  and fixed  and  m o b ile  te le c o m m u n ic a tio n s  (it has v e ry  lim ited  

responsib ilities to w a rd s  th e  press se cto r, th e se  b e ing  to  app ly  a p u b lic  in te rest te s t in th e  

e ven t o f  a m e rg e r b e tw e e n  press businesses). O fco m  has responsib ilities, b o th  as a 

co m p e tit io n  reg u la to r b u t a lso as a c o n te n t reg u la to r, ensu ring  th a t th e  c o n te n t o f  te lev is io n  

and rad io  p ro g ra m m e s  d oe s  n o t in fringe  th e  va riou s con te n t-re la te d  parts o f  th e  

C o m m u n ica tio n s  A ct, 2003  (and p rev io us legislation).

O fco m  w as c re a te d  by th e  C o m m u n ica t io n s  A ct, 2003  and assum ed  its p o w e rs  at th e  ve ry  

end  o f  2003. P rior to  O fco m 's  c re a tion , five  regu la tors  cove re d  th e  sam e patch : 

th e  In d e pe n d en t T e lev is io n  C om m iss ion , th e  B road cast S tan dards Cou nc il, th e  R ad io
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A u th o rity , th e  R a d io co m m u n ica tio n s  A g e n cy  and  O fte l. T h e se  agenc ies  had responsib ility  fo r  

regu lating  th e  d iffe re n t e le m e n ts  w ith in  th e  c o m m u n ica tio n s  in du stry  se p ara te ly  -  th e  core  

ra tio na le  o f  th e  C o m m u n ica tio n s  A c t  w as to  e nsu re  that, as th e  m e d ia  and te le co m s  

industries progress ive ly  conve rg ed , a single  reg u la to r cou ld  m ake  c o h e re n t d e cis io ns th a t  

e ith e r  a p p lie d  to  th e  w h o le  in du stry  o r (m ore  co m m o n ly)  to o k  a p p ro a ch e s  th a t w ere  

cons isten t across th e  w h o le  industry .

From  its in ce p tio n , O fco m  w as co n s id e re d  to  be  a p ow e rfu l, w e ll-reso u rced  and (on balance)  

a successfu l regu la tor. It w as ab le  to  a ttrac t high ca lib re  s ta ff fro m  th e  secto rs it regu lated  

and, in its early  years, ach ieved  a n u m b e r  o f  n o ta b le  successes. For exam p le , it c re a ted  a 

com p e tit iv e  b ro a d b a n d  m arket by c reating  reg u la ted  prices w h ich  gave  in cen tives  fo r  

com p e tit iv e  in ve stm e n t; it e n co u ra g e d  th e  so -ca lled  "fu n ctio n a l se p ara tio n "  o f  BT (the  

se p ara tio n  o f  its local loo p  business fro m  th e  rest); e x ten d ed  co- and  se lf-regu lation ; 

d e v e lo p e d  th e  use o f  ad ju d ica to rs  to  sh o rt cut o th erw ise  overly  p ro ced u ra l ap p roaches; and  

so on .

In its early  days, th e  m ost im p o rta n t organ isation a l un its in O fco m  w e re  th e  C o m p e tit io n  

G ro u p , th e  C o n te n t &  S tan dard s G ro u p  and th e  S tra tegy  G ro u p . O th e r  parts o f  th e  

org an isation  e m p lo y e d  m o re  p e o p le  (for exam p le , th e  g ro u p  w h e re  sp e ctru m  e ng ineers  

w e re  housed) b u t th e se  th re e  g roups orig ina te d  th e  big decis ions w h ich  O fco m  had to  m ake. 

T h e  key c o m m itte e s  in O fco m  w e re  th e  Policy  E xecutive  (com prised  o f  th e  key fu ll t im e  

officials) and  th e  m ain  board  (a m ixtu re  o f  no n-e xe cu tive s  and  th re e  or fo u r  fu ll t im e  

officials).

O fco m 's  p o w e rs  d e rive d  fro m  sta tu te  -  th e  C o m m u n ica tio n s  A ct o f 2003  (as p rev iously  

stated) b ut a lso  a series o f  o th e r  m easures, such  as successive  Broadcasting , W ire less  

T e le g ra p h y  and T e le c o m m u n ic a t io n s  A cts , E u rop e an  d irectives  and UK  co m p e tit io n  law. 

U n d e r th e  C o m m u n ica t io n s  A ct, O fco m  had severa l exp lic it d uties, such as th e  regu lation  o f  

te le c o m m u n ic a tio n s  ne tw orks and  services, th e  e n co u ra g e m e n t o f  b ro ad b an d , th e  

m a n a g e m e n t o f  th e  rad io  sp e ctru m  and so  on. Th is list in c lu d ed  th e  regu lation  o f  

b road casting  serv ices on  te lev is ion  and  radio.

3. The steps which Ofcom takes, in general terms, to discharge its regulatory function

O fco m  acts b o th  in a reactive  and  p roactive  fash ion  to  d ischarge  its regu la tory  fu n ction . In 

reactive  m o d e , it respo nd s to  com p la in ts  o r issues th a t are raised w ith  it by th ird  parties. 

C om p la in a n ts  can be both  com p an ies  and indiv iduals. Exam ples o f  typ ica l com p la in ts  fro m  

ind iv idua ls  are  as fo llow s; so m e o n e  w atch in g  a new s p ro g ra m m e  m ight cons id er it to  be  

p o litica lly  b iased; a n o th e r  v iew er, flick ing  th ro u g h  th e  channe ls, m ight see  p orn o g ra p h ic  

m ateria l on  an a d u lt chan ne l in th e  c lear w he n  it sh ou ld  have  b een  encrypted ; so m e o n e  else  

m ight fee l th e ir  right to  privacy had been  ne g le cte d  w h e n  th e y  w e re  f ilm e d  in jured a fte r a 

car crash. C o m p a n ie s  com p la in ing  m ig h t be: b ro ad b an d  m in n ow s com p la in ing  a b o u t th e  

a n ti-co m p etit ive  p ractices o f  b ro ad b an d  g iants, w o u ld -b e  b road casters  com p la in ing  ab o u t  

th e  con tro l o f  m o re  estab lished  b road casters  o ve r sports o r film  rights, m ob ile  com p an ies  

co m p la in in g  th e ir  co m p e tito rs  had in fringed  th e ir  licence  cond itions; and so on. 

W h e n  resp o n d in g  to  com p la in ts , O fco m  has stan dard  p rocesses -  th e  case is cons id ered  by
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an in d iv idua l o r a te a m , a p rov is io na l v ie w  is take n  and  th is  v ie w  is th e n  su b je cte d  to  scru tiny  

at w h a te v e r  level is m e rite d , up to  th e  level o f th e  O fco m  b oard .

W h a t  m akes O fco m  a n o ta b le  reg u la to r h o w e v e r  is its ab ility  to  in itia te  rev iew s o f  p o licy  - its 

ab ility  and  w illingness to  stan d  back  fro m  ind iv id u a l cases an d  ask fu n d a m e n ta l q u e stion s  

a b o u t its e ffe ctive ne ss. A  successfu l e x a m p le  o f  th is  w as th e  T e le c o m s  S tra te g ic  R ev iew  

(TSR), c o n d u cte d  in 2004 , w h ich  led to  BT's fu n ctio n a l se p ara tio n  and  th e  c re a tio n  o f  

O p e n re a ch . O fco m  in itia ted  th e  TSR  and , a lth o u g h  it ad d ressed  issues w h ich  m ight in any  

e ven t have  p ro vo k e d  co m p la in ts , it e n a b le d  O fc o m  to  look  at issues in th e  rou nd  and  to  

con s id e r  m o re  rad ical so lu tion s  th a n  w o u ld  o th e rw ise  ha ve  m ateria lised .

Th is ch aracte risa tion  o f  O fco m  activ ities is ove r-s im p lifie d . For e x a m p le  O fco m  also  

un d e rtak es  tasks rou tin e ly , such as th e  p ro d u c tio n  o f  a Pub lic  S e rv ice  T e lev is io n  

B roadcasting  R eview , w h ich  d o  no t fall in to  th e  s im p le  p roactive / re active  ca tegories  

d e scrib e d  above . But neve rth e le ss  th e  b asic  p ic tu re  o f  a reg u la to r w h ich  b o th  respo nd s to  

req u ests  fo r  actio n  and on  occas ion  takes th e  in itia tive  gives a fa ir re p re se n ta tio n  o f  h o w  it 

o p erates.

4. Ofcom's experience of regulating the media, in particular in relation to phone hacking, 
computer hacking, "blagging", bribery and/or corruption. To include examples and 

evidence which conveys the scale on which there issues came to your attention during 

your tenure.

D uring m y t im e  at O fco m , w e  had little  to  d o  w ith  any o f  th e  activ ities listed a b o v e  w ith  th e  

e xcep tio n  o f th e  p oss ib le  co rru p tio n  in th e  w ay  T V  qu izzes w e re  co n d u cte d .

It is im p o rta n t b e fo re  exp an d in g  on  th is  issue to  exp la in  w h a t O fco m 's  p o w e rs  are  w ith  

respect to  issues o f  th is  type. T h e  B road cast C o d e  w as th e  d e ta ile d  reg u la tion  O fco m  

p ro d u ce d  to  e n a b le  it to  im p o se  th e  p ro te c tio n  env isaged  in th e  C o m m u n ic a t io n s  A ct. This  

B road cast C o d e  covers  th e  fo llo w in g  areas:

• P ro tection  fro m  o ffen sive  and h a rm fu l m ateria l

• Ensuring  accu racy  and im p artia lity  o f  new s

• Ensuring in d iv idu a ls  and org an isation s are  tre a te d  fa irly  and  th e ir  privacy  is no t  

u n w arran tab ly  in fringed

• Ensuring th e re  is a c lea r d istin ction  b e tw e e n  e d ito ria l and  co m m e rc ia l co n te n t.

T h e  exam p le s  o f  ab u se  q u o te d  in (4) ab ove , w ith  th e  e x ce p tio n  o f  th e  poss ib le  co rru p tio n  

cases d iscussed  b e low , raise issues assoc ia ted  w ith  th e  th ird  o f  th e se  top ics , th e  

un w arran te d  in fr in g e m e n t o f privacy. If b road casters  had  b e en  hacking p e o p le 's  p h o n e s  in 

th e  new sg atherin g  p rocess and th e  in d iv id u a ls  co n ce rn e d  had  c o m p la in e d , th e n  O fco m  

cou ld  have  co n s id e re d  th e ir  com p la in ts ; if th e y  had d o n e  so, th e  o u tc o m e  w o u ld  have  

tu rn e d  on  w h e th e r  th e  ab u se  had  h a p p e n e d  in an u n w a rra n te d  fash ion .

A ll th e  e xam p les  o f  ab u se  q u o te d  in y o u r  list (p h one  and  c o m p u te r  hacking, b lagging, 

bribery, co rru p tio n) are  illegal. Th is  raises th e  q u e stio n  o f  h o w  O fco m  and  th e  p o lice  w ork  

to g e th e r. In T im  Suter's  e v id e n ce  to  th e  Inquiry, he  dea ls  w ith  th is q u e stio n  and  exp la ins
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th a t p o lice  and  reg u la to r o ffe r  d iffe re n t a p p ro a ch e s  w h ich  can c o m p le m e n t each  o th er. 

Exam ples o f  w h a t he m eans are  th e  cases o f  th e  poss ib le  co rru p tio n , a lready  m e n tio n e d  

ab ove . In th e se  cases, O fco m  w as asked to  exp lo re  w h e th e r  b road casters  had  se t up  

p hone-in  c o m p e tit io n s  in a w ay th a t  m e a n t co n te stan ts  w ere  g iven  th e  im p ress ion  th e y  

cou ld  w in  and  th a t e n co u ra g e d  th e m  to  sp end  m o n e y  on  p rem iu m  rate  calls - w h ile  in 

reality, in m an y  instances, th e  callers cou ld  n o t w in, because , fo r  e xam p le , th e  w in n e r  had  

b e en  id e n tifie d  b e fo re  th e  p h o n e  lines w ere  c losed . Th is cou ld  b e  in te rp re te d  as a frau d  and  

cou ld  have  o p e n e d  up th e  b road casters  to  p ro se cu tio n . In th e  even t, w h a t h a p p e n e d  w as 

th a t th e  leng thy  and  u n certa in  p rocess associated  w ith  a c o u rt case w as avo id e d  and  in stead  

O fco m  im p o se d  its ow n  p e na lty  on  th e  b road casters , re la tive ly  sw iftly  and (from  th e  

b road casters ' perspective) n o t at all pain lessly. T h is  suggests th a t th e  ove rlap p in g  

responsib ilities  o f  p o lice  and  reg u la to r need  n o t genera lly  be  a p ro b le m  and in contrast, if 

th e  tw o  b od ie s  w o rk  w ell to g e th e r, e n a b le  sw ift and  e ffe ctive  action  to  b e  taken.

5. Your views on the strength and weaknesses of Ofcom and, in particular, your views on the 
steps which might be taken to improve the regulatory framework and effort.

I w ill co n fin e  m y rem arks on  th is issue to  c o n te n t regu la tion  and avo id  th e  e co n o m ic  o r  

co m p e tit io n  regu la tory  fu n ctio n s  w h ich  d o  no t seem  to  m e  to  be  re levan t to  th e  Leveson  

Inquiry.

M a n y  p e o p le  have  co m m e n te d  co rre ctly  th a t regu lators' leverage  over c o n te n t is 

d im in ish ing  -  in th e  past, th e re  w e re  a lim ited  n u m b e r o f  T V  chan ne ls  w h ich  n e e d ed  access  

to  a g o v e rn m e n t-co n tro lle d  resource , th e  rad io  sp e ctrum , to  be  ab le  to  broadcast. C o n tro l 

w as easy as sp e ctru m  w as itse lf high ly  co n tro lle d  and a llo cated  th ro u g h  a licensing system  to  

broad casters . T h e  s itua tion  has chan g ed  m arked ly . B roadcast signals can  no w  e n te r  ou r  

h o m e  in several d iffe re n t w ays -  terrestria lly  (as before), via cab le  and  via sate llite . Even  

m o re  sign ificant, o v e r  th e  next d e cad e , as b ro a d b a n d  co n tin u e s  to  d e ve lo p , m ost British  

ho u seh o ld s  will b e c o m e  a ccu sto m e d  to  accessing  aud io-v isua l c o n te n t ove r th e  in te rnet. 

This m eans th a t "broadcasters" can c ircu m ve n t UK  regu lation , be  it w ith  respect to  

p o rn o g ra p h y  o r m eans o f new sg atherin g  (such as p h o n e  hacking) o r any o th e r  fo rm  o f  

regu la tion  - if th e y  can  find  so m e w h e re  on  th e  g lob e  fro m  w h ich  to  send o u t the ir  

p rog ra m m in g  and  use sate llite  o r b ro a d b a n d  to  g e t it in to  p e o p le 's  hom es.

M y  co lleag ue , T im  Suter, has p ro p o se d  in his su bm ission  to  th e  Leveson inquiry, a m eans o f  

allev iating  th is issue -  he suggests a sw itch to  m o re  co-regulation* in w h ich  specific  

b road cast licences are  rep lace d  w ith  a system  by w h ich  O fco m  san ctio n e d  in du stry -au th ored  

cod e s  w h ich  w e re  des igned  to  ach ie ve  o u tco m e s  w h ich  w ere  sa n ctio n e d  by sta tu te  and  

in c lu d ed  in O fco m 's  duties. Such  cod es cou ld  co m e  fro m  a varie ty  o f  d iffe ren t e le m e n ts  

w ith in  th e  in du stry  -  sa te llite  channe ls, w e b  sites. Public  Serv ice  Broadcasters , new spapers, 

etc.

T h e re  is a n  e x te n s iv e  b o d y  o f  th in k in g  th a t  has b e e n  d e v e lo p e d  o n  th e  d is t in c t io n s  b e tw e e n  re g u la to ry ,  

c o - re g u la to ry  a n d  s e lf - re g u la to ry  a p p ro a c h e s . S im p ly  " re g u la to ry "  m e a n s  re g u la t io n  im p le m e n te d  b y  a 

re g u la to r .  "C o - re g u la to ry "  m e a n s  re g u la t io n  im p le m e n te d  b y  a b o d y  c re a te d  b y  th e  in d u s try ,  b u t  re in fo rc e d  b y  

s ta tu te s  i f  th e  c o - re g u la to ry  e n t i t y  fa ils . "S e lf - r e g u la t io n "  m e a n s  re g u la t io n  im p le m e n te d  b y  th e  in d u s try  

w i th o u t  s ta tu to r y  b a c k s to p  p o w e rs .
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In th e  e v e n t th a t o rg an isation s re fu sed  to  be  g o v e rn e d  by a co d e , th e n  O fco m  cou ld  im p o se  

th e  c o d e  th a t a p p lie d  to  th e ir  p art o f  th e  industry . U n d e r  such  a sch e m e , O fco m  w o u ld  be a 

cod e -a p p ro v e r, b ut n o t (as now ) ge ne ra lly  act as th e  re g u la to r  itse lf.

Such  a s ch e m e  w o u ld  b e  re g ard e d  as having tw o  v e ry  s ign ifican t draw backs . Firstly, it w ou ld  

be e x ten d ing  reg u la tion  to  th e  press w h ich  is an exp los ive  p o litica l issue. T h e  G u ard ian  

ne w sp ap e r, in th e  lead on  p h o n e  hack ing  so far, cou ld  (I im ag ine) be  v e ry  c o n c e rn e d  th a t  

th is reaction  to  th e  p ro b le m  re p re se n te d  a real lim ita tion  on  p ress fre e d o m . Je re m y  H unt, in 

his rece n t sp e e ch  to  th e  RTS C o n v e n tio n  in C am b rid g e , w a rn e d  against o v e rre actin g  to  th e  

p h o n e -h a c k in g  scand a l by e x ten d in g  sta tu to ry  reg u la tion  to  th e  press. In a d d ition , th e re  

w o u ld  be s ign ifican t d e fin itio n a l p ro b le m s (w hat d istingu ishes a p a p e r  fro m  a m ag az ine?  Is 

o n e  reg u la ted , th e  o th e r  n o t?  If b o th  are  reg u la ted , w h a t d istingu ishes a m ag az ine  fro m  a 

book?) T h e se  issues cou ld  be  ad d ressed  - b u t it w o u ld  b e  na ive  to  assum e th e y  cou ld  be  

ad d ressed  easily  o r consen su a lly .

T h e  se co n d  d ra w b a ck  is th a t th is  a p p ro a ch  w o u ld  no t ad d ress  th e  p ro b le m  in a fu n d a m e n ta l 

w ay -  th o se  e n tities  d e liverin g  c o n te n t on  b ro a d b a n d  in p a rticu la r cou ld  still tra n sm it th e ir  

c o n te n t fro m  overseas.

D esp ite  th e se  tw o  issues, I b e lie v e  T im  S u ter's  su ggestions d e se rv e  to  be  exp lo re d  fu lly  and  

possib ly  to  b e  d e v e lo p e d  fu rth e r. I b e lieve  th a t m o st p e o p le  like so m e  fo rm  o f  c o n te n t  

regu la tion  and are  fam ilia r  w ith  it. T h e  n o tio n  o f  c o n te n t reg u la tion  is acce p te d  in socie ty  

and th e  ob jectio n s  fo r  it are  practica l, no t genera lly  p h ilo sop h ica l. T h e  m erit o f  T im  Suter's  

a p p ro a ch  is th a t it is flex ib le  and can evo lve , th e re fo re  d e a ling  p rogress ive ly  w ith  th e  

practica l p rob le m s. Sa te llite  chan ne ls  m ig h t have  a lighter reg im e  th an  th a t ch o sen  by  

terrestria l chan ne ls . T h e  a p p ro a ch  a d o p te d  in th e  UK m ig h t gain  su p p o rt in te rnation a lly , 

such th a t p rogress ive ly  o th e r  ju risd iction s m ight e m u la te  th e  UK  a p p ro ach , p e rh ap s e ven  to  

th e  p o in t w h e re  th e  ab ility  o f  "b roa dcaste rs"  to  ju risd ic t io n -h o p  (i.e. be  ab le  to  ch o o se  th e  

m o st liberal reg im e) is co n s tra in ed . It m ay a lso b e  th e  case th a t th e  co -re g u la to ry  system  

envisaged  cou ld  ap p ly  to  th e  aud io-v isua l secto r, w h ile  th e  press w o u ld  o p t  fo r  a se lf

reg u la tory  system  th a t loo ked  s im ilar bu t had m o re  te e th  and in d e p e n d e n c e  th an  th a t  

o ffe re d  by th e  Press C o m p la in ts  C o m m iss io n  (PCC). Such  a system  cou ld  p ro d u ce  a "Press  

C o d e "  w ith  th e  sam e  ob jectives  as th e  cod e s  d e v e lo p e d  in a co -re g u la to ry  fash ion  in 

b roadcasting ; O fco m  cou ld  be invo lved  in overs ig h t in so m e  w ay; and th e  co m p o s it io n  o f  th e  

se lf-regu la tory  b o d y  cou ld  be  v e ry  d iffe re n t fro m  th e  PCC  tod ay .

T h e  m ost fu n d a m e n ta l p o in ts  are  th e se  -  th e  cu rre n t s ta tu to ry  c o n te n t regu la tion  w ill app ly  

to  a sm alle r and  sm alle r  p ro p o rtio n  o f o u r c o n te n t  c o n s u m p tio n  and  is c learly  no t fu tu re -  

p ro o fe d ; no  new  a p p ro a ch  is d e vo id  o f  flaw s; looking  to  n e w  a p p ro a ch e s  w h ich  have  th e  

ab ility  to  evo lve  as m arkets  chan g e  is a sens ib le  w ay fo rw ard .
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