
IN  TH E L E V E SO N  IN Q U IR Y

C U LT U R E, PR A C T IC E A N D  E T H IC S OF TH E PR ESS

M O D U L E 4

SU BM ISSIO N S ON BE H A L F OF

PR ESS ST A N D A R D S BO A R D  OF FIN A N C E LIM ITED

Introduction

1. O n  4  J u ly  2 0 1 2  th e  In q u iry  p r o v id e d  th e  P r e ss  S tan d ard s B o a r d  o f  F in a n c e  L td  

(“P r e s s B o f ’)  w ith  fo u r  q u e s t io n s  r e la tin g  to  th e  re g u la to r y  p r o p o sa l d e sc r ib e d  in  

th e  th ird  w itn e s s  s ta te m e n t o f  L ord  B la c k .

2 . T h o s e  q u e s t io n s  r a ise  le g a l is s u e s  w h ic h , a s  th e  In q u iry  a c k n o w le d g e d  in  its  

e m a il o f  4  J u ly  2 0 1 2 ,  L o rd  B la c k  w i l l  n o t  b e  in  a p o s it io n  to  a d d ress  in  

e v id e n c e . T h is  d o c u m e n t th e r e fo r e  se ts  o u t  th e  p o s it io n  o f  P r e s s B o f  in  re la tio n  

to  th e  le g a l a sp e c ts  o f  th e  fo u r  q u e s tio n s .

3. T h e  au th or  o f  th e  p r iv ile g e d  le g a l n o te  w h ic h  th e  In q u iry  h a s  r e c e iv e d  is  

cu rren tly  u n a v a ila b le . P r e s s B o f  w i l l ,  h o w e v e r , b e  r e p r e se n te d  at th e  In q u iry  b y  

c o u n s e l  w h o  h a v e  au th o red  th e s e  s u b m is s io n s , w h o  w i l l  b e  a v a ila b le  to  m a k e  

fu rth er oral su b m is s io n s  o n  th e s e  le g a l m a tters  sh o u ld  th e  In q u iry  so  req u ire .

Q uestion 1

“How w il l  the enforcement procedures work? How confident 
are you that the courts would be able/w illing to enforce the 
provisions in relation to fines and specific performance?”

4 . In  th e  u n lik e ly  e v e n t  th a t a R e g u la te d  E n tity  w e r e  to  r e fu se  to  c o m p ly  w ith  a 

sa n c tio n  im p o s e d  u p o n  it  (e ith er  f o l lo w in g  an  in tern a l a p p ea l, or a lte r n a tiv e ly  

w ith o u t  m a k in g  u s e  o f  th e  ap p ea l p r o c e d u r e s) , it  w o u ld  b e  in  b r e a c h  o f  con tract.
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5. In  su c h  c ir c u m sta n c e s , th ere  is  n o  r e a so n  o f  p r in c ip le  w h y  th e  R e g u la to r  c o u ld  

n o t e n fo r c e  th e  co n tra ctu a l o b lig a t io n s  in  C ou rt, b y  b r in g in g  a c la im  in  d eb t, or  

fo r  d a m a g e s  fo r  b r e a c h  o f  co n tra ct or  fo r  s p e c if ic  p er fo rm a n ce . In  p articu lar, 

a ssu m in g  th a t th e  co n tra c tu a l s c h e m e  in  its  f in a l fo r m  p r o v id e s  fo r  a p p ro p r ia te ly  

ta ilo r e d  sa n c tio n s  (w h e th e r  f in a n c ia l or  in  th e  fo r m  o f  p e r e m p to r y  o rd ers) to  b e  

im p o s e d  b y  an  a g r e e d  b o d y , fo l lo w in g  an  a g r e e d  p r o c e ss , an d  a p p ly in g  a g reed  

an d  r e a so n a b le  g u id e lin e s , th e n  n e ith e r  th e  s c h e m e  i t s e l f  n o r  th e  sa n c t io n s  

im p o s e d  u n d er  it  w o u ld  b e  o p e n  to  s u c c e s s fu l c h a lle n g e  a s u n la w fu l co n tra ctu a l 

p e n a ltie s . T h e  sa n c t io n s  p r o v id e d  fo r  b y  th e  s c h e m e  w o u ld  b e  n e ith e r  f ix e d  n o r  

arbitrary, b u t w o u ld  b e  f le x ib le  an d  p r o p o rtio n a te  to  th e  h arm  a r is in g  fr o m  th e  

b reach .

6. It i s  o f  c o u r se  p o s s ib le  th a t th e  R e g u la te d  E n tity  m a y  try  to  r a ise  d e fe n c e s  to  an  

a c tio n  b r o u g h t b y  th e  R e g u la to r  to  e n fo r c e  co n tra ctu a l o b lig a t io n s , b a se d  o n  th e  

p articu lar  c ir c u m sta n c e s  o f  th e  c a se . F o r  e x a m p le , a R e g u la te d  E n tity  m ig h t  

a rg u e  that, an  in d iv id u a l f in e  im p o s e d  w a s  d isp r o p o r tio n a te  to  th e  b r e a c h  and  

a m o u n te d  to  an  u n la w fu l p e n a lty , or th a t a n o n -f in a n c ia l sa n c t io n  w a s  to o  

im p r e c is e  to  b e  e n fo r c e d  b y  w a y  o f  s p e c if ic  p e r fo r m a n c e . H o w e v e r , p r o v id e d  

th a t care  is  ta k en  in  th e  fo r m u la t io n  o f  g u id e lin e s , an d  in  th e  im p o s it io n  o f  

sa n c tio n s  ( fo r  e x a m p le , to  en su re  th a t th e y  are p r o p o rtio n a te  an d  p r e c is e ) , su ch  

d e fe n c e s  sh o u ld  n o t  su c c e e d .

Q uestion 2

“ The contract system gives no rights to th ird  parties. Whiat 
rights w ill complainants have under this proposed structure 
and how w ill they enforce them?”

7. It is  co r r e ct th a t th e  s c h e m e  e n v is a g e s  th a t th ird  p a rties , o th e r  th a n  th e  In d u stry  

F u n d in g  B o d y  in  re la tio n  to  p a y m e n t o f  f e e s , w i l l  n o t  h a v e  co n tra ctu a l r ig h ts  

(b y  p r o v id in g  fo r  th e  e x c lu s io n  o f  an y  su ch  r ig h ts  u n d er  th e  C o n tra c ts  (R ig h ts  o f  

T h ird  P a r tie s )  A c t  1 9 9 9 ) . T h e  in te n tio n  is  th a t th e  s c h e m e  w il l  o p era te  

c o n tr a c tu a lly  o n ly  a s  b e tw e e n  th e  R e g u la to r  an d  th e  R e g u la te d  E n tit ie s .
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8. H o w e v e r  th e  p o s it io n  o f  th ird  p a r tie s  is  a p p ro p r ia te ly  p r o te c te d  b e c a u s e  th e  

R e g u la to r  w o u ld  b e  a m e n d a b le  to  ju d ic ia l  r e v ie w  b y  a n y  p arty  w ith  a s u f f ic ie n t  

in te r e st  to  g iv e  it  s ta n d in g  o n  n o rm a l p u b lic  la w  p r in c ip le s . S u c h  a c o n c lu s io n  is  

in e v ita b le  g iv e n , in  particu lar:

(a )  th e  v e r y  im p o rta n t p u b lic  fu n c t io n s  th e  R e g u la to r  w o u ld  p erform ; and

(b ) th e  fa c t  th a t s e lf -r e g u la t io n  b y  th e  R e g u la to r  w i l l  b e  an  a lte r n a tiv e  to  

sta tu tory  r e g u la tio n . O n  th e  h y p o th e s is  th a t th is  In q u iry  r e c o m m e n d s  a 

fo rm  o f  s e lf -r e g u la t io n , it  w o u ld  b e  im p o s s ib le  fo r  th e  R e g u la to r  to  a v o id  

th e  “b u t fo r ” te s t  o f  a m e n a b ility  to  ju d ic ia l  r e v ie w .

9. C o m p la in a n ts  or  o th er  in te r e ste d  th ird  p a r tie s  w i l l  th e r e fo r e  h a v e  th e  n o rm a l 

p r o te c t io n s  o f  p u b lic  la w . T h e  fa ir n e s s  o f  th e  R e g u la to r ’s p r o c e d u r e s , an d  th e  

la w fu ln e s s  o f  its  d e c is io n s , w i l l  b e  su b je c t  to  th e  su p e r v iso r y  ju r isd ic t io n  o f  th e  

A d m in is tr a t iv e  C ourt.

Q uestion 3

“ The five  year ro llin g  contract is designed to bind regulated 
parties into the system fo r  a reasonable amount o f  time. I f  
ownership o f  a title transfers is there anything to ensure that 
the new owner takes on the contract? ”

10. T h is  is  a d d r e sse d  at p aragrap h  3 . 1 . 8  o f  th e  p r o p o se d  co n tra ctu a l fra m ew o rk :

“ T ra n sfer  o f  t i t l e : i f  a R e g u la te d  E n tity  tr a n sfers  c o n tro l o f  a 
n e w sp a p e r  o r  m a g a z in e  or w e b s it e  o v e r  w h ic h  it  h a s  c o n tro l it  
sh a ll u s e  a ll r e a so n a b le  e n d e a v o u r s  to  e n su re  th a t th e  n e w  
o w n e r /c o n tr o lle r  o f  su c h  n e w sp a p e r  or  m a g a z in e  or  w e b s it e  is  
a m e m b e r  o f  th is  r e g u la to r y  s c h e m e  an d  h a s  en tered  in to  a 
co n tra c t w ith  th e  R e g u la to r .”

11. T h is  p r o v is io n  d o e s  n o t  g o  a s  far  as m ig h t  b e  la w fu lly  p o s s ib le  ( fo r  e x a m p le , a 

p r o v is io n  p r o h ib it in g  th e  tra n sfer  o f  t it le  u n le s s  n e w  o w n e r s  a g r e e  to  en ter  in to  

th e  s c h e m e ) . H o w e v e r , it  r e f le c ts  a b ro a d  in d u stry  c o n s e n s u s  a g a in s t  a 

b a c k g r o u n d  in  w h ic h  m a n y  sm a ll p u b lish e r s  a n tic ip a te  th a t th e r e  m a y  b e  m a rk et  

c o n s o lid a t io n  o v e r  th e  n e x t  f e w  y ea rs , an d  are re lu c ta n t to  im p o s e  fu rth er  

l im ita t io n s  o n  th e ir  a b ility  to  s e ll  t it le s .
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12. F u rth erm ore , th e  s c h e m e  d e p e n d s  g e n e r a lly  o n  p u b lish e r s  p a r tic ip a tin g  

v o lu n ta r ily  b e c a u s e  o f  th e  r e c o g n is e d  a d v a n ta g e s  o f  d o in g  so . It d o e s  n o t  an d  

c a n n o t r e a lis t ic a lly  d e p e n d  u p o n  c o m p u ls io n . A c c o r d in g ly , P r e s s B o f ’ s p o s it io n  

is  th at a c o m b in a tio n  o f  th e  o b lig a t io n  to  u s e  r e a so n a b le  e n d e a v o u r s  to  en su re  

th a t n e w  t it le  o w n e r s  j o in  th e  sc h e m e , to g e th e r  w ith  th e  in h e r e n t a d v a n ta g e s  o f  

m e m b e r sh ip  c o n s t itu te s  th e  m o s t  e f f e c t iv e  w a y  o f  e n su r in g  th a t n e w  t it le  o w n e r s  

are jo in e d .

Q uestion 4

“ This proposal includes propositions fo r  incentives fo r  
membership that would not be available to non-members, 
including access to services, potentia lly agreements in respect 
o f  relationships w ith advertisers etc. Does this raise questions 
o f  compatibility w ith competition law and i f  so can you 
explain how those questions can be resolved?”

13. W h e th e r  or  n o t  c o m p e t it io n  la w  is  e n g a g e d  w i l l  d e p e n d  o n  h o w  th e  in c e n t iv e s  

o p era te  in  p r a c tice , th e  d eta il o f  w h ic h  is  su b je c t  to  fu rth er  c o n s id e r a tio n .

14. H o w e v e r , it  is  c e r ta in ly  p o s s ib le  th a t th e  p r o v is io n  o f  in c e n t iv e s  fo r  m e m b e r sh ip  

w o u ld  e n g a g e  c o m p e t it io n  la w . F o r  ex a m p le :

(a )  I f  th e  R e g u la to r  w e r e  to  en ter  in to  an  a g r e e m e n t w ith  a th ird  p arty  (su c h  as  

th e  P r e ss  A s s o c ia t io n , th e  p ro v id e r s  o f  p ress  card s, or  a d v e r tise r s )  it  m a y  

b e  th at su c h  an  a g r e e m e n t w o u ld  e n g a g e  th e  p r o h ib it io n  o n  restr ic tiv e  

a g r e e m e n ts  u n d er  s e c t io n  2  o f  th e  C o m p e tit io n  A c t  1 9 9 8  (th e  s o -c a lle d  

“ C h a p ter  I P r o h ib it io n ” ) . 1

(b ) It m a y  b e  a rg u a b le  th a t th e  R e g u la to r  h a s  a d o m in a n t p o s it io n , an d  th at  

a c tio n  ta k e n  (e .g . to  p r e v e n t  a d v e r tise r s  fr o m  a d v e r t is in g  w ith  n o n 

m e m b e r s )  w o u ld  b e  an  a b u se  o f  its  d o m in a n t p r o v is io n  in  c o n tr a v e n tio n  o f  

se c t io n  18 o f  th e  C o m p e tit io n  A c t  1 9 9 8  (th e  “ C h a p ter  II P r o h ib it io n ” ).

(c )  T h e  sc e n a r io s  at (a )  an d  (b ) a b o v e  a s su m e  th a t th e  R e g u la to r  w o u ld  b e  an  

“u n d e r ta k in g ” fo r  th e  p u r p o se s  o f  c o m p e t it io n  la w . H o w e v e r , e v e n  i f  th e

1 The Chapter I Prohibition is the domestic equivalent of Article 101 of the Treaty on the Functioning 
of the European Union. The Chapter II Prohibition is the domestic equivalent of Article 102 TFEU.
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R e g u la to r  is  n o t  i t s e l f  an  u n d er ta k in g , th ere  are se v e r a l o th er  w a y s  o f  

e n g a g in g  c o m p e t it io n  la w : fo r  e x a m p le , it  m ig h t  b e  sa id  th a t th ere  is  an  

a g r e e m e n t or c o n c e r te d  p r a c tic e  b e tw e e n  R e g u la te d  E n t it ie s  t h e m s e lv e s  

an d  th ird  p arties; or  th a t th e  R e g u la to r  is  “ an  a s s o c ia t io n  o f  u n d e r ta k in g s” 

w ith in  s e c t io n  2  o f  th e  1 9 9 8  A ct; or  th a t th e  R e g u la te d  E n t it ie s  e n jo y  a 

fo rm  o f  c o l le c t iv e  d o m in a n c e .

15. T h e  im p o rta n t p o in t  is  th a t e v e n  w h e r e  c o m p e t it io n  la w  is  e n g a g e d , it  is  a 

d e fe n c e  to  s h o w  th a t th e  a g r e e m e n t or  c o n d u c t  s a t is f ie s  c o m p e t it io n  la w  

stan d ard s o f  o b je c t iv e  ju s t if ic a t io n  in  th e  p u b lic  in te r e s t  an d  p ro p o rtio n a lity .

16. In  r e la tio n  to  th e  C h a p ter  I P r o h ib it io n , th e  d e fe n c e  ta k e s  th e  fo r m  o f  an  

e x e m p tio n  at s e c t io n  9  o f  th e  1 9 9 8  A ct:

“ 9. E xem pt agreem ents

(1 )  A n  a g r e e m e n t is  e x e m p t  fr o m  th e  C h a p ter  I p r o h ib it io n  i f  
it—

(a ) co n tr ib u te s  to —

(i)  im p r o v in g  p r o d u c tio n  or d istr ib u tio n , or

( i i)  p r o m o tin g  te c h n ic a l  or e c o n o m ic  p r o g r e ss ,

w h i le  a l lo w in g  c o n su m e r s  a fa ir  share o f  th e  r e su lt in g  b e n e fit;  
and

(b ) d o e s  n o t—

(1) im p o s e  o n  th e  u n d e r ta k in g s  c o n c e r n e d  r e s tr ic t io n s  w h ic h  
are n o t  in d isp e n sa b le  to  th e  a tta in m en t o f  th o s e  o b je c t iv e s ;  or

( i i)  a ffo rd  th e  u n d e r ta k in g s  c o n c e r n e d  th e  p o s s ib i l i ty  o f  
e lim in a t in g  c o m p e t it io n  in  r e sp e c t  o f  a su b sta n tia l part o f  th e  
p ro d u cts  in  q u e stio n .

(2 )  In  a n y  p r o c e e d in g s  in  w h ic h  it  i s  a l le g e d  th a t th e  C h ap ter  I 
p r o h ib it io n  is  b e in g  or h a s  b e e n  in fr in g e d  b y  an  a g r e e m e n t, 
a n y  u n d e r ta k in g  or a s s o c ia t io n  o f  u n d e r ta k in g s  c la im in g  th e  
b e n e f it  o f  su b se c t io n  (1 )  sh a ll b ear  th e  b u rd en  o f  p r o v in g  th a t  
th e  c o n d it io n s  o f  th a t su b se c t io n  are s a t is f ie d .”

17. In  re la tio n  to  th e  C h ap ter  II P r o h ib it io n , th ere  is  n o  sta tu tory  d e fe n c e  or  

e x e m p t io n  as su ch , b u t th e  c a s e - la w  r e c o g n is e s  th a t u n d e r ta k in g s  m a y  a v o id  a

5



f in d in g  o f  a b u se  b y  d em o n str a tin g  th a t th e  c o n d u c t  h a s  an  o b je c t iv e  

ju s t if ic a t io n .

18. A s  th e  in c e n t iv e  p r o p o sa ls  d e v e lo p  further, P r e s s B o f  w i l l  th e r e fo r e  su b je c t  th e m  

to  c lo s e  sc ru tin y  fo r  th e ir  c o m p a t ib ility  w ith  c o m p e t it io n  la w . T h at w i l l  b e  d o n e  

w ith  th e  a s s is ta n c e  o f  c o m p e t it io n  la w  ex p er ts .

19. T h e  in c e n t iv e  p r o p o sa ls  w i l l  o n ly  b e  ta k e n  fu rth er i f  th e y  are c o m p a t ib le  w ith  

c o m p e t it io n  la w . K e y  c o n s id e r a tio n s  w i l l  in c lu d e : (a )  w h e th e r  th e  p o te n tia l  

e f fe c t s  o n  c o m p e t it io n  are o b je c t iv e ly  ju s t if ie d  b y  th e  p u b lic  b e n e f it s  th e  

p r o p o sa ls  w i l l  b r in g; an d  (b ) w h e th e r  a n y  r e s tr ic t io n s  are th e  le a s t  r e s tr ic tiv e  

m e th o d  o f  a c h ie v in g  th e  b e n e fits .

A N D R E W  H U N T E R  QC

TR ISTA N  JO NES

B lackstone Cham bers

6 July 2012
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