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S ta te m e n t to  th e  L e v e s o n  I n q u ir y

R iitta  O llila , D r(law ), assistant p ro fessor, J y v a sk y la  U n iv e rsity  (w w w .jy u .f i)

I subm it this paper as an aeadem ie researeh er o f  freed o m  o f  sp eeeh and 
m ed ia  law . I ’m  also a m em ber o f  the F in nish  press eou n eil representin g 

audienee. I h ave  fo llo w e d  the Strasbourg e o u rt’ s ease la w  and the B ritish  
d iseussion  on m edia, p riv a e y  and phone h a ek in g  seandal. I present som e 

Strasbourg eourt ju d g em en ts eon eern in g distinetions b etw een  pu b lie  interest 
and p riv a e y  in  F in nish  eases. I m ake som e eom parisons b etw een  eonditions 
fo r  se lf-regu latio n  and le g a l regulation.

P u b lic  in te re s t

1 .

P ublie  interest is som eth in g that a ffeets the eom m u n ity on  lo ea l, national or 
international leve l. T he relations b etw een  in d iv id u als are not in publie  

interest as sueh i f  th ey  do not a ffe e t an y larger eom m unity. P u b lie  interest is 

a ju stifie a tio n  in a free  press to te ll faets and opinions that h ave m ean in g for 
larger eom m u n ity even  against ob jeetion s o f  those w h o m  th ey  are eon eem ed .

T here are several Strasbourg eourt ju d g em en ts eon eern in g the d istinetion 

b etw een  p u b lie  interest and p riv a e y  in Finland. In Strasbourg eourt 
ju d gem en ts o f  the sa fe ty  o f  m ed iea l operations (S elisto  16 .11 .2 0 0 4 ), m isuse 
o f  p ublie  funds ( E erikain en  10.2.2009), erim inal eo n vietio n  o f  the husband 

o f  the M P  (K arh u vaara  and Iltalehti 16 .11 .2 0 0 5 ), the con d u ct o f  the p o lice  

o ffic e r  (L ah tonen  1 7 .1 .2 0 1 2 )  w ere  m atters o f  pu blic  interest w h ich  the press 
co u ld  report. T he outside m arriage dating o f  the cam p aign  assistant during 
the presid en tial e lectio n  co u ld  be reported  as b ackgrou n d  in form ation  
b ecau se  som e p u b lic  interest w as in v o lv e d  (Saaristo  11 .10 .2 0 10  and 
R ein both  2 5 .1 .2 0 1 1) . A  private p erson  had entered the p u b lic  dom ain  b y  her 

o w n  b eh avio u r and the d isclo su re  o f  her iden tity w a s a m atter o f  pu blic  
interest (6 .4 .2010  F lin k k ila , T u o m ela  Jokitapale, S o ila  and Iltalehti). In all 
these cases F in land had v io la ted  A rtic le  10 freed o m  o f  exp ressio n  b y  g iv in g  
prio rity  to p r iv a c y  in circu m stan ces w h en  som e p u b lic  interest w as 
concerned.
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T he F innish cases sh ow  that it is p o ssib le  to g o  too far in p rotection  o f  
p rivacy . F in land has had  since 1974 p riv a c y  p rotection  in crim in al law . E ven  
though the p u b lic  figu res in p o litics  and in eco n o m ic p o w er do not h ave 
sim ilar p rotection  o f  p riv a cy , the courts h a v e  preferred  p riv a c y  on the co st o f  
the freed o m  o f  expression . T he strict p r iv a c y  law s m a y  lead  to situations 

w h ere con d u ct o f  m inor p u b lic  figu res and o ffic ia ls  and those c lo se  to pu blic  
figu res b e lo n g s to the p rotection  o f  p riva cy . T h e  courts m a y  p refer p r iv a c y  i f  

th ey  th ink that the article  is n ot n e w sw o rth y  and purposes to titillate 
audiences. T he strict le g a l regu latio n  and am bigu ou s d efin ition  o f  p r iv a c y  

g iv e  courts d iscretion  to d ecid e p u b lic  interest and new sw orth in ess. T h ese 
F in nish  cases in  Strasbourg C o u rt had both  private facts and m atters o f  
p u b lic  interest. H o w e ve r, the private facts cannot o v e rw e ig h  the b alan ce for 
the p r iv a c y  alone.

T he dating o f  fo o tb allers or celeb rities is n o t in p u b lic  interest on m ass 
cu rio sity  or on ro le  m o d el reasons as p ro fesso r P h illip so n  d escribes in his 
statem ent. I f  dating leads to the m isuse o f  p o w er or m isuse o f  p u b lic  or 
private funds, p u b lic  interest m igh t be in vo lved . T he iden tity  o f  v ictim s and 
their fa m ily  m em bers is not a m atter o f  p u b lic  interest. In F in land the press 

can  report accid en ts and crim es w ith ou t te llin g  the nam es o f  v ictim s. In 

p u b lish in g  nam es o f  suspected  or co n v icted  persons the b alan ce b etw een  
p u b lic  interest and fairn ess fo r  the perpetrator m ust be considered.

S e llin g  n ew sp ap ers and p u b lic  interest are not con trary becau se  p ro fessio n al 

jo u rn a lism  needs co m m ercia l su ccess. T he E urop ean  C o u rt o f  Justice has 
co n sid ered  that p ro fit-m ak in g  purpose and co m m ercia l su ccess are essential 
conditions fo r  p ro fessio n al jo u rn alism .  ̂ C o m m ercia l purpose is a n ecessa ry  

cond ition  fo r jo u rn a lism  but it is n o t an e x cu se  fo r bad  jou rn alism .

2. T he freed o m  o f  exp ressio n  is w id e r and co vers other areas o f  exp ression  

than press and m ed ia  a ctiv ities do. F reed om  o f  exp ressio n  is a righ t o f  
everyo n e and in clu d es rights to im part and re ce ive  in form ation  and ideas. 
F reed om  o f  exp ressio n  co ve rs  artistic exp ressio n s, film s, theatre, 

entertainm ent, m eetin gs and dem onstrations. T he Strasbourg C o u rt has 
co n sid ered  radio  sign als, lig h t m u sic, lea flets, posters, art exh ib ition s, film s.

'1 6 .1 2 .2 0 0 8  C -7 3 /0 7 , para 59: “ S e c o n d ly , th e  fa c t  that th e  p u b lic a t io n  o f  d a ta  w ith in  th e  p u b lic  d o m a in  is  
d o n e  fo r  p r o fit-m a k in g  p u r p o se s  d o e s  n o t , p r im a  fa c ie , p r e c lu d e  su ch  p u b lic a t io n  b e in g  c o n s id e r e d  as an  
a c tiv ity  u n d erta k en  ‘s o le ly  fo r  jo u r n a lis t ic  p u r p o s e s ’ . A s  M a rk k in a p o rss i and S a ta m e d ia  sta te  in  th e ir  
o b se r v a tio n s  and as th e  A d v o c a te  G en era l n o te d  at p o in t  8 2  o f  h e r  O p in io n , e v e r y  u n d e rta k in g  w il l  s e e k  to  
g en era te  a p r o fit  fr o m  its  a c tiv it ie s . A  d e g r e e  o f  c o m m e r c ia l su c c e s s  m a y  e v e n  b e  e s se n tia l to  p r o fe ss io n a l  
jo u r n a lis t ic  a c tiv ity . “
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p u b lic  sp eech es and m an y other form s o f  exp ression s fro m  freed o m  o f  
exp ressio n  v iew p o in ts  o f  artiele 10. Internet and so eial m ed ia  are the reeent 
exten sion s fo r  the use o f  free  speeeh  b e yo n d  press environm ent. T he 
existen ee o f  m edium s outside the press and exten sion s o f  internet are in 
pub lie  interest.

T he freed o m  o f  exp ressio n  eon sists o f  other eon texts o f  exp ressio n  than 

m erely  press. T h e  other eon texts o f  exp ressio n  m a y  v a ry  fro m  p o litiea l 
sp eeeh  to variou s aspeets o f  eon tem porary so e iety  and pure entertainm ent. 
H o w ever, it is easier to eon sid er w h ether partieular restrietions to freed o m  o f  

exp ressio n  are ju s tifie d  than to g iv e  p o sitive  d efin ition  o f  eom prehen sive 
p ublie  interest. D efam atio n s, in vasion s o f  p riva ey , raeist and hate speeeh  do 
not b e lo n g  to the p roteetion  o f  the freed o m  o f  expression . T he d istinetion 

b etw een  eases w h ieh  m igh t h ave som e publie  interest in v o lv e d  and eases o f  

sim p ly  v io la tio n s eause m ost o f  the d iseretion  in eourts.

3. In m a xim isin g  o vera ll pu b lie  interest, the balan ee b e tw e e n  freed o m  o f  
exp ressio n  and other interests m ust be optim al. T h e  unlim ited  and absolute 
freed o m  o f  exp ressio n  is n ot optim al fo r  g o o d  so e iety  even  i f  the ideas o f  
b alan eed  freed o m  o f  exp ressio n  v a ry  from  tim e to tim e. T he Strasbourg 

eourt u ses eva lu a tive  interpretation in b a lan ein g  b etw een  the rights and 
ju stifie d  restrietions o f  A rtie le  10.

a) T he p o litiea l sp eeeh b e lo n g s to the eore o f  the freed o m  o f  exp ression  

in w h ieh  restrietions are hard ly  ju stifie d . T h e  interest o f  the pu b lie  as 
a w h o le  in p o litiea l g o ve m a n ee
- N atio n al seeurity, p ublie  order and eeo n o m ie w e ll w e llb e in g  are 

m ention ed as ju s tifie d  reasons fo r a ccess restrictions and se cre cy  
o b ligatio n s in freed o m  o f  in form ation  aets. H o w ever, the 
in form ation  in these fie ld s m a y  v a ry  from  elear and present danger 

i f  re ve a led  to  triv ia l data. T he p ublie  authorities try  to keep  seereey 
against the freed o m  o f  in form ation  aet and in F in land the Suprem e 
A d m in istrative  C o u rt has in m a n y ru lin gs preferred  aeeess to 

inform ation.

- T he rule o f  law , aeeess to ju stiee , open ju stie e  and independenee o f  
eourts are in the eore o f  the publie  interest. T he operation  o f  ju stiee  
and la w  en foreem en t agen eies is in  p ublie  interest and the publie  
has the righ t to k n o w  h o w  the ju stiee  has b een  adm inistrated. T he 

eontem pt o f  eourt ru les and restrietions try  to balanee the open 
ju stiee  b etw een  the fair trial and p riv a e y  o f  parties in eourt. T he
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Scan d in avian  tradition o f  p u b lic ity  o f  d ocum en ts has co vered  
proeeed in gs and doeum ents in  eourts. T h is has eaused  problem s 
w h eth er a p ublie  d oeum ent o f  a eourt ean b e publish ed  in m edia. 
T he eritieism  against eourt ru lin gs is in pu b lie  interest. H o w ever, 
the eourts m ust be proteeted  fro m  m alieio u s attaeks.

T he go vern m en t en jo ys the least proteetion  against erities in 
p o litiea l d iseussion. T h e  dem oeratie aeeo u n tab ility  o f  govern m en t 

is in the heart o f  publie  interest and the p ublie  has the righ t to 
k n o w  the p lan n in g and the im plem entation  o f  p o liey . In the fie ld  o f  

p o litiea l d iseu ssion  and in erities against p o litieian s h ard ly  an y 
restrietions are ju stified .

b)
T he eh oiee  b etw een  freed o m  o f  exp ressio n  and p riv a e y  is e asy  i f  o n ly  

m atters o f  p ublie  interest are eoneerned. In m an y eases th ey  are m ixed . In 
b a lan ein g  b etw een  private faets and m atters o f  pu b lie  interest the reporters 
m ust be earefu l and sh o w  eon sid eration  to p eo p le  th ey  are d ealin g  w ith . In 
an A u strian  ease K ro n e V e r la g  G m bH  19 .6 .2 0 12  the Strasbourg eourt 

eon sidered  that re v e a lin g  the iden tity  and photos o f  a ehild  in eustod y 

dispute o f  his parents w a s  not in  p ublie  interest a lthough eu sto d y disputes 

and the w a y  authorities treat those disputes are in pu b lie  interest. T he 
Strasbourg eourt has em p h asized  that it is not up to eourts to replaee 
jo u rn alists in reporting teehniques. I f  m inors and vietim s o f  erim es and 
vu ln erable  p eo p le  are eon eem ed , the m ed ia  should  not m in  their lives.
P eop le  w h o  vo lu n tarily  seek  p u b lie ity  or enter the p ublie  dom ain  in 

eireum stanees w h ere p ublie  attention is o b vio u s through their o w n  b eh avio u r 
eannot exp eet sim ilar proteetion. T h e  Strasbourg eourt eonsiders that the 

press should  not m ake harassm ent on ce leb rities i f  purpose is o n ly  to sa tisfy  

the pu b lie  euriosity.

T he E urop ean  data proteetion  d ireetive and national data proteetion  law s 
regu late the p ro eessin g  o f  person al data. Y e t  w e  take granted program s and 
to o ls like  G o o g le  and F a ee b o o k  w h ieh  m ain ly  operate b e yo n d  E uropean 

ju risd ietion s. T he p riv a e y  settings o f  those to o ls  ean be ehan ged  w ith ou t 
prior n o tifieatio n  or eon sent fro m  users.

T he d istinetion  b etw een  pu b lie  interest and eon fid en tial eom m unieations is 
elear. P hone h a ek in g  and b reak in g  in  eom puters and d ig ita lly  h eld  private 

in form ation  are not in pu b lie  interest. B rea k in g  eo n fid en tial eom m unieations 
is a erim e. In F in land the m anagers o f  Son era te leeo m  operator (n o w ad ays
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T eliasonera) w ere  eon vieted  to  4-7  m onths eon d itional prison  sentenees o f  
m isu sin g  id en tifieation  in form ation  o f  their subseribers in te leeo m  operator 

aetivities.

P re s s  e th ics

8 . T he C o d e  o f  Praetiee and the pro eess in P C C  are quite sim ilar to the 

ethieal eode and praetiee o f  the F in nish  press eouneil. T h e  eod es and 
fim etions o f  press eou neils do n o t exp la in  the phone h a ek in g  seandal. T he 

o n ly  d ifferen ee  1 notiee that there are quite m an y p o ssib ilities fo r  p ublie  
interest exeeption s in  the B ritish  C o d e  fo r the C o n d u et o f  jo u rn alists. In m y 
opin ion  the F in nish  press eou n eil does not aet as a m ediator b etw een  editors 
and audienee but as a m aster o f  the eod e m akin g  rem arks on the press o f  
their errors.

T here is a rule o f  sim ultaneous h earin g  in the F in nish  G u id elin es fo r 
Journalists:

21. If the intention is to present information about the activities of a clearly identifiable person, 
company or organization in a manner that would present them in a very negative light, the object 
of the criticism must be granted the right of reply on the issue in question.

T his rule is not e x a c tly  com patib le  w ith  the n o tificatio n  p rop osed  in  M o s le y  
case. H o w ever, the interim  in junction  is not ava ilab le  in F in land becau se  it 
w o u ld  be contrary to the freed o m  o f  exp ressio n  and prohibition  o f  prior 

restraints in the F in nish  C onstitution  A ct. T h e  righ t to re p ly  b efo re  

p u b lish in g  co u ld  p reven t w ro n g  facts but co u ld  lead  to prior restraints i f  an 
interim  in jun ction  is availab le.

9. T he representation  o f  jo u rn a lis ts ’ o rgan ization s co u ld  im p rove the 

com m itm en t to the cod e and the press cou n cil. T he m ain  d istinction  b etw een  
the P C C  and the F in nish  M a ss M ed ia  C o u n c il is that the jo u rn alists  are 
represented  in the F in nish  cou n cil. T he Fin nish  press co u n cil has 
representatives o f  editors, jo u rn alists  and audience. T he Fin nish  eth ical cod e 
is c a lle d  g u id elin es fo r jo urn alists. It is b ased  on the structure o f  jo u rn a listic  

w o rk  and it re flects  the com m itm en t o f  jo u rn alists  to the code. T he Finnish 
U n io n  o f  Journalists is one o f  the associatio n s supporting the M ass M ed ia  
C o u n cil. T h e  association s o f  editors are a lso  m em bers supporting the M ass
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M ed ia  C o u n cil. T here are severa l w a y s  to o rgan ize  the press cou n cil. I f  the 
association s o f  jo u rn alists  attend the press co u n cil that in creases the num ber 
o f  participants com m itted  to the self-regulation .

T he conditions o f  se lf-regu latio n  and le g a l regu lation  o f  m ed ia  are different. 

T he press co u n cils cannot hear w itn esses like  courts can  do or m ake crim e 
in vestigatio n  like  p o lic e  can do. T he p rocedure in a press co u n cil is d ifferen t 

from  the p rocedures in  courts. I f  participants h e  to press co u n cil, it has no 
p o w ers to in vestigation . It w o u ld  be im p ossib le  to an y press co u n cil to 

d isco v er phone h a ck in g  b y  its o w n  a va ilab le  m easures. I f  a m ed ia  enterprise 
breaks la w  in  a serious m anner, the in vestigatio n  m ust be le ft to p o lic e  or 
other p u b lic  authorities.

I f  a press co u n cil has p o w ers to fin an cia l sanctions and in vestigatio n s in 

location s o f  the press, it is actin g  like  an authority or a court. T he A rtic le  8 
o f  the E uropean  C o n ven tio n  on H um an R igh ts shall be  applied  to the 
p rocedu ral ru les o f  search  w arrants and requires le g a l safeguards against 
interference w ith  in form ation  sources (S an o m a U itg ev ers  B .V . 14 .9 .2010 ).
I f  a b o d y  b ased  on self-regu latio n  has e ffe c tiv e  in vestig ato ry  p o w ers like  

search  and seizu res, it sh ould  h ave  le g a l safeguards. 1 understand that m an y 
p eo p le  in B ritain  p refer self-regu latio n  to le g a l regulation. I f  se lf-reg u lato ry  

b o d y  has e ffe c tiv e  in vestig ato ry  p o w ers that interfere w ith  h om e and 
co n fid en tia l com m u n ication s in the m ean in g o f  A rtic le  8, it should  be b ased  
on le g a l ru les and safeguards. In D en m ark the activ ities o f  the press co u n cil 

are regu lated  in the M ed ia  L ia b ility  A ct. H o w ever, the D an ish  press co u n cil 
has sim ilar p o w ers than the other Scan d in avian  press coun cils.

Statement of Truth

I believe the facts stated in this witness statement are true.

Signed ...
Date ...3rd July 2012.

 ̂A r t ic le  o n  S c a n d in a v ia n  p r e ss  c o u n c ils  in  C o lu m b ia  J o u rn a lism  R e v ie w  b y  L au ren  K irch n er  A p r il 2 4  
2 0 1 2  ’’S e lf -R e g u la t io n  D o n e  R i g h t ’. In a r ec en t m e e t in g  w ith  S c a n d in a v ia n  p r e ss  c o u n c ils  w e  c o n s id e r e d  
w e  are a c tin g  in  s im ila r  w a y s .
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