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Memorandum to the Leveson Inquiry

P ro fe s s o r  G a v in  P h i l l ip s o n ,

D u rh a m  L a w  S c h o o l, U n iv e r s i t y  o f  D u rh a m ^

Introduction

1. I s u b m it  t h i s  e v id e n c e  a s  a n  in d e p e n d e n t  a c a d e m ic  e x p e r t ,  a n d  o n e  o f  t h e  

l e a d in g  w r i t e r s  in  t h e  U K  o n  t h e  d e v e l o p m e n t  o f  a  c o m m o n  la w  r ig h t  to  

p r iv a c y . M y  w o r k  in  t h is  a r e a  d a t e s  f r o m  1 9 9 6 ,  a n d  h a s  b e e n  p u b l i s h e d  in  

l e a d in g  jo u r n a ls ,  in c lu d in g  t h e  M odern  L a w  R ev ie w  a n d  C am b rid g e  L aw  

Jou rnal a n d  in  m y  b o o k  w i t h  P r o f e s s o r  F e n w ic k , M edia  F reedom  u n d er  the  

H um an R ig h ts  A c t  ( 2 0 0 6 ,  O U P ); i t  h a s  b e e n  in f lu e n t ia l  o n  t h e  d e v e l o p m e n t  o f  

t h e  la w  in  t h is  a r e a , a s  e v id e n c e d  b y  c i t a t io n s  in  j u d g m e n t s  o f  t h e  C o u r t  o f  

A p p e a l  ( in  D ou glas v  Hello'^ a n d  M cK en n itt v  Ash'^) t h e  f o r m e r  H o u s e  o f  L o r d s  

[C am pbell v  M G N U  a n d  t h e  N e w  Z e a la n d  C o u r t  o f  A p p e a l  [H ashing v  

Ranting^). I h a v e  a ls o  r e c e n t ly  g iv e n  o r a l a n d  w r i t t e n  e v id e n c e  t o  t h e  

P a r l ia m e n t a r y  J o in t  C o m m it t e e  o n  P r iv a c y  a n d  I n ju n c t io n s .  ®

2 . In  t h i s  M e m o r a n d u m  I c o m m e n t  o n  a  n u m b e r  o f  i s s u e s  r a is e d  b y  t h e  In q u ir y 's  

r e m it ,  c o n c e n t r a t in g  in  p a r t ic u la r  o n  t h e  n o t io n  o f  t h e  ‘p u b l ic  in te r e s t ';  r o le  

m o d e l s  a n d  t h e  p u b l ic 's  ‘r ig h t  n o t  t o  b e  m is le d ';  t h e  p o s i t i o n  o f  c e le b r i t i e s  a n d  

s e lf -p u b lic is t s ;^  t h e  la c k  o f  p r e s s  s e l f - r e s t r a in t ;  a n d  P a r l ia m e n t 's  in p u t  in to  

t h i s  d e b a t e  v ia  t h e  H u m a n  R ig h ts  A ct.

3 . I a m  a w a r e  t h a t  t h e  I n q u ir y  h a s  s o m e  s p e c i f ic  p o in t s  t o  d e c id e ,  in  p a r t ic u la r  

a b o u t  t h e  f u t u r e  o f  p r e s s  r e g u la t io n  a n d  t h e  PCC. T h e  p o in t s  I m a k e  in  t h is  

m e m o r a n d u m  a r e  o f  a  m o r e  g e n e r a l  n a tu r e ,  p a r t ic u la r ly  c o n c e r n in g  t h e  

r e la t io n s h ip  b e t w e e n  p r iv a c y , p u b l ic i t y  a n d  p r e s s  f r e e d o m . B y  d o in g  s o  I h o p e

http://www.dur.ac.uk/law /staff/sta fflis t/? id=5039
^ D ou g lasv . Hello! L td  [No. 3) [2005] E W C A C iv595 [20 0 6 ] Q.B. 125.
3 [2008] Q.B. 73.
4 [2004] 2 AC 457.
5 [2005] 1 N Z L R l.
® http://www.parliam ent.uk/business/com m ittees/comm ittees-a-z/ioint-select/privacy-and- 

superinjunctions/publications/.
7 A t various p laces I draw  on  m y p u b lish ed  w ork, in particular M edia F reedom  (above). I 
also draw , w ith  p erm issio n  o f th e  ]o in t C om m ittee, on  m y m em orandum  su b m itted  to  
th at body.
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t h a t  I m a y  a s s i s t  t h e  I n q u ir y  in  d e v e lo p in g  t h e  b r o a d  s t a n d a r d s  t h a t  i t  

b e l i e v e s  s h o u ld  u n d e r p in  r e g u la t o r y  a n d  o t h e r  r e f o r m  in  t h i s  a r e a . In  

a d d it io n ,  I b e l i e v e  t h a t  t h e  I n q u ir y  i s  a lr e a d y  p la y in g  a  r o le  in  p r o m o t in g  

m o r e  in f o r m e d  p u b l ic  d i s c u s s io n  o f  t h e s e  i s s u e s .  I n e v i t a b ly  t h e  p r e s s  p la y s  a  

m a jo r  r o le  in  l e a d in g  a n d  f r a m in g  d e b a t e  o n  t h is  i s s u e ,  a s  i t  d o e s  in  n e a r ly  a ll  

m a t t e r s  o f  p u b l ic  im p o r t a n c e :  t h e  p r o b le m  is  t h a t  i t  is  in s t i t u t io n a l ly  b ia s e d  in  

r e la t io n  t o  t h i s  p o in t ;  m u c h  o f  t h e  m e d ia  h a s  a  d ir e c t  c o m m e r c ia l  i n t e r e s t  in  

p r o m o t in g  t h e  v i e w  t h a t  s o m e  n o t io n  o f  ‘t h e  p u b l ic  in t e r e s t '  j u s t i f ie s  i t s  

f r e q u e n t ,  g r o s s  in v a s io n s  in t o  p r iv a c y  o f  t h e  k in d  t h a t  t h e  I n q u ir y  h a s  b e e n  

h e a r in g  a b o u t  s o  v iv id ly .

4 . I b e l i e v e  t h a t  m o r e  in f o r m e d  a n d  b a la n c e d  d i s c u s s io n  o f  t h i s  i s s u e  b y  

P a r lia m e n t ,  t h e  m e d ia  a n d  t h e  p u b l ic  c a n  h a v e  a  w id e r  p u b l ic  b e n e f i t  in  

a l lo w in g  fo r  a  b e t t e r  u n d e r s t a n d in g  o f  t h e  i s s u e s  t h a n  t h a t  f o s t e r e d  b y  t h e  

o f t e n  h u g e ly  o n e - s id e d  c o v e r a g e  o f  p r iv a c y  c a s e s  in  t h e  p r e s s .  S u c h  c o v e r a g e  

n o t  o n ly ,  I b e l i e v e ,  e n c o u r a g e s  t h e  p u b l ic  to  c o n t in u e  to  c o n s u m e  e v e n  t h e  

m o s t  g r o s s ly  in v a s iv e  c e le b r i t y  g o s s ip  b u t  a ls o  t o  f e e l  a  s e n s e  o f  g r ie v a n c e  

w h e n  in t r u s iv e  s t o r i e s  a r e  w i t h h e ld  f r o m  t h e m  b y  c o u r t  o r d e r s .  T h is  in  tu r n  

c a n  le a d  t o  t h e  k in d  o f  m a s s  d e f ia n c e  o f  s u c h  o r d e r s  t h a t  w e  s a w  in  t h e  R y a n  

G ig g s  sa g a ;  i t  c a n  a ls o  t e n d  t o  u n d e r m in e  p u b l ic  c o n f id e n c e  in  t h e  c o u r t s  (a n d  

t h e  j u d g e s )  a s  t h e  p r o p e r  a n d  fa ir  f o r u m s  fo r  r e s o lv in g  s u c h  d is p u t e s .  

U lt im a t e ly  t h i s  c a n  u n d e r m in e  t h e  r u le  o f  la w  it s e lf .

5 . In  t e r m s  o f  t h i s  k in d  o f  r e - b a la n c in g  p u b l ic  d is c o u r s e ,  I w i s h  a b o v e  a ll  to  

e m p h a s i s e  o n e  k e y  p o in t :

W it h o u t  a d e q u a t e  p r o t e c t io n  fo r  p r iv a c y , w e  r is k  t h e  s i t u a t io n  in  w h ic h  

t h e  r ig h t s  a n d  f r e e d o m s  o f  in d iv id u a ls  a r e  s a c r i f ic e d  t o  t h e  c o m m e r c ia l  

in t e r e s t s  o f  t h e  m a s s  m e d ia  a n d  t h e  id le  c u r io s i t y  o f  t h e  m a jo r ity . C a s e s  in  

w h ic h  a  m e d ia  p a c k  f u e ls  s a le s  b y  c o n s u m in g  a n  in d iv id u a l ' s  l i f e  a n d  

r e p u t a t io n  c a n n o t  w i t h o u t  p e r v e r s i t y  b e  c h a r a c t e r is e d  a s  t h e  e x e r c i s e  o f  a  

v i t a l  h u m a n  r ig h t  to  f r e e  s p e e c h :  o r  a t  l e a s t  n o t  w i t h o u t  u t t e r ly  

s u r r e n d e r in g  t h e  c o n t e n t  a n d  m e a n in g  o f  t h a t  r ig h t s  to  p o w e r f u l  

c o m m e r c ia l  a n d  c o r p o r a t e  f o r c e s  o f  a  k in d  w h ic h  J o h n  S tu a r t  M ill, w i t h  h is
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f a m o u s  d e f e n c e  o f  h u m a n  l ib e r ty ,  n e v e r  e n v i s a g e d  d o m in a t in g  t h e  s o -  

c a l le d  m a r k e t p la c e  o f  id e a s .^

W h a t  t h e  t a b lo id  m e d ia  w i s h e s  t o  b e  a b le  t o  c o n t in u e  to  d o  is  e n g a g e  in  t h e  

co m m o d ifica tio n  o f  t h e  p r iv a t e  l iv e s  -  t h e  p e r s o n a l  in f o r m a t io n  -  o f  o t h e r  

p e o p le ,  in  o r d e r  t o  p r o f i t  f r o m  it. T h is  h a s  v e r y  l i t t l e  t o  d o  w i t h  t h e  e x e r c i s e  o f  

f r e e  s p e e c h  in  i t s  p r o p e r  s e n s e  a n d  o f t e n  e v e r y t h in g  to  d o  w i t h  i t s  a b u s e .  It is  

i r o n ic  t h a t  s e c t io n s  o f  t h e  m e d ia  o f t e n  c o m p la in  a b o u t  t h e  m is u s e  o r  a b u s e  o f  

h u m a n  r ig h t s  c o n c e p t s  b y  t h e  u n d e s e r v in g  -  p r i s o n e r s ,  ‘b o g u s  a s y lu m  

s e e k e r s ' ,  t e r r o r i s t s  a n d  t h e  Ike; b u t  t h i s  is  p r e c i s e ly  w h a t  m u c h  o f  t h e  m e d ia  

d o  w h e n  t h e y  o b t a in  p e r s o n a l  in f o r m a t io n ,  o f t e n  b y  s u r r e p t i t io u s  m e a n s ,  a n d  

t h e n  p u b l i s h  i t  fo r  p r o f it ,  u n d e r  t h e  g u i s e  o f  ‘t h e  r ig h t  to  f r e e  s p e e c h ' .

The Public Interest and privacy
6 . It is  g e n e r a l ly  a c c e p t e d  t h a t  t h e  p u b l ic  i n t e r e s t  in  a  g iv e n  r e v e la t io n  m a y  

j u s t i f y  t h e  p u b l ic a t io n  o f  fa c t s  t h a t  w o u ld  o r d in a r i ly  b e  a c t io n a b le  a s  a n  

in v a s io n  o f  p r iv a c y  ( in  E n g lis h  le g a l  t e r m s ,  a s  a  b r e a c h  o f  t h e  t o r t  o f  m is u s e  o f  

p r iv a t e  in f o r m a t io n ;  in  S t r a s b o u r g  t e r m s ,  a  b r e a c h  o f  A r t ic le  8  E C H R ). T h e  

S t r a s b o u r g  C o u r t  in d e e d  m a d e  t h i s  p la in  in  i t s  s e m in a l  d e c i s io n  in  Von 

H a n n o ver v  Germany.^  T h e  q u e s t io n ,  o f  c o u r s e ,  is  w h a t  c o n s t i t u t e s  t h e  p u b l ic  

i n t e r e s t  a n d  w h o  s h o u ld  d e c id e  w h e n  i t  is  e n g a g e d ?  I c o n s id e r  t h r e e  a s p e c t s  

o f  t h i s  i s s u e  in  w h a t  f o l lo w s :  f ir s t , t h e  u n d e r ly in g  h u m a n - r ig h t s  b a s e d  r e a s o n  

w h y  a n  in d e p e n d e n t  b o d y  l ik e  t h e  j u d ic ia r y  m u s t  d e t e r m in e  t h e  p u b l ic  

i n t e r e s t  r a t h e r  t h a n  a l lo w in g  t h e  m e d ia  o r  t h e  p u b l ic  t o  s e l f - d e t e r m in e  t h is  

p o in t ;  s e c o n d ,  t h e  ‘p e r s o n a l i s a t io n '  a r g u m e n t ,  w h ic h  s e e k s  t o  j u s t i f y  t h e  u s e  o f  

p r iv a t e  in f o r m a t io n  to  f o s t e r  p u b l ic  d e b a te ;  th ir d , a n d  c lo s e ly  r e la t e d  to  t h e  

s e c o n d ,  t h e  a r g u m e n t  fo r  d i s c lo s u r e  f lo w in g  f r o m  t h e  a l l e g e d  p o s i t i o n  o f  

c e le b r i t i e s  a s  r o le  m o d e ls .  T h e s e  p o in t s  a r e  t a k e n  in  tu r n .

W hy 'th e  p u b lic  in te re s t ' c a n n o t be s im p ly  m ass c u r io s ity

8 1 d raw  h ere on  an article critiqu ing US law 's ‘hands o f f  approach to  th e  m edia: ‘Trial by  
Media: th e  Betrayal o f  th e  F irst A m endm ent's Purpose' (2 0 0 8 ) A utum n 71 L aw  and  
C on tem porary P rob lem s  (USA) 15, 30.
® [2005] 40 EHRR 1.
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7 . I n o t e  t h a t  in  e v id e n c e  t o  t h e  in q u ir y  o n  2 9 *  N o v e m b e r ,  P a u l M c C u llu m  

d e f in e d  t h e  p u b l ic  i n t e r e s t  s im p ly  a s  c ir c u la t io n :  in  o t h e r  w o r d s ,  w h a t  p e o p le  

w a n t  t o  r e a d  a b o u t ,  a s  e v id e n c e d  b y  t h e ir  p u r c h a s e  o f  n e w s p a p e r s .  In  s h a r p  

c o n t r a s t  t o  t h i s  v ie w ,  t h e  ju d ic ia r y  a n d  P a r l ia m e n t  h a v e  t r a d i t io n a l ly  d r a w n  a  

d is t in c t io n  b e t w e e n  t h e  ‘p u b l ic  i n t e r e s t  p r o p e r ly  s o  c a l le d '  a n d  m e r e ly  ‘w h a t  

in t e r e s t s  t h e  p u b lic ';  i t  is  im p o r t a n t  t o  c o n s id e r  w h y  t h i s  is  s o .

8 . In  o n e  e a r ly  d e c i s io n  u n d e r  t h e  H RA, t h e  F litcro ft  c a s e .  L o r d  W o o l f  d e l iv e r e d  

s o m e  c o m m e n t s  in  t h e  C o u r t  o f  A p p e a l  t h a t  w e r e  r a p id ly  t o  b e c o m e  w e l l  

k n o w n :

E v e n  tr iv ia l fa c ts  re la tin g  to  a p u b lic  f ig u r e  ca n  b e  o f  g rea t in terest to  read ers  

and o th er  o b se r v e r s  o f  th e  m ed ia . In  m a n y  o f  th e se  s itu a tio n s  it w o u ld  b e  

o v e r sta tin g  th e  p o s it io n  to  sa y  th a t th ere  is  a p u b lic  in terest in  th e  in fo rm a tio n  

b e in g  p u b lish e d . It w o u ld  b e  m o r e  accu ra te  to  sa y  th a t th e  p u b lic  h a v e  an  

u n d ersta n d a b le  and so  a le g it im a te  in terest in  b e in g  to ld  th e  in fo rm a tio n . I f  th is  

is  th e  s itu a tio n  th e n  it ca n  b e  ap p ro p r ia te ly  ta k e n  in to  a c c o u n t b y  a co u r t w h e n

d e c id in g  o n  w h ic h  s id e  o f  th e  lin e  a c a se  fa lls . 10

9 . W h ile  t h e s e  c o m m e n t s  w e r e  s u b s e q u e n t ly  t r e a t e d  w i t h  c a u t io n  b y  o t h e r  

c o u r t s ,  t h e y  a r e  in t e r e s t in g  a s  a  m e a n s  o f  a l lo w in g  u s  t o  f o c u s  in  c le a r ly  o n  

w h a t  is  w r o n g  w i t h  t h e  v i e w p o i n t  t h e y  u p h o ld  ( o f  c o u r s e  m a n y  in  t h e  p r e s s  

w o u ld  a g r e e  w i t h  t h e m ) .  T h e  o b j e c t io n  is  th is :  t h a t  s u c h  c o m m e n t s  a p p e a r  to  

l o s e  s ig h t  o f  t h e  f a c t  t h a t  w e  a r e  d e a l in g  w i t h  t h e  c ir c u m s t a n c e s  in  w h ic h  a 

hum an  r ig h t -  t h e  r ig h t  t o  r e s p e c t  fo r  p r iv a t e  l i f e  -  m a y  le g i t im a t e ly  b e  

in v a d e d .  H u m a n  r ig h t s  a r e  g e n e r a l ly  c o n c e iv e d  o f  a s  co u n te r-m a jo r ita r ia n  

p r in c ip le s ;  t h e ir  ra ison  d 'e tre  is , a t  l e a s t  in  p a r t , t o  a c t  a s  p r o t e c t io n  a g a in s t  

t h e  t y r a n n y  e v e n  o f  t h e  m a jo r ity . S u c h  is  t h e  e s s e n t ia l  d i f f e r e n c e  b e t w e e n  a  

p o l i t y  b a s e d  u p o n  u t i l i t a r ia n is m , o r  t h e  s a t i s f a c t io n  o f  t h e  m a jo r ity , a n d  o n e  

f o u n d e d  u p o n  s o m e  b a s ic  n o t io n  o f  h u m a n  r ig h ts ,  p r o m is in g  a  b a s ic  l e v e l  o f  

c o n c e r n  a n d  r e s p e c t  fo r  a ll, in c lu d in g  u n p o p u la r  m in o r i t ie s .

1 0 .  E f fe c t iv e ly , i f  t h e  i n t e r e s t  t h a t  L o r d  W o o l f  d e s c r ib e s  c a n  o u t w e ig h  t h e  r ig h t  to  

p r iv a c y , t h e n  w e  h a v e  a r r iv e d  a t  a  p o i n t  a t  w h ic h  t h e  f a c t  t h a t  la r g e  a m o u n t s  

o f  p e o p le  d o  n o t  w a n t  y o u  to  b e  a b le  t o  e n j o y  a  p a r t ic u la r  r ig h t  is  a  g o o d  

r e a s o n  fo r  o v e r r id in g  i t  - in  o t h e r  w o r d s ,  t h e  p r e c i s e  co n verse  o f  t h e  n o t io n  o f

10 A v B  p ic  [2 0 0 2 ] 3  W L R  5 4 2 , a t  5 5 2 .
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h u m a n  r ig h ts .  T h e  d e b a s e m e n t  o f  in d iv id u a l  r ig h t s  t o  t h e  c o l l e c t iv e  w h im  t h a t  

t h i s  v i e w  a p p e a r s  t o  e n c a p s u la t e  b r in g s  t o  m in d  P r o f e s s o r  S c h a u e r 's  c a u s t ic  

c o m m e n t :  ‘I n c r e a s e s  in  k n o w le d g e  t h a t  a d m it t e d ly  in c r e a s e  t h e  p l e a s u r e  o f  

t h e  k n o w e r  a r e  n e c e s s a r i ly  v a lu a b le  o n ly  u n d e r  a  t h e o r y  t h a t  t r e a t s  

p le a s u r a b le  p u n c h in g s  o f  o t h e r s  a s  v a lu a b le . . . . i i .

1 1 .  It is  e s s e n t ia l ly  t h i s  v i e w  t h a t  o f t e n  p r e v a i l s  in  t h e  U S t h r o u g h  t h e  d e f e n c e  to  

p r iv a c y  t o r t  a c t io n s  o f  s h o w i n g  t h a t  a  g iv e n  s t o r y  w a s  " n e w s w o r th y " . T h e  

p r o b le m  is , o f  c o u r s e ,  t h a t  m a t e r ia l  a p p e a r in g  in  t h e  n e w s  m e d ia  m a y  b y  

d e f in i t io n  b e  a c c o u n t e d  " n e w s w o r th y " , s o  t h a t  t h e  p r e s s  can  b e c o m e  j u d g e s  

in  t h e ir  o w n  c a s e . O n e  c o m m e n t a t o r ,  Z im m e r m a n , d e f e n d s  s u c h  a  " le a v e  i t  to  

t h e  p r e s s  m o d e l" , a r g u in g  t h a t  i t  " m a y  a c t u a l ly  b e  t h e  a p p r o p r ia t e  a n d  

p r in c ip le d  r e s p o n s e  t o  t h e  n e w s w o r t h i n e s s  in q u ir y "  b e c a u s e  " th e  e c o n o m ic  

s u r v iv a l  o f  p u b l i s h e r s  a n d  b r o a d c a s t e r s  d e p e n d s  u p o n  t h e ir  a b i l i t y  to  

p r o v id e  a  p r o d u c t  t h a t  t h e  p u b l ic  w i l l  buy."^^ T h e  p r o b le m  w i t h  t h i s  v i e w  is  

t h a t  i t  r e n d e r s  t h e  in d iv id u a l 's  p r iv a c y  w h o l l y  d e p e n d e n t  u p o n  t h e  s t a n d a r d s  

o f  t h o s e  w h o  r e a d  a  p a r t ic u la r  n e w s p a p e r ;  t h e  r ig h t  t o  p r iv a c y  is  t h u s  o p e n  

t o  v io la t io n  s im p ly  o n  t h e  b a s is  o f  p u b l ic  w h im , l e g a l ly  r e c o g n iz e d  th r o u g h  

t h e  r ig h t  to  f r e e  s p e e c h .  T h is  v i e w  t h u s  p rec lu d es  a n y  e f f e c t iv e  "righ t"  to  

p r iv a c y , l e a d in g  t o  w h a t  h a s  b e e n  d u b b e d  a s  " th e  fa i lu r e  o f  A m e r ic a n  p r iv a c y  

la w ."  A s  P r o f e s s o r  W a c k s  h a s  p u t  it: "It is  w i d e l y  a c k n o w le d g e d  t h a t  

th e . . .[U S ]  'n e w s w o r t h in e s s '  d e f e n c e  h a s  e f f e c t iv e ly  d e m o l i s h e d  t h e  p r iv a t e -  

fa c t s  tort."^^^ T h is  is  t h e  in e v i t a b le  r e s u l t  o f  a n  a p p r o a c h  th a t , in  e f fe c t ,  d e n ie s  

t h e  s t a t u s  o f  p r iv a c y  a s  a  h u m a n  r ig h t  b y  s u b m it t in g  i t  t o  p o p u la r  p r e f e r e n c e .

The p u b lic  in te re s t  as c o n tr ib u t io n  to  a  d eb a te  on a  to p ic  o f  g e n e ra l 

in te re s t?

1 2 . O n e  o f  t h e  m o s t  in f lu e n t ia l  a r g u m e n t s  s u p p o r t in g  t h e  r e v e la t io n  o f  p e r s o n a l  

in f o r m a t io n  a s  a  v a l id  m e a n s  o f  s p a r k in g  w o r t h w h i l e  p u b l ic  d e b a t e  is  t h e  s o -  

c a l le d  'p e r s o n a l i s a t io n '  a r g u m e n t .  It is  im p o r t a n t  b e c a u s e  i t  d e f e n d s  a  v e r y

F. Schauer, "Reflections on the Value of Truth" (1991) 41 Case Western Reserve 
Law Review  699, 711.

D. Zimmerman, ‘Requiem for a Heavyweight: a Farewell to Warren and Brandeis's 
Privacy Tort’ (1983) 68 Cornell Law Review 291, 353.

This is indeed the title  of D. Anderson's essay on the US "private facts" to r t in Markesenis,
(ed) Protecting Privacy (Oxford: Clarendon, 1999).

P riv a c y  a n d  Press F re e d o m  (Blackstones: London, 1995), p. 113.
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w i d e  r a n g e  o f  s p e e c h ,  g o in g  w e l l  b e y o n d  e x p l ic i t ly  ‘p o l i t i c a r  s p e e c h ;  i t  

u s u a l ly  d o e s  n o t  c o n c e r n  p o l i t ic ia n s ,  b u t  c e le b r i t ie s ,  t h e ir  r e la t iv e s  a n d  t h o s e  

w h o  fo r  a  s h o r t  t im e  a n d  fo r  a  p a r t ic u la r  r e a s o n  o n ly  a r e  t h r u s t  in t o  t h e  

p u b l ic  g a z e  ( s u c h  t h e  M c C a n n s , t h e  D o w le r s  a n d  J e f fr ie s ) .  It is  o f t e n , b u t  n o t  

a lw a y s ,  b o l s t e r e d  b y  t h e  s o - c a l l e d  ‘r o le  m o d e l '  a r g u m e n t ,  w h ic h  I d i s c u s s  

s e p a r a t e ly  b e lo w .  In  w h a t  f o l lo w s ,  w h i l e  a c k n o w le d g in g  t h a t  s u c h  s p e e c h  can  

c o n t r ib u t e  t o  d e b a t e  I w a n t  t o  c a s t  d o u b t  o n  t h e  id e a  t h a t  t h i s  s im p le  fa c t  

a lo n e  c a n  j u s t i ly  o v e r r id in g  a n  in d iv id u a l 's  p r iv a c y .

1 3 . T h e  j u s t i f ic a t io n  t h e n  is  t h a t  s u c h  s t o r i e s  c a n  c o n t r ib u t e  im p o r t a n t ly  to  

d i s c u s s io n  o f  m a t t e r s  o f  g e n e r a l  in t e r e s t :  a s  o n e  A m e r ic a n  c o m m e n t a t o r  p u t s  

it , ‘[T h e ] m e d ia  u s e s  p e o p le ' s  n a m e s ,  s t a t e m e n t s ,  e x p e r ie n c e s ,  a n d  e m o t io n s  

t o  p e r s o n a l i s e  o t h e r w is e  im p e r s o n a l  a c c o u n t s  o f  t r e n d s  o r  d e v e lo p m e n ts .'^ ^  

S u c h  s p e e c h  is  n o t  o v e r t ly  ‘p o lit ic a l';  h o w e v e r ,  to  q u o t e  L o rd  C o o k e , ‘M a tte r s  

o t h e r  th a n  t h o s e  p e r t a in in g  t o  g o v e r n m e n t  a n d  p o l i t i c s  m a y  b e  j u s t  a s  

im p o r t a n t  in  t h e  com m u n ity '.^ ®  S u c h  s p e e c h ,  w h ic h  c a n  ‘in f o r m  t h e  s o c ia l ,  

p o l i t ic a l ,  m o r a l  a n d  p h i lo s o p h ic a l  p o s i t i o n s  o f  in d iv id u a l  citizen s'^^  c a n  

in c lu d e  r e v e la t io n s  r e la t in g  t o  m a t t e r s  a s  d iv e r s e  a s  e a t in g  d is o r d e r s ,  

a b o r t io n ,  a t t i t u d e s  t o  s e x u a l i t y ,  e d u c a t io n  a n d  t h e  lik e .

1 4 .  T h e  G e r m a n  F e d e r a l  C o u r t  in  t h e  w e l l  k n o w n  t h e  P rin cess C aroline  c a s e  

e x p la in s  t h e  w a y  t h a t  s u c h  s t o r i e s  h a v e  b e c o m e  in t e g r a l  to  t h e  w a y  t h e  

m o d e r n  m e d ia  w o r k s :

E n t e r t a in m e n t  c a n  a ls o  c o n v e y  im a g e s  o f  r e a l i t y  a n d  p r o p o s e  s u b j e c t s  fo r  

d e b a t e  t h a t  s p a r k  a  p r o c e s s  o f  d i s c u s s io n  a n d  a s s im i la t io n  r e la t in g  to  

p h i lo s o p h i e s  o f  l ife , v a lu e s  a n d  b e h a v io u r  m o d e ls .  In  t h a t  r e s p e c t  i t  fu lf i ls  

im p o r t a n t  s o c ia l  fu n c t io n s . . .W h e n  m e a s u r e d  a g a in s t  t h e  a im  o f  p r o t e c t in g  

p r e s s  f r e e d o m , e n t e r t a in m e n t  in  t h e  p r e s s  is  n e i t h e r  n e g l ig ib le  n o r  

e n t ir e ly  w o r t h l e s s  a n d  t h e r e f o r e  fa l ls  w i t h in  t h e  s c o p e  o f  a p p l ic a t io n  o f  

f u n d a m e n t a l  r ig h ts ...

T h e  s a m e  i s  t r u e  o f  in f o r m a t io n  a b o u t  p e o p le .  P e r s o n a l iz a t io n  is  a n  

im p o r t a n t  j o u r n a l i s t ic  m e a n s  o f  a t t r a c t in g  a t t e n t io n .  V e r y  o f t e n  i t  is  t h is

’ Anderson, note 13 above, at 142.
' R eynolds v T im es N e w s p a p e rs  [1999] 4 All ER 609, at 640 
‘ Zimmerman, n 12 above, at 346
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w h ic h  f ir s t  a r o u s e s  i n t e r e s t  in  a  p r o b ie m  a n d  s t im u ia t e s  a  d e s ir e  fo r  

fa c tu a i  in f o r m a t io n .  S im iia r iy , i n t e r e s t  in  a  p a r t ic u ia r  e v e n t  o r  s i t u a t io n  is  

u s u a i iy  s t im u ia t e d  b y  p e r s o n a i i s e d  a c c o u n t s .  A d d it io n a i iy ,  c e ie b r i t i e s  

e m b o d y  c e r t a in  m o r a i  v a iu e s  a n d  i i f e s t y ie s .  M a n y  p e o p ie  b a s e  t h e ir  c h o ic e  

o f  i i f e s t y ie  o n  t h e ir  e x a m p ie .  T h e y  b e c o m e  p o in t s  o f  c r y s t a i i i s a t io n  fo r  

a d o p t io n  o r  r e j e c t io n  a n d  a c t  a s  e x a m p ie s  o r  c o u n t e r - e x a m p ie s .  T h is  is  

w h a t  e x p ia in s  t h e  p u b i ic  i n t e r e s t  in  t h e  v a r io u s  u p s  a n d  d o w n s  o c c u r r in g  

in  t h e ir  iives.^^

A s  a  U S c o m m e n t a t o r  h a s  p u t  it:

"As i e a s t  a s  m u c h  a s  [ d ir e c t iy  p o i i t ic a i  s p e e c h ] ,  d a i iy  i i f e  m a t t e r  s p e e c h  -  

c o m m u n ic a t io n  r e ia t e d  t o  t h e  r e a i , e v e r y d a y  e x p e r ie n c e  o f  o r d in a r y  

p e o p ie  -  in d ir e c t iy  b u t  d e e p iy  a f f e c t s  t h e  w a y  w e  v i e w  t h e  w o r id ,  d e a i  

w it h  o t h e r s ,  e v a iu a t e  t h e ir  m o r a i  c ia im s  o n  u s , a n d  e v e n  v o t e :  a n d  it s  

e f f e c t  i s  p r o b a b iy  g r e a t e r  t h a n  t h a t  o f  m o s t  o f  t h e  p a in t in g s  w e  s e e  o r  t h e  

e d i t o r ia i s  w e  read.''^^

1 5 . T h e  a r g u m e n t  I s u g g e s t  a g a in s t  t h e  n o n - c o n s e n s u a i  u s e  o f  a  p e r s o n 's  p r iv a t e  

i i f e  t o  p r o v o k e  d i s c u s s io n  in  t h is  w a y , e f f ic a c io u s  a s  i t  m a y  b e , is  a s  f o i io w s .  It 

p o s i t s  a n  e x t r a o r d in a r i ly  w e a k  u t i l i t a r ia n  a r g u m e n t  a g a in s t  a  p o w e r f u l  

p r in c ip le  - t h a t  p r iv a c y - in v a d in g  d i s c lo s u r e s  a r e  a  g r o s s  v io la t io n  o f  

in d iv id u a l  a u t o n o m y . S u c h  m e d ia  s t o r i e s  a m o u n t  in  e f f e c t  to  fo rc in g  a  p e r s o n  

t o  p r o v id e  h ig h ly  p e r s o n a l  in f o r m a t io n  fo r  t h e  p u r p o s e s  o f  f u e l l in g  p u b lic  

d e b a te ;  t h e y  t h u s  a m o u n t  t o  o n e  o f  t h e  c l e a r e s t  b r e a c h e s  o n e  c o u ld  im a g in e  

o f  t h e  K a n tia n  im p e r a t iv e  t o  t r e a t  p e r s o n s  a s  e n d s  in  t h e m s e lv e s .  It is  a  l i t t le  

l ik e  a  g r o u p  o f  f r ie n d s  w h o  w a n t  t o  d i s c u s s  t h e  t o p ic  o f  m o n o g a m y , a n d  

d e c id e  t o  r e a d  a n  a b s e n t  f r ie n d 's  le t t e r  t o  h is  w i f e ,  c o n f e s s in g  in f id e l i t y ,  in  

o r d e r  to  l e n d  t h e  d i s c u s s io n  s o m e  f o c u s  a n d  b it e .  It t r e a t s  t h e  p e r s o n  a s  a  

m e r e  m e a n s  -  s o m e t h in g  t o  s t im u la t e  d i s c u s s io n .  W e  w o u ld  I th in k , a il  b e  

s h o c k e d  a n d  in c r e d u lo u s  i f  p r y in g  f r ie n d s  o f f e r e d  t h i s  a s  a  j u s t i f ic a t io n  fo r  

r e a d in g  o u r  c o r r e s p o n d e n c e  o r  o t h e r w is e  g r o s s ly  in t r u d in g  in t o  o u r  p r iv a c y ;  

y e t  s u c h  a  j u s t i f ic a t io n  is  r o u t in e ly  a d v a n c e d  b y  t h e  p r e s s .

1 6 .  It is  a p p a r e n t  t h a t  s u c h  a n  a p p r o a c h  w o u ld  h a v e  t h e  e f fe c t ,  a s  in  A m e r ic a , o f  

v ir t u a l ly  d e s t r o y in g  t h e  r ig h t  to  p r iv a c y , s in c e  a lm o s t  a il  p ie c e s  o f  p e r s o n a l

Quoted in V o n  H a n n o v e r  at [25],
E. Volokh, F re e d o m  o f  S p ee ch  a n d  In fo rm a t io n  P riv a c y : T h e  T ro u b lin g  Im p lic a tio n s  o f  a  

R ig h t to  S to p  P e o p le  f r o m  S p e a k in g  A b o u t  You  (2000) 52 S ta n  LR 1049, at 1093.
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in f o r m a t io n  a b o u t  a  p e r s o n  in  t h e  p u b l ic  v i e w  c o u ld  b e  s e e n  a s  'r e le v a n t '  to  

s o m e  a r e a  o f  p u b l ic  d e b a t e .  A g a in s t  t h i s  p o in t  t h e n ,  t h e  o p p o s in g  u t i l i t a r ia n  

a r g u m e n t  -  t h a t  t h e  in f o r m a t io n  w i l l  s t im u la t e  d i s c u s s io n  -  is  e x t r e m e ly  

w e a k . T h is  is  b e c a u s e  in  t h e  m o d e r n  m e d ia  e n v ir o n m e n t  t h e r e  is  a n  

e n o r m o u s  o u t p o u r in g  o f  in f o r m a t io n ,  m u c h  o f  i t  h ig h ly  p e r s o n a l  in  c h a r a c te r ,  

a v a i la b le  q u it e  c o n s e n s u a l ly .  O n e  c a n  h a r d ly  tu r n  o n  t h e  t e l e v i s i o n  w i t h o u t  

s e e i n g  e i t h e r  a  " rea lity "  s h o w  s u c h  a s  B ig  B r o th e r ,  in  w h ic h  p a r t ic ip a n t s '  

d a i ly  l iv e s  c a n  b e  m in u t e ly  a n a ly s e d  a n d  p o r e d  o v e r ,  o r  a  d i s c u s s io n  s h o w ,  

s u c h  a s  J erry  S prin ger, o r  o n e  o f  t h e  n u m e r o u s  E n g lis h  e q u iv a le n t s ,  n  w h ic h  

c o n t e s t a n t s  h a p p i ly  p o u r  o u t  t h e ir  i n n e r m o s t  t h o u g h t s  a n d  f e e l in g s  o n  

s u b j e c t s  s u c h  a s  s e x u a l  id e n t i t y ,  in f id e l i t y ,  h o m o s e x u a l i t y ,  f a m ily  c o n f l ic t  o r  

a g e in g , fo r  t h e  b e n e f i t  o f  t h e  p u b l ic  a t  la r g e . A n o n y m o u s  b lo g s  a b o u n d  o n  t h e  

in t e r n e t ,  d i s c u s s in g  e v e r y  p e r s o n a l  i s s u e  u n d e r  t h e  s u n , o f t e n  in  

e x c r u c ia t in g ly  in t im a t e  d e t a i ls .  W e  a r e  s c a r c e ly  a  c u lt u r e  s u f f e r in g  f r o m  a  

la c k  o f  p e r s o n a l  in f o r m a t io n  a b o u t  i t s  m e m b e r s .  T o  t h e  c o n tr a r y :  w e  a r e  

d r o w n in g  in  a  s e a  o f  it. T o  s u g g e s t  th a t , in  s u c h  a  c l im a t e ,  i t  is  im p o r t a n t  to  

in v a d e  a  p e r s o n 's  p r iv a c y  in  o r d e r  t o  a d d  o n e  f u r t h e r  t in y  j o t  o f  in f o r m a t io n  

a b o u t  t h e ir  p r iv a t e  l i f e  t o  t h e  v a s t  p o o l  o f  s u c h  in f o r m a t io n  t h a t  o u r  p o p u la r  

c u lt u r e  s w im s  in  is  t o  p o s i t  t h e  w e a k e s t  o f  p o s s ib l e  b e n e f i t s  t o  o u t w e ig h  t h e  

c le a r  a n d  s o m e t i m e s  r u t h le s s  u s e  o f  in d iv id u a ls '  in t im a t e  p e r s o n a l  d e t a i l s  b y  

t h e  m e d ia .

1 7 .  F r o m  t h is  i t  f o l lo w s ,  in  m y  v ie w ,  t h a t  m o r e  s h o u ld  b e  r e q u ir e d  f r o m  t h e  

m e d ia , b y  w a y  o f  a  ‘p u b l ic  in t e r e s t '  a r g u m e n t  th a n  s im p ly  t h e  c o n t e n t io n  t h a t  

t h e  r e v e la t io n  o f  a  g iv e n  p ie c e  o f  p e r s o n a l  in f o r m a t io n  -  s u c h  a s  a  

f o o t b a l le r 's  a ffa ir  -  ‘c o n t r ib u t e s  t o  a  p u b l ic  d e b a te ' .  I n s te a d , t h e  s ta n d a r d ,  

w h e r e  t h e  in f o r m a t io n  is  p la in ly  o f  a  p r iv a t e  c h a r a c t e r  a n d  p u b l i s h e d  

w i t h o u t  c o n s e n t ,  s h o u ld  b e  t h a t  i t  m a k e s  a  u niqu e a n d  su b s ta n tia l  

co n tr ib u tio n  to  an im p o r ta n t p u b lic  d e b a te  -  in  o t h e r  w o r d s ,  t h a t  i t  b r in g s  

s o m e t h in g  g e n u in e ly  n e w  t o  t h e  t a b le .  I s t r e s s  t h a t  a  d if f e r e n t  s t a n d a r d  

s h o u ld  a p p ly  w h e r e  t h e  in f o r m a t io n  r e la t e s  t o  t h e  f i t n e s s  o f  a n  e le c t e d  

p o l i t ic ia n  fo r  o f f ic e  ( a l t h o u g h  v e r y  f e w  c a s e s  c o n c e r n  t h i s  p o in t ) .  In  s u c h  a  

c a s e ,  i t  s h o u ld  s u f f ic e  t h a t  t h e  in f o r m a t io n  c o u ld  b e  r e a s o n a b ly  c o n s id e r e d  to  

b e  o f  r e le v a n c e  t o  a n  a s s e s s m e n t  o f  t h e  p e r s o n 's  f i t n e s s  t o  b e  e le c t e d  to ,  o r
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c o n t in u e  t o  h o ld  t h e ir  o f f ic e . S u c h  a r e  t h e  d e m a n d s  o f  d e m o c r a t ic  

a c c o u n t a b i l i t y .

R ole  m o d e ls  a n d  th e  p u b lic 's  'r ig h t  n o t  to  be m is le d '

1 8 . A  c o m m o n  l in e  o f  a r g u m e n t  t h a t  m e d ia  b o d ie s  u s e  t o  d e f e n d  p u b l ic a t io n  o f  

p e r s o n a l  in f o r m a t io n  a b o u t  c e le b r i t i e s  o r  o t h e r  p u b l ic  f ig u r e s  is  t h e  

p r o p o s i t io n  t h a t  t h e  f ig u r e s  in  q u e s t io n ,  w h i l e  n o t  p o l i t ic ia n s ,  a r e  ‘r o le  

m o d e ls '  a n d  t h a t  i t  is  im p o r t a n t  fo r  t h e  p u b l ic  n o t  t o  b e  m is le d  a b o u t  s u c h  

p e o p le .  T h is  n o t io n  a p p e a r s  in  t h e  P r e s s  C o m p la in t s  C o m m is s io n  C o d e  to  

w h ic h  t h e  c o u r t s  m u s t  h a v e  r e g a r d  u n d e r  s  1 2 ( 4 )  o f  t h e  H u m a n  R ig h ts  A ct. 

H o w e v e r ,  in  m y  v i e w  i t  is  t o o  o f t e n  a d v a n c e d  b y  m e d ia  b o d ie s ,  w h e t h e r  in  

p a r t ic u la r  c a s e s  o r  a s  a  g e n e r a l  a r g u m e n t  a g a in s t  p r iv a c y  la w s ,  w i t h  t o o  l i t t le  

c le a r  j u s t i f ic a t io n .  O n o c c a s io n s  a ls o ,  c o u r t s  h a v e  a c c e p t e d  i t  w i t h  t o o  l i t t le  

a n a ly s is .  F o r  e x a m p le ,  in  t h e  C o u r t  o f  A p p e a l  d e c i s io n  in  t h e  F litcro ft  case^o  

L o r d  W o o lf  sa id :

[A] p u b l ic  f ig u r e  m a y  h o ld  a  p o s i t i o n  w h e r e  h ig h e r  s t a n d a r d s  o f  c o n d u c t  

c a n  b e  r ig h t ly  e x p e c t e d  b y  t h e  p u b lic .  [H e] m a y  b e  a  r o le  m o d e l  w h o s e  

c o n d u c t  c o u ld  w e l l  b e  e m u la t e d  b y  o t h e r s .  H e m a y  s e t  t h e  f a s h io n .

A p p ly in g  t h is  t o  t h e  fa c t s  o f  t h e  c a s e , w h ic h  c o n c e r n e d  a  ‘k is s  a n d  t e l l '  s t o r y  

a b o u t  a  f o o t b a l le r 's  a ffa ir  w i t h  t w o  la p  d a n c e r s ,  h is  L o r d s h ip  fo u n d :

. . . i t  is  n o t  s e l f - e v id e n t  t h a t  h o w  a  w e l l - k n o w n  p r e m ie r s h ip  f o o t b a l l  p la y e r  

c h o o s e s  t o  s p e n d  h is  t im e  o f f  t h e  f o o t b a l l  f ie ld  d o e s  n o t  h a v e  a  m o d ic u m  

o f  p u b l ic  in t e r e s t .  F o o t b a l le r s  a r e  r o le  m o d e l s  fo r  y o u n g  p e o p le  a n d  

u n d e s ir a b le  b e h a v io u r  o n  t h e ir  p a r t  c a n  s e t  a n  u n f o r t u n a t e  example.22

20 N ote 10 above.
21 A t para 11 (xiii).
22 Ibid at para 45.
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1 9 . T h e r e  a r e , I s u g g e s t ,  t h r e e  p r o b le m s  w i t h  t h is  v ie w .  F ir s t , t h e  n o t io n  t h a t  

f o o t b a l le r s  a n d  o t h e r s  a r e  ‘r o le  m o d e ls '  fo r  y o u n g  m e n  a n d  b o y s  s e e m s  t o  b e  

v e r y  c o m m o n ly  m a d e , b u t  v e r y  s e ld o m  a c t u a l ly  e v id e n c e d .  P u b lic  d e b a t e  

w o u ld  b e n e f i t  f r o m  a n  e x a m in a t io n  o f  e v id e n c e ,  in s t e a d  o f  m e r e  a s s e r t io n ,  o n  

t h i s  p o in t .  S e c o n d , e v e n  i f  t h e  r o le  m o d e l  a s s u m p t io n  is  c o r r e c t ,  t h e  a r g u m e n t  

a s  i t  is  g e n e r a l ly  m a d e  l e a v e s  i t  w h o l l y  u n c le a r  w h a t  a c tu a l  h a r m  t o  t h e  p u b lic  

i n t e r e s t  is  e n t a i le d  b y  p e o p le  h a v in g  in c o r r e c t  i m p r e s s io n s  a b o u t  t h e  p r iv a t e  

l iv e s  o f  p e o p le  s u c h  a s  p o p  p r e s e n t e r s  a n d  f o o t b a l le r s .  If i t  is  t h e  c a s e  t h a t  

t h o s e  o f  t h e  p u b l ic  w h o  c a r e  a b o u t  t h e s e  t h in g s  v a g u e ly  t h in k s  t h a t  s u c h  a n d  

s u c h  a  f o o t b a l le r  is  a  fa ith fu l  h u s b a n d  w h e n  h e  is  n o t ,  t h a t  s u c h  a n d  s u c h  a  TV  

p r e s e n t e r  w o u ld  n o t  e v e r  v i s i t  a  p r o s t i t u t e  w h e n  in  f a c t  h e  h a s  o n c e  d o n e  s o ,  

w h a t  is  t h e  c le a r  p u b l ic  h a r m  t h a t  c a n  b e  id e n t i f ie d ?  T h e r e  m a y  o n  p a r t ic u la r  

o c c a s io n s  b e  s u c h  h a r m , b u t  in  m y  v ie w ,  p u b l ic  d e b a t e  w o u ld  b e n e f i t  i f  

n e w s p a p e r s  w e r e  r e q u ir e d  t o  p r o v id e  a  c le a r e r  e x p la n a t io n  o f  t h i s  p o in t  th a n  

is  o f t e n  t h e  c a s e .

2 0 .  T h e r e  is  a  th ir d , m o r e  p h i lo s o p h ic a l  p o in t  r a is e d  b y  t h e  a s s u m p t io n  t h a t  

h a v in g  f a ls e  i m p r e s s io n s  a b o u t  c e le b r i t i e s  is  in  s o m e  w a y  in t r in s ic a l ly  

h a r m fu l . T h e  a r g u m e n t  t h a t  a n y  d e c e p t io n  o f  t h e  p u b l ic  e n t i t l e s  t h e  m e d ia  to  

‘p u t  t h e  r e c o r d  s tr a ig h t '  c o m e s  p e r i lo u s ly  c lo s e  t o  d e s t r o y in g  t h e  v e r y  n o t io n  

o f  t h e  r ig h t  to  in f o r m a t io n a l  a u t o n o m y , o r  se le c tiv e  d i s c lo s u r e ,  w h ic h  m o s t  

c o m m e n t a t o r s  s e e  a s  ly in g  a t  t h e  h e a r t  o f  t h e  r ig h t  t o  p r iv a c y . S u c h  s e l e c t iv e  

d is c lo s u r e  is  s o m e t h in g  w e  a ll  p r a c t ic e  in  o u r  d a i ly  l iv e s ;  a r g u a b ly  i t  is  t h e  

o n ly  m e a n s  o f  r e c o n c i l in g  t w o  f u n d a m e n t a l  h u m a n  n e e d s :  t o  m a in t a in  s o m e  

d e g r e e  o f  p r iv a c y , a n d  t o  c o m m u n ic a t e  in t im a t e ly  a b o u t  o u r  l iv e s  w i t h  o t h e r s  

in  o r d e r  t o  b u i ld  a n d  f o s t e r  c lo s e  r e la t io n s h ip s .  S u c h  s e l e c t iv i t y  in  d i s c lo s u r e  

w il l ,  o n  o c c a s io n s ,  in e v i t a b ly  le a d  t o  t h e  c r e a t io n  o f  f a ls e  a s s u m p t io n s  a b o u t  

u s  in  t h e  m in d s  o f  o t h e r s .  W e  m a y , fo r  e x a m p le ,  w i s h  t o  g iv e  t h e  g e n e r a l  

im p r e s s io n ,  a s  n e a r ly  a ll  c o u p le s  w i s h  to ,  t h a t  o u r  m a r r ia g e  is  h a p p y  a n d  

s e c u r e ,  w h i l e  c o n f id in g  in  a  f e w  t r u s t e d  f r ie n d s  i t s  r e a l  s t r u g g le s .  T h is  

u n d o u b t e d ly  ‘m is le a d s '  t h o s e  w h o  r e c e iv e  t h e  g e n e r a l  im p r e s s io n  o f  

h a p p in e s s .  I n d e e d , s u c h  ‘m is le a d in g '  m a y  b e  a c t iv e ly  s o u g h t  a t  t im e s :  fo r  

e x a m p le  s o m e o n e  w h o  d o e s  n o t  w i s h  t h e  f a c t  t h a t  s h e  is  g a y  t o  b e  w i d e l y  

k n o w n  o u t s id e  h e r  in t im a t e  c ir c le  o f  f r ie n d s  a n d  f a m ily  w i l l  in e v i t a b ly  b e  

s e l e c t iv e  a b o u t  w h o m  s h e  d i s c lo s e s  t h i s  f a c t  to . S h e  m a y  fu r th e r , u n d e r

MODI 00062053



For Distribution to CPs

p r e s s u r e ,  a n d  i f  a s k e d  in  a  p u b l ic  e n v ir o n m e n t ,  a c t iv e ly  g iv e  a  d e c e p t iv e  

i m p r e s s io n  i f  a s k e d  a b o u t  h e r  s e x u a l i t y ,  k n o w in g  t h a t  a  r e f u s a l  t o  a n s w e r  w i l l  

o f t e n  b e  t a k e n  t o  g iv e  a s s e n t  a n d  t h u s  e f f e c t iv e ly  m a k e  t h e  v e r y  r e v e la t io n  

s h e  o b j e c t s  to . S u c h  a  p e r s o n  h a s  c e r t a in ly  " m is le d  t h e  p u b lic " , b u t  i t  d o e s  n o t  

s e e m  p e r s u a s iv e  t o  a r g u e  t h a t  t h i s  p e r  se  e n t i t l e  a  j o u r n a l i s t  w h o  d i s c o v e r s  

t h e  t r u t h  to  ‘s e t  t h e  r e c o r d  s tr a ig h t ' .

2 1 .  In  s h o r t ,  w e  c a n n o t  u p h o ld  -  a n d  o u r s e lv e s  p r a c t ic e  -  t h e  r ig h t  t o  s e l e c t iv e  

d is c lo s u r e  a n d , c o n s i s t e n t ly  w i t h  t h a t  p r a c t ic e ,  in s i s t  t h a t  a n y  a n d  e v e r y  

m is le a d in g  o f  t h e  p u b l ic  is  a  w r o n g  e n t i t l in g  t h e  p r e s s  t o  in t r u d e  in t o  p r iv a c y  

t o  c o r r e c t .  R a th e r  i t  s h o u ld  b e  a s k e d  w h e t h e r  t h a t  f a ls e  i m p r e s s io n  a c t u a l ly  

m a t t e r s  in  s o m e  w a y :  fo r  e x a m p le ,  i f  t h e  c l o s e t  h o m o s e x u a l  w a s  a n  A n g lic a n  

B is h o p  w h o  s u p p o r t e d  e x c lu s io n  o f  h o m o s e x u a ls  f r o m  t h e  p r ie s t h o o d ,  t h e  

r e v e la t io n  o f  h is  o w n  h o m o s e x u a l  a c t s  w o u ld  d ir e c t ly  c o n t r ib u t e  t o  a n  

im p o r t a n t  p o l i t ic a l  d e b a t e  a s  w e l l  a s  r e v e a l in g  a  m a jo r  p ie c e  o f  h y p o c r i s y  in  

t h e  h o ld e r  o f  a  p u b l ic  o f f ic e  t h a t  is  r e la t e d  t o  t h a t  o f f ic e . B u t  s u c h  c le a r  p u b lic  

b e n e f i t  f r o m  l ik e  r e v e la t io n s  o f t e n  s e e m s  s o r e ly  la c k in g .

'Waiver' of privacy by prior publicity?
2 2 .  A  r e la t e d  a r g u m e n t  o f t e n  r a is e d  b y  t h e  m e d ia  in  r e s p o n s e  t o  p r iv a c y  c a s e s  

b r o u g h t  b y  c e le b r i t i e s  is  t h e  c la im  t h a t  t h e  a p p l ic a n t  h a s  s o u g h t  p u b l ic i t y  in  

t h e  p a s t  a n d  t h e r e f o r e  in  s o m e  w a y  h a s  c o n s e n t e d ,  o r  s h o u ld  b e  d e e m e d  to  

h a v e  c o n s e n t e d ,  t o  a  c u r r e n t  r e v e la t io n  t o  w h ic h  h e  o r  s h e  n o w  o b je c t s .  A s  

t h e  PCC h a s  p u t  i t  in  t h e  p a s t :  ‘P r iv a c y  i s  a  r ig h t  w h ic h  c a n  b e  c o m p r o m is e d  

a n d  t h o s e  w h o  t a lk  a b o u t  t h e ir  p r iv a t e  l i v e s  o n  t h e ir  o w n  t e r m s  m u s t  e x p e c t  

t h a t  t h e r e  m a y  b e  o t h e r s  w h o  w i l l  d o  s o ,  w i t h o u t  t h e ir  c o n s e n t ,  in  a  l e s s  th a n  

a g r e e a b le  w a y .'

2 3 .  E n g lis h  j u d g e s  in  b r e a c h  o f  c o n f i d e n c e / p r i v a c y  c a s e s  h a v e  in  t h e  p a s t  s h o w n  

s o m e  r e c e p t iv i t y  t o  t h i s  c la im  a n d  i t  is  c o n s t a n t ly  p u t  f o r w a r d  b y  t h e  m e d ia  

a n d  s e e m in g ly  a c c e p t e d  b y  a t  l e a s t  s o m e  m e m b e r s  o f  t h e  p u b l ic  a s  

j u s t i f ic a t io n  fo r  in t r u s iv e  c o v e r a g e  o f  t h e  p r iv a t e  l iv e s  o f  p u b l ic  f ig u r e s .  A s  to  

t h e  n o t io n  o f  ‘im p l ie d  c o n s e n t ' ,  t h e  c la im  t h a t  p r e v io u s ,  v o lu n t a r y  r e v e la t io n s  

c o n s t i t u t e  s o m e  k in d  o f  g e n e r a l i s e d ,  a l l - p u r p o s e  c o n s e n t  t o  f u t u r e  in v a s io n s

23 Q uoted in D. Tam bini and C. H eyw ard "Regulating the trade in  secrets: po licy  o p tio n s”, 
in T am bini and H eyw ard (ed s) Ruled by Recluses? Privacy, Journalism and the Media a jter  
the Human Rights A ct (London: IPPR, 2 0 0 2 ), at 85.
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o f  p r iv a c y  is  s im p ly  n o t  p la u s ib le :  n o - o n e  c a n  r e a l i s t i c a l ly  s u p p o s e  t h a t  w h e n  

fo r  e x a m p le  a  c e le b r i t y  g iv e s  a n  i n t e r v ie w  t o  a  n e w s p a p e r  a b o u t  p a r t ic u la r  

p r o b le m s  in  a  p a s t  o r  c u r r e n t  m a r r ia g e , s h e  t h e r e b y  g iv e s  c a r te  b la n ch e  t o  t h e  

m e d ia  t o  p u b l i s h  a n y  in f o r m a t io n  r e la t in g  to  h e r  p e r s o n a l  l i f e  w h ic h  t h e y  c a n  

o b t a in  in  fu tu r e .  T h u s  t h e  'c o n s e n t '  t e r m in o lo g y  is  in  r e a l i t y  m e r e ly  a  c lo a k  fo r  

a  p u r e ly  n o r m a t iv e  c o n t e n t io n :  t h a t  s in c e  in  t h e  p a s t  t h e  a p p l ic a n t  h a s  s o u g h t  

p u b l ic i t y  fo r  p e r s o n a l  in f o r m a t io n ,  s h e  s h o u ld  n o t  b e  a llo w e d  t o  c o m p la in  

a b o u t  t h i s  p u b l ic a t io n .

2 4 .  It is  o f t e n  n o t  r e c o g n i s e d  t h a t  t h is  n o t io n  - t h a t  a  p r e v io u s  v o lu n t a r y  

d is c lo s u r e  o f  p r iv a t e  in f o r m a t io n  p r e v e n t s  a n  in d iv id u a l  fr o m  b e in g  a b le  to  

c o m p la in  a b o u t  a n  in v o lu n ta ry  d i s c lo s u r e  - is  in  f a c t  w h o l l y  in c o m p a t ib le  w it h  

t h e  c o r e  p r iv a c y  v a lu e  id e n t i f i e d  a b o v e ,  o f  t h e  in d iv id u a l ' s  r ig h t  to  co n tro l 

o v e r  t h e  r e le a s e  o f  p e r s o n a l  in f o r m a t io n .  A s d i s c u s s e d  a b o v e ,  a ll  o f  u s  

e x e r c i s e  t h i s  r ig h t  t o  s e l e c t iv e  d i s c lo s u r e  in  o u r  s o c ia l  l iv e s :  w e  m a y  t e l l  o n e  

f r ie n d  a n  in t im a t e  s e c r e t  a n d  n o t  a n o t h e r ;  a t  t i m e s  b e  o p e n ,  a t  o t h e r s  m o r e  

r e t ic e n t .  N o  o n e  d e n ie s  o u r  r ig h t  to  d o  t h is .  A  fr ie n d  w h o  is  s h o w n  a  p e r s o n a l  

l e t t e r  o n  o n e  o c c a s io n  d o e s  n o t  a s s u m e  t h a t  h e  h a s  t h e r e b y  a c q u ir e d  t h e  r ig h t  

t o  r e a d , u n in v i t e d ,  a ll  o t h e r  s u c h  le t t e r s .  In  o t h e r  w o r d s ,  t o  s u g g e s t  t h a t  p u b l ic  

f ig u r e s  s h o u ld  b e  t r e a t e d  a s  e s t o p p e d  f r o m  c o m p la in in g  a b o u t  u n w a n t e d  

p u b l ic i t y  b e c a u s e  t h e y  h a d  p r e v io u s ly  s o u g h t  i t  w o u ld  d e n y  t h e m  t h e  v e r y  

co n tro l  o v e r  p e r s o n a l  in f o r m a t io n  t h a t  is  in h e r e n t  in  t h e  n o t io n  o f  p e r s o n a l  

a u t o n o m y ;  p r e v io u s  d i s c lo s u r e s  a m o u n t  n o t  t o  a n  a b a n d o n m e n t  o f  t h e  r ig h t  

t o  p r iv a c y , b u t  a n  exercise  o f  it.

2 5 .  It s h o u ld  b e  c o n c e d e d ,  h o w e v e r ,  th a t , w h i le  t h e  a b o v e  a r g u m e n t  h a s  

c o n s id e r a b le  lo g ic a l  fo r c e , w e  c a n n o t  c o m p le t e ly  d is r e g a r d  a n  in d iv id u a l 's  

o w n  a t t i t u d e  t o  p u b l ic i s in g  t h e ir  p r iv a t e  life , p a r t ic u la r ly  w h e r e  t h e y  h a v e  

d o n e  s o  fo r  g a in . If t h i s  w e r e  s o ,  t h e n  t h e  fe a r  w o u ld  a r is e  t h a t  c e le b r i t i e s  

c o u ld  m a n ip u la t e  t h e  m e d ia  a n d  e n r ic h  t h e m s e l v e s  t h r o u g h  s e l e c t iv e  

d is c lo s u r e  o f  p e r s o n a l  in fo r m a tio n ,^ ^  u s in g  p r iv a c y  r ig h t s  t o  s h u t  d o w n  t h e  

u n w a n t e d  d i s c lo s u r e s  a n d  t h u s  m a in t a in in g  a  fa v o u r a b le  p u b l ic  im a g e . I 

q u e r ie d  a b o v e  w h e t h e r  s u c h  f a ls e  i m p r e s s io n s  r e a l ly  m a t t e r ,  b u t  a c c e p t  t h a t  

in  s o m e  c a s e s  p r io r  s e l f - p u b l ic i t y  m u s t  b e  t a k e n  t o  b e  r e le v a n t ,  in  t h e

24 See T ugendhat and Christie, The L aw  o f  P rivacy an d  the M edia  (Oxford: OUP, 2 0 0 2 ), at 
344.
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following way. A law of privacy cannot p ro tect the right to selective 

disclosure in relation to any and all inform ation relating to a person; only 

inform ation th a t in some way relate to p r i v a t e  life . There may be situations in 

which a claim ant has, voluntarily, thoroughly and repeatedly placed details 

about the same subject m atter which it is now  proposed to publish to such an 

extent th a t it may be inferred th a t the inform ation in question is not any 

longer, to th a t person, truly private or personal.^^ W here the inform ation has 

been sold to a magazine by the celebrity this inference would be stronger: 

there  is a clear difference betw een confiding a private fact to certain people in 

o rder to enhance one's relationship w ith them, and simply selling it. Thus in 

cases w here a celebrity has, quite genuinely commoditised an aspect of their 

personal life, it may be concluded th a t it has lost its private character. 

However such an approach would appear to be apposite only in cases of clear, 

voluntary, and extensive publicity given to ones p r i v a t e  life . This appeared to 

be the approach adopted by Lord Nicholls in C a m p b e ll:

When talking to the media Miss Campbell w ent out of her way to say that, 

unlike m any fashion models, she did no t take drugs. By repeatedly making 

these assertions in public Miss Campbell could no longer have a 

reasonable expectation th a t this aspect of her life should be private. 

Public disclosure that, contrary to her assertions, she did in fact take 

drugs and had a serious drug problem  for which she was being treated  

was no t disclosure of private information.^®

Only a law for the rich?
26. Allied to the self-publicity is the argum ent th a t privacy (and defamation) laws 

only p ro tect the rich. The media and some politicians have m ade much of this 

point, arguing that, because privacy injunctions or o ther rem edies are only 

available to the rich, they are som ehow  suspect and th a t this is in itself a good 

restriction for restricting or abolishing privacy remedies. This is a frankly 

risible argum ent. First of all, the assum ption is no t even true, since CFA (‘no

win no fee') arrangem ents allow people who couldn't otherw ise afford it

25 Note that under the Data Protection Act 1998, the data controller has a defence in 
relation to processing of'sensitive personal data’ if that information has been made 
public as a result of steps deliberately taken by the data subject’ (Sch 3, para 5).
26 C am pbell, at [24],
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access to justice. But in any event, the argum ent is perverse in its own term s. 

By this logic, we would abolish all areas of law for which legal aid is not 

available on the grounds th a t they are only available to the rich. That would 

mean getting rid of an awful lot of our rights, including, for example, the 

entire law of libel. The problem  of inadequate legal aid and high legal costs 

giving the w ealthy disproportionate legal pow er is a general one, and not 

peculiar to this area of law. The answ er to it is obviously no t to abolish whole 

areas of law, bu t ra ther to improve access to justice and find ways of 

obtaining faster and cheaper apologies and corrections, either through the 

courts or a different route, such as an im proved media regulator.

The failure of the press to self-restrain.
2 7 .1 believe th a t the case for p roper regulation of the press by a body to replace 

the discredited PCC is bolstered by the failure of the press to self-restrain 

w hen publishing private information, even in cases in which severe damage 

may be expected from publication. There are a num ber of cases in which 

courts have m ade orders against the media to p ro tect the identity of persons 

seeking rehabilitation in society after serving sentences for crimes th a t have 

attracted  such notoriety  th a t there appeared to be a well-founded fear that, 

w ere their identity and w hereabouts to be revealed, they would be subject to 

harassm ent and possibly vigilante attacks involving serious violence. For 

example, in V e n a b le s  v  N e w s  G ro u p  N e w s p a p e r s / ^  Butler Sloss P granted 

unprecedented injunctions against the whole w orld preventing publication of 

any m aterial which m ight reveal the identity and w hereabouts of Venables 

and Thompson, who m any years previously, as juveniles, had m urdered the 

toddler Jamie Bulger.^® Such was the degree of public hostility to the two 

applicants th a t there  was convincing evidence before the court th a t a failure 

thus to p ro tect their anonym ity could leave the court accused of failing to 

secure their rights to life and freedom  from to rtu re  and inhum an trea tm en t 

under Articles 2 and 3 of the Convention, in addition to their right to privacy 

under Article 8. Nevertheless, new spapers opposing the application for the 

injunction wished to reveal their identities.

27 V en a b les  a n d  a n o th e r  v  N e w s  G roup N e w s p a p e r s  [2001] 1 All ER 908. 
X  [A w o m a n  f o r m e r ly  k n o w n  a s  M a ry  B ell) v S O  [2003] EWHC 1101.
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28. An order was m ade in similar circumstances in X  [A  w o m a n  f o r m e r l y  k n o w n  

a s  M a r y  B e ll]  v  O 'B r ie n f^  ‘to p ro tect the Article 8 rights of the applicant and 

her daughter, who had on five occasions been forced to move home following 

the discovery of their w hereabouts and harassm ent by the press.'^° A similar 

injunction was granted in C a r r  v  N e w s  G ro u p  N e w s p a p e r s f ^  to p ro tect a 

wom an convicted of perverting the course of justice for providing a false alibi 

for her partner who had killed two children in 2002, in a case th a t had 

attracted  massive publicity. In each case, the court was able to hear an 

application before any disclosure was made, b u t w ithout a claim ant 

notification requirem ent, this is by no m eans guaranteed in future cases. 

These cases show  th a t new spapers are quite prepared  to publish inform ation 

even w here there  is clear evidence th a t doing so may lead to a serious risk to 

a person 's physical safety or m ental health.

Section 12 of the Human Rights Act: Parliament's view on the 

developing right to privacy
2 9 .1 have given detailed evidence on this point to the Parliam entary Joint 

Committee and do no t repeat th a t here. The point to highlight is simply tha t 

section 12 and its legislative history gives the lie to the misleading trope, 

obsessively repeated by the media, th a t the judges have introduced a privacy 

law ‘by the back door', and th a t the issue has never been considered by 

Parliament. In fact, as the record shows. Parliam ent was well aw are th a t the 

coming into force of the then Human Rights Bill would be likely to give the 

decisive im petus to the developm ent in the common law of a right to privacy 

against the media; section 12 constitutes Parliam ent's considered a ttem pt to 

address this m atter, in particular by changing the law governing the granting 

of interim  injunctions.

30. The second point to make is that, w hen considering the Human Rights Bill, 

Parliam ent rejected an am endm ent p u t forward by Lord Wakeham, then 

Chair of the Press Complaints Commission, th a t would have had the effect of 

excluding the courts from the definition of 'public authority ' w hen 'the parties

29 [2003] EWHC 1101; [2003] EMLR37.
201. Leigh and R. Masterman, M a k in g  R ig h ts  R ea l (Hart, 2008), 284. 
21 C arr v  N e w s  G roup N e w s p a p e r s  [2005] EWHC 971 (QB).
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to the proceedings before it [did] no t include any public a u t h o r i t y . '^ ^  

simply, this am endm ent would have rendered  the Convention rights non

applicable in private litigation involving newspapers, thus averting the 

perceived th rea t to the media from Article 8. This am endm ent was decisively 

rejected by Parliament,^^ som ething th a t is one of the m ost im portant 

legislative facts lying behind section 12 HRA. In tu rn  this rejection gives rise 

to the following, clear inference: Parliam ent intended the Convention rights, 

including Article 8, to be applicable to some extent in private litigation -  and 

indeed passed section 12 to cater for this fact. It is im portan t to stress this 

point because the im pression is often given -  by politicians, as well as the 

press -  th a t the judges have been off on a frolic of their own in recently 

developing a right to inform ational privacy. This is, m ost emphatically, not 

the case.

32 HL Deb vol 583 col 771 24 November 1997, Amendment no 32.
33 Ibid.

MODI 00062059



For Distribution to CPs

Steps before publication

1. If you are happy for the Inquiry to publish your submission please add and sign the 
following statement of truth to the end of your submission/statement:

Statem ent of Truth

I believe the facts sta ted  in this w itness s ta tem ent are true.

Signed .J_________________ .̂.........................

Date 23 February 2012.

Please be aware that by signing the statement of truth you are confirming that you agree 
that the contents of the submission/statement are true. Please take extra time to ensure 
that you are completely happy with your submission/statement before you sign it.

If you have provided a submission/statement in your private capacity you should state 
your full name in the submission/statement but should provide in a separate document 
personal details (e.g. address, contact address, mobile telephone number and e-mail 
address), which will not be published.

Please remove any personal details such as home address or telephone number before 
forwarding the final signed submission/statement.

If you have provided the submission/statement on behalf of an organisation, please state 
this clearly in the first line of the submission/statement.

2. Your signed submission/statement, in its entirety, should be returned to us by email.

3. Returning your signed submission/statement will confirm that you are content for the 
Inquiry to publish it on its website in the form you have provided. If this is not the case 
and you have any concerns or wish for certain sections to be withheld please make this 
clear in any response.

4. Your signed submission, once received, will initially be provided to those groups who 
have been designated as Core Participants to the Inquiry (a full list is available on our 
website: www.levesoninquirv.org.uk).

5. If the Core Participants do not raise any matters your statement will then be referred to 
in open session and at that point it will be published, along with your name, on the 
Inquiry’s website.

The Inquiry intends to begin publishing submissions/statements on the website shortly 
and would therefore be grateful for your response by return.
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