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Section 1; Introduction

1. In February 2012 w e published an initial proposal for independent, 
voluntary and effective media regulation by a Media Standards 
Authority. The proposal was to establish a body which was voluntary 
but w hose powers and independence were underpinned by statute. 
We invited comments on the initial proposal and w e held a number of 
public m eetings at which the proposal w as presented and debated. 
The proposal has now  been revised and expanded in the light of the 
comments made both in writing and at the meetings. It w ill be 
submitted to the Leveson Inquiry in M odule 4.

2. The initial proposal w as the product of a series of meetings and 
discussions betw een a diverse and independent group of academics, 
journalists, lawyers and others brought together under the auspices of 
the Reuters Institute for the Study of Journalism to discuss issues of 
Future Media Regulation. Participants in the initial discussion are 
listed in the Appendix. The initial proposal was drafted by Hugh  
Tomlinson QC after the discussions. He has also drafted this final 
proposal. As before, the proposal represents the view s of a number of 
those w ho took part in the Round Table. It is not a unanimous or 
collective proposal and all were taking part as individuals rather than 
as representatives of any organisation.

3. It is important to bear in m ind the commercial and technological 
context in which proposals for future regulation of the media are 
being considered. The new s industry is undergoing rapid and 
fundamental change. Any proposal for a new  system of regulation 
must take into account the transition from the old new s m odel 
(oligopolistic, w ith major commercial players having a stranglehold 
on distribution) to a new  world where distribution is "free'' and the 
issues revolve more around problems of dominance of major 
international players operating in an environment w ithout agreed 
rules or ethical principles. The recent crisis in the financial sector has 
demonstrated the risk of allowing private bodies to pursue their own  
interests w ithout regard to the wider public interest. What is needed  
are clear rules of engagement, particularly in relation to major 
commercial players, but also for small and individual players, to set 
out for the public the basic principles governing the practice of news 
journalism in the public interest. There is a lack of established 
international m odels and whatever 'rule book' is drawn up in this 
country is likely to be highly influential elsewhere.

Section 2: Outline of the Proposal

4. Our proposal is for a system of m edia regulation which is robust and 
effective whilst, at the same time, protecting the independence and 
freedom of expression of the media. The intention is to provide a 
balance between the expression rights of journalists and publishers 
and the rights of individuals to privacy and reputation w hilst giving 
proper effect to the rights of the public to accurate information on 
matters of public concern. These principles are fundamental and 
guide the detailed specific proposals which are set out below.
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5. The proposed system has tw o objectives:
• To promote and protect the right of the media to publish  

information on public interest matters and the right of fhe 
public fo receive if by promofing and profecfing public inferesf 
journalism in all ifs forms and by profecfing and encouraging 
high sfandards of efhical and responsible journalism.

• To profecf fhe privacy and repufafional righfs of individuals 
and fhe righf of fhe public fo receive accurafe information by  
providing a mechanism for fhe swiff and cosf effecfive 
resolution of dispufes involving fhe media, fhus providing  
greafly enhanced righfs of access fo justice for bofh fhe general 
public and fhe media w hilsf reducing fhe unaccepfably high  
cosfs fo bofh claimanfs and defendanfs of defamation or 
privacy relafed lifigafion.

6. Af fhe cenfre of fhe sysfem  w ould be a new  Media Sfandards 
Aufhorify ("MSA") which w ould have a number of key elemenfs:

• The MSA w ould be esfablished, by enabling legislation, as 
entirely independenf of bofh governmenf and fhe media -  
alfhough ifs governing council w ould include a minorify of 
former edifors and some working journalisfs;

• The enabling legislation which esfablished fhe MSA w ould  
confain a guaranfee fhaf fhe aufhorify w ould ifself be 
independenf as w ell as, for fhe firsf time, guaranfees of media 
freedom and independence.

• Media participation in fhe MSA w ould be volunfary buf fhere 
w ould be subsfanfial incentives for fhose w ho become 
parficipanfs; fhe m osf imporfanf of fhese w ould be an 
adjudication scheme for complainfs which anyone wishing fo 
bring legal proceedings againsf a parficipanf w ould have fo use 
before going fo Courf. In addition fhere w ould be enhanced 
defences in any legal proceedings pursued affer fhe MSA 
sysfem had been used and addifional remedies and righfs 
againsf non-parficipanfs including a sfafufory righf of reply 
and correction.

• Alfhough esfablished by enabling legislation fhe MSA w ould  
nof have fhe power fo im pose sfafufory sanctions on fhe media. 
Sancfions w ould be im posed under fhe ferms of a 5 year 
"rolling confracf" which parficipanfs w ould be required fo 
enfer info w ifh fhe MSA.

• The MSA w ould regulafe fhe parficipanfs - if w ould draw up a 
Code of Media Efhics and Responsibilify ("fhe MSA Code") and 
w ould receive regular reporfs and carry ouf audifs fo ensure 
fhaf parficipanfs were complying. The MSA Code w ould be 
designed fo provide a sef of clear principles for efhical 
journalism and media practices, w ifh specific examples and 
clear guidance adapfed fo fhe developing needs of fhe modern 
media.

• The MSA w ould have invesfigafory powers (deriving from fhe 
confracf of parficipafion). Parficipanfs w ho were found fo have 
breached fhe MSA Code w ould be subjecf fo directions and 
sancfions, including increased subscripfions where fhere were
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repeat breaches of the Code and, in the m ost serious cases, 
fines.

• The MSA Code w ould require prior notification in ordinary 
circumstances where the media w as intending to infringe 
Article 8 rights. When approached by a member of the public, 
the MSA w ould be able to issue "desist notices" on an advisory 
basis to both to participants and to other publishers where 
journalists or "paparazzi" photographers were harassing an 
individual or threatening to infringe their Article 8 rights.

• The MSA w ould provide pre-publication advice and assistance 
-  both to participants and to complainants. If a complaint was 
made about a threatened publication which it w as claimed 
w ould constitute an invasion of privacy, the MSA w ould  
require a participant to state whether it w as going to rely on a 
public interest defence and to demonstrate that it had used  
proper procedures to assess public interest. If there was 
publication and no such defence w as in fact relied on, the 
participant could be sanctioned by the MSA.

• The MSA w ould mediate and determine disputes betw een the 
public and participants and w ould have the power to order the 
publication of fair and accurate summaries of its rulings and 
corrections. In appropriate cases it could also order the 
paym ent of compensation. The MSA w ould also publish  
recommendations in order to encourage continued adherence 
to the MSA Code.

• The MSA w ould be a public body and its actions in relation to 
complainants and participants w ould be subject to judicial 
review by the H igh Court (although, as a specialist regulator, it 
w ould be given a w ide "margin of appreciation").

• The m edium  term aim could be for the MSA to form part of a 
comprehensive system  for regulation of all types of media - a 
"second tier" in betw een the "first tier" of strict regulation of 
those w ho use public resources (along the lines of the present 
Ofcom system) and a "third tier" subject only to "regulation" by 
the criminal law s against offensive speech, incitement of 
violence and so on. A worked-through version of such a 
scheme can be found in Lara Fielden's recent publication 
R e g u la tin g  fo r  T r u s t  in  Journa lism : S ta n d a rd s R eg u la tio n  in  the age 
o f  b lended m edia  (Reuters Institute, 2011).

7. In the remainder of this paper w e set out the details of the proposal, 
under the following headings:

(1) Independence, Appointm ent and Functions
(2) The MSA Code and its Enforcement
(3) Promoting Ethical and Responsible Conduct
(4) Voluntary Nature of Participation
(5) Incentives to Participate
(6) Conclusion
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Section 3: Independence, Appointment and Functions

Independence and Appointment
8. It is obviously fundamental that a body which regulates the media 

should be w holly independent of governmenf and politicians. 
Governmenf and polificians should play no role in fhe appoinfmenf of 
ifs members, fhe esfablishmenf of fhe rules of ifs operafion and fhe 
preparation of a code. However, if is also imporfant fhaf a regulator 
should be independenf of fhe media w hen dealing w ifh disputes 
befw een complainanfs and fhe media or faking regulafory acfions. 
Working edifors should nof be involved in regulafing fheir 
compefifors. Freedom of expression is besf protected nof by media 
"self-regulafioto' -  which leaves ouf of accounf fhe inferesfs of fhe 
public -  buf by "independenf regulation" underpinned by sfafufe.

9. Neverfheless, fhose responsible for media regulation should have 
practical experience of operafion of fhe media - should undersfand fhe 
demands and pressures placed on working journalisfs and fhe 
practical obsfacles which fhey face. The governing body of a regulafor 
should, fherefore, have a subsfanfial minorify of former edifors and of 
journalisfs and ofhers w ifh experience of all forms of media 
publication, including digifal news. Working edifors and journalisfs 
w ould be involved in fhe formulation of fhe MSA Code.

10. The independence of fhe MSA w ould be esfablished and recognised  
by sfafufe. The sfafufe w ould be "enabling" - setting up fhe body, 
setting ouf fhe process for fhe appoinfmenf of ifs governing council 
and "Code Committee" and for fhe drawing up of fhe Code. In 
addition, fhe sfafufe w ould provide for "incentives" for parficipafion - 
fhe advanfages which w ould accrue fo parficipanfs and fhe 
disadvanfages for non-parficipanfs. A sfafufe is essential for fhese 
limited purposes.

11. The legislation which esfablished fhe MSA could, for example, confain 
a provision along fhe following lines:

M edia Standards A uthority
(1) There shall be a body corporate fo be known as 

fhe Media Sfandards Aufhorify (in fhis Acf 
referred fo as "fhe Aufhorify").

(2) The Aufhorify shall be fhe regulafor for fhe 
publishers of newspapers, magazines, periodicals, 
websites or ofher media supplying information fo 
fhe public or a section of fhe public (referred fo in 
fhis Acf as "News Publishers") which agree fo 
parficipafe in fhe regulafory sysfem  which if 
esfablishes. N ew s Publishers w ho agree fo be 
regulated by fhe Aufhorify are referred fo as 
"Parficipanfs" in fhis Acf.

(3) Any N ew s Publisher w ho publishes in England 
and Wales shall be enfifled fo become a 
Parficipanf, subjecf fo fhe rules of fhe Aufhorify,
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whether or not the N ew s Publisher has a place of 
business in England and Wales.

(4) The principal objects of fhe Aufhorify shall be 
fo—

(a) ensure fhe profecfion of fhe freedom of 
expression of fhe media,

(b) profecf fhe public inferesf by ensuring 
efhical, accurafe and frufhful reporting by  
fhe media,

(c) mainfain cerfain minimum efhical and 
professional sfandards among fhe media,

(d) ensure fhaf fhe privacy, dignify and 
repufafion of individuals are properly and 
appropriafely profecfed;

(5) The Aufhorify shall be independenf of 
Governmenf and of N ew s Publishers in fhe 
performance of ifs functions.

12. The members of fhe MSA could be appoinfed by an independenf 
body (for example fhe Judicial Appoinfm enfs Commission) in 
accordance w ifh fhe Code of Practice published by fhe Commissioner 
for Public Appoinfmenfs. The legislafion should sef ouf fhe dufies 
and responsibilities of fhe members in general ferms and in 
accordance w ifh fhe Nolan principles. Membership should be for a 
sef ferm of no more fhan 3 years.

13. If is envisaged fhaf fhe enabling legislafion -  a "Media Freedom and 
Sfandards Acf" -  w ould confain some general provisions designed fo 
clarify and, where appropriafe, enhance fhe righfs of fhe media. In 
particular, fhe legislafion could confain a guaranfee of media freedom  
in fhe following ferms:

Guarantee of media freedom
(1) The Secrefary of Sfafe for Culfure, Olympics, Media and 

Sporf and ofher Minisfers of fhe Crown and all wifh  
responsibility for matters relating to the m edia must 
uphold the freedom of fhe press and ifs independence 
from fhe executive.

(2) The Secrefary of Sfafe for Culfure, Olympics, Media and 
Sporf m usf have regard fo—

(a) fhe imporfance of fhe freedom and infegrify of 
fhe media;

(b) fhe righf of fhe media and fhe public fo receive 
and imparf information wifhout inferference by  
public aufhorifies;

(c) fhe need fo defend fhe independence of fhe 
media.

(3) Inferference w ifh fhe acfivifies of fhe media shall be 
lawful only insofar as if is for a legifimafe purpose and 
is necessary in a democratic sociefy, having full regard 
fo fhe imporfance of media freedom in a democracy;
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Functions
14. The precise details of the rules of the MSA w ould be a matter of the 

terms of its contract w ith participants but the MSA's general functions 
could be outlined in the enabling legislation in terms such as the 
following:

F u n c t i o n s  of  t h e  A u tho ri ty

(1) The Authority shall:
(a) establish a Code Committee to prepare, 

after due consultation w ith the media and 
the public, a Code of Practice (referred to 
in this Act as "the Code"), the Code 
Committee shall contain a minority of 
working editors and journalists;

(b) establish a system for regulation of the 
media including mechanisms for dealing 
w ith pre-publication advice and assistance 
including desist notices and also post
publication claims and complaints by  
members of the public against N ew s  
Publishers by mediation, and adjudication;

(c) set out the rules of participation for N ew s  
Publishers which may include matters 
such as eligibility, rules of conduct, the 
paym ent of participation fees and a 
requirement that Participants are subject to 
the Authority's dispute resolution system  
to be contained in a contract of 
participation which Participants w ould be 
required to enter into w ith the Authority;

(d) establish "Dispute Resolution" tribunals;
(e) appoint suitably qualified persons to act as 

mediators, and adjudicators in accordance 
w ith the procedures set out in this Act.

(2) It shall be the duty of the Authority to exercise 
the powers and perform the duties conferred on it 
by this Act in the manner that it considers best 
calculated to secure and maintain the freedom of 
the media, ethical and responsible standards of 
journalism and the promotion of public access to 
information which is accurate and not m isleading  
or distorted.

(3) Nothing in this Act shall confer any power on the 
Authority to compel any N ew s Publisher to 
participate in its regulatory system or to give any 
directions to any N ew s Publisher which does not 
agree to participate in the Authority.

15. The contract of participation w ould be drawn up by the MSA after 
public consultation. Participants w ould be required to sign a 5 year 
"rolling contract" and w ould not be permitted to withdraw from the 
MSA until the end of the contract term. The contract w ould set out the
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powers of the MSA and the duties of participants. Participants w ould  
be required to give the MSA investigative powers, including powers 
to call for docum ents and to require the attendance of em ployees of 
participants to give evidence. The contract w ould be specifically 
enforceabe -  in other words, if a participant refused to comply w ith its 
terms, the MSA w ould be able to obtain a court order (an injunction or 
specific performance) to require compliance. If necessary, this could 
be spelled out in the enabling legislation.

Dispute Resolution

Introduction
16. The central functions of the MSA are the drawing up of the MSA 

Code and the enforcement and promotion of standards of ethical and 
responsible journalism. It is, however, essential that these functions 
are supported by the dispute resolution mechanisms. The MSA must 
provide quick and cost effective resolution of disputes concerning 
compliance w ith the MSA Code. It can also provide dispute 
resolution mechanisms which provide a credible alternative to 
litigation.

17. The MSA w ould seek to resolve all complaints and disputes without 
recourse to the Courts through using appropriate m ethods of dispute 
resolution, depending on the nature and scale of the complaint. The 
MSA system  for dealing w ith complaints and claims w ould have the 
following elements:

• a "mediation" process (modelled on the present approach of the 
PCC) for alleged breaches of the Code;

• an "adjudication" process (m odelled on the statutory 
adjudication scheme which applies to construction contracts) -  
to which all legal claims against participants would, initially, 
be subject;

• a Dispute Resolution Tribunal for resolving code violation  
complaints against participants where m ediation is 
unsuccessful and for resolving legal claims against participants 
(when both parties agree to use this mechanism).

18. The "adjudication'' process is central to this proposal. It is designed  
to provide compulsory "alternative dispute" resolution in all claims 
against new s publishers w ho participate in the MSA, bringing them  
very substantial financial benefits and hence a strong incentive to 
participate. The proposed adjudication system is outlined in more 
detail below  (see paragraphs 78 to 82).

19. The proposed dispute resolution system is set out below  in 
diagrammatic form:
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MSA D ispute Resolution D iagram 

Complaint of a Legal Wrong
(Libel, privacy, confidence.

Dispute Resolution Tribunal Court Proceedings

Individual Complaint of a Breach of MSA Code

Mediation

_____________ I_____________
If the complainant is not 
satisfied with the result

Dispute Resolution Tribunal

High Court Judicial Review 
(if wrong in law)

MSA Complaint of Breach of MSA Code

Investigation and Determination by MSA
____________ _̂___________

If the Participant wishes 
to challenge the determination

Dispute Resolution Tribunal

High Court Judicial Review  
(if wrong in law)
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M e d i a t i o n

20. In  r e la t io n  to  th e  " m e d ia t io n '' p ro c e ss , a  p e r s o n  w h o  c la im e d  th a t  a 
p a r t ic ip a n t  h a d  a c te d  u n la w fu lly  o r  th a t  th e  M S A  C o d e  h a d  b e e n  
b re a c h e d  c o u ld  m a k e  a  c o m p la in t  to  th e  M S A  w h e th e r  o r  n o t  s / h e  
w a s  a  " v ic tim "  o f fh e  b re a c h  (a lfh o u g h  o n ly  v ic tim s  w o u ld  b e  e n fif le d  
fo  c la im  c o m p e n sa tio n ) . A n  in d iv id u a l  c o m p la in !  w o u ld ,  in  fh e  firsf 
in s fan ce , b e  re fe r re d  fo  fh e  m e d ia t io n  p ro c e ss . T h is  p ro c e s s  w o u ld  n o f 
n o rm a lly  in v o lv e  la w y e rs  o r  h e a r in g s . T h e  m e d ia t io n  p ro c e s s  w o u ld  
b e  d e s ig n e d  fo  a c h ie v e  a  re s o lu t io n  a g re e d  b y  fh e  c o m p la in a n f  a n d  
fh e  p a rf ic ip a n f . R e s o lu tio n  o f a  c o m p la in !  c o u ld  in c lu d e  fhe  
p u b lic a tio n  o f a  c o rre c tio n  o r  a g re e d  a p o lo g y  a n d , in  a p p ro p r ia fe  
cases, fh e  p a y m e n f  o f c o m p e n sa f io n .

21. If a  c o m p la in !  o f a  v io la tio n  o f fh e  M S A  C o d e  c o u ld  n o f  b e  re s o lv e d  
w ifh in  a  s h o rf  se f tim e -f ra m e  fh e  c o m p la in a n f  w o u ld  h a v e  fh e  o p tio n  
o f re fe r r in g  if fo  fh e  m o re  fo rm a l M S A  d is p u fe  re s o lu t io n  p ro c e s s  
e ifh e r  b y  a d ju d ic a t io n  (w h ic h  w o u ld  n o f  b e  f in a l a n d  b in d in g )  o r  b y  
u s e  o f fh e  D isp u fe  R e s o lu tio n  T r ib u n a l w h ic h  w o u ld  le a d  fo  a 
d e fe rm in a f io n  o f fh e  c o m p la in !  w h ic h  w o u ld  (sub jecf fo  fh e  p o ss ib ilify  
o f Ju d ic ia l R e v ie w  in  fh e  H ig h  C o u rf)  b e  f in a l a n d  b in d in g . A  c la im  
fo r  b re a c h  o f fh e  M S A  C o d e  c o u ld  n o f, o f c o u rse , b e  fh e  su b jec f o f 
C o u rf  p ro c e e d in g s : c o m p la in a n fs  w o u ld  n o f h a v e  r ig h fs  u n d e r  fhe  
M S A  C o d e  w h ic h  w e re  e n fo rc e a b le  a g a in s f  p a r f ic ip a n fs  in  fh e  co u rfs .

A d j u d i c a t i o n

22. A  c la im  o f u n la w fu l  c o n d u c f  w h ic h  c o u ld  n o f  b e  r e s o lv e d  b y  
m e d ia t io n  c o u ld  b e  re fe r re d  fo  a  fas! fra c k  s fa fu fo ry  a d ju d ic a t io n  
p ro c e ss . If a  c la im a n f b r o u g h f  C o u rf  p ro c e e d in g s  w ifh o u f  f irs ! u s in g  
th e  a d ju d ic a t io n  s y s te m  th e n  a  p a r t ic ip a n t  w o u ld  b e  e n t i t le d  to  a n  
a u to m a tic  " s ta y "  o f th o s e  p ro c e e d in g s . T h e  a d ju d ic a t io n  sy s te m  
w o u ld  b e  c e n tra l to  th e  in c e n tiv e s  p ro v id e d  fo r  M S A  p a r tic ip a tio n . It 
w o u ld  p ro v id e  s w if t a n d  e ffec tiv e  r e s o lu t io n  o f le g a l d is p u te s  fo r 
p a r t ic ip a n ts  u s u a lly  w ith in  28 to  42 d a y s  f ro m  th e  a p p o in tm e n t  o f a n  
a d ju d ic a to r . I t  is  c o n s id e re d  in  m o re  d e ta il  b e lo w  in  th e  se c tio n  o n  
" In c e n tiv e s  to  P a r tic ip a te " .

D i s p u t e  R e s o l u t i o n  T r i b u n a l s

23. T h e  M S A  w o u ld  e s ta b l is h  " D is p u te  R e s o lu tio n  T r ib u n a ls "  -  
c o m p ris in g  a  le g a lly  q u a lif ie d  c h a ir  a n d  tw o  m e m b e rs  o f th e  M SA  
C o u n c il ( in c lu d in g  o n e  " la y  m e m b e r" ) .

24. A  c o m p la in a n t w h o  w is h e d  to  m a k e  a  c o m p la in t  o f v io la tio n  o f th e  
M S A  C o d e  a n d  w h o  w a s  n o t  s a tis f ie d  w ith  th e  re s u l t  o f m e d ia tio n  
c o u ld  re fe r  th e  c o m p la in t  to  a  D is p u te  R e s o lu tio n  T r ib u n a l w h ic h  
w o u ld  m a k e  a  f in a l d e te rm in a t io n  (su b jec t to  ju d ic ia l re v ie w ) as  to  
w h e th e r  th e re  h a d  b e e n  a  v io la tio n . T h e  T r ib u n a l w o u ld ,  in  e a c h  case, 
d e c id e  w h e th e r  o r  n o t  to  h a v e  a  h e a r in g . T h e  T r ib u n a ls  w o u ld  a lso  
d e a l w ith  c o m p la in ts  a b o u t  M S A  C o d e  v io la tio n s  in i t ia te d  b y  th e  
M S A  itse lf

25. In  b o th  cases, th e  D is p u te  R e so lu tio n  T r ib u n a l 's  d e c is io n  w o u ld  b e  
fin a l, su b je c t o n ly  to  re v ie w  b y  th e  H ig h  C o u rt. T h e  D is p u te  
R e s o lu tio n  T r ib u n a l c o u ld  a w a rd  c o m p e n s a tio n  in  re s p e c t  o f b re a c h e s

10
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of th e  C o d e , o rd e r  th e  p u b lic a tio n  o f a  fa ir  a n d  a c c u ra te  s u m m a ry  o r  a 
c o rre c tio n  a n d  g iv e  d ire c tio n s  as  to  th e  fu tu re  a c tio n s  o f th e  
p a r tic ip a n ts .

Section 4: The MSA Code

Drawing up the MSA Code
26. T h e  c e n tra l fu n c tio n  o f th e  M S A  w o u ld  b e  to  d r a w  u p  a n d  a d m in is te r  

th e  M S A  C o d e . A  b ro a d ly  r e p re s e n ta tiv e  " C o d e  C o m m itte e "  c o u ld  b e  
e s ta b l is h e d  b y  th e  M S A  -  th is  c o m m itte e  (as o p p o s e d  to  th e  M S A  
itse lf) w o u ld  in c lu d e  w o rk in g  e d ito rs , a s  w e ll a s  jo u rn a l is ts  a n d  
in d e p e n d e n t  f ig u re s . T h e  M S A  C o d e  w o u ld  th e n  b e  d r a w n  u p  a fte r  
th e  w id e s t  c o n s u lta tio n  w ith  th e  m e d ia  a n d  o th e r  in te re s te d  p a r tie s .

27. T h e  M S A  C o d e  w o u ld  d r a w  o n  th e  p re s e n t  E d ito rs ' C o d e  (a n d  o n  
o th e rs  u s e d  b y  b ro a d c a s te r s  a n d  n e w s p a p e rs )  -  a n d  c o u ld  a lso  se t o u t  
th e  p r in c ip le s  w h ic h  c o n s ti tu te  b e s t  p ra c tic e  in  th e  in d u s tr y  a n d  
u n d e r p in  re s p o n s ib le  a n d  e th ic a l jo u rn a lis m . T h ese  p r in c ip le s  c o u ld  
b e  s u p p le m e n te d  b y  e x a m p le s  o f w h a t  h a p p e n s  in  spec ific  cases  (as is 
d o n e  in  m a n y  "C o d es  o f P ractice"). T h e  in te n t io n  w o u ld  b e  to  p ro v id e  
c le a r  p ra c tic a l g u id a n c e  to  jo u rn a l is ts  a n d  e d ito rs .

Public Interest
28. T h e  "p u b lic  in te re s t"  s e c tio n  o f th e  M S A  C o d e  w o u ld  b e  o f p a r t ic u la r  

im p o r ta n c e . T h e  p re c ise  te rm s  o f th is  w o u ld  b e  a  m a tte r  fo r  th e  C o d e  
C o m m itte e  b u t  so m e  g e n e ra l g u id a n c e  w o u ld  b e  g iv e n  b y  th e  
e n a b lin g  le g is la tio n . T h is  c o u ld , fo r  e x a m p le , in c lu d e  a  p ro v is io n  
a lo n g  th e  fo llo w in g  lines:

P u b l i c  I n t e r e s t  D e f e n c e

(1) In  all c iv il p ro c e e d in g s  a g a in s t  th e  m e d ia  (sav e  fo r 
p ro c e e d in g s  fo r  d e fa m a tio n )  it  sh a ll b e  a  d e fe n c e  
fo r  th e  m e d ia  to  s h o w  th a t  th e  a c tio n s  o r  o m iss io n s  
in  is su e  w e re  in  th e  p u b lic  in te re s t.

(2) In  o rd e r  to  b e  in  th e  p u b lic  in te re s t  th e  a c tio n  o r 
o m is s io n  m u s t  b e  w a r r a n te d  b y  a n d  p ro p o r t io n a te  
to  th e  p u b lic  in te re s t  s e rv e d  a n d  m u s t  h a v e  b e e n  
a u th o r is e d  o r  a p p r o v e d  b y  th e  m e d ia  in  a c c o rd a n c e  
w ith  a p p ro p r ia te  in te rn a l  p ro c e d u re s .

(3) F o r th e  p u rp o s e s  o f th is  se c tio n  th e  p u b lic  in te re s t 
in c lu d e s  b u t  is  n o t  l im ite d  to:

(a) re v e a lin g  th a t  a  c r im in a l o ffence  h a s  b e e n  
c o m m itte d  is b e in g  c o m m itte d  o r  is  lik e ly  
to  b e  c o m m itte d ;

(b) re v e a lin g  th a t  a  p e r s o n  h a s  fa iled , is  fa ilin g  
o r  is lik e ly  to  fa il to  c o m p ly  w ith  a n y  le g a l 
o r  re g u la to ry  o b lig a tio n  to  w h ic h  h e  is 
sub jec t;

(c) re v e a lin g  a  p o te n tia l  m isc a rr ia g e  o f ju s tic e  
o r  s e r io u s ly  a n ti-so c ia l b e h a v io u r ;

(d) p ro te c tin g  p u b lic  h e a l th  o r  sa fe ty ;
(e) re v e a lin g  th a t  th e  e n v iro n m e n t h a s  b e e n  o r  

is  lik e ly  to  b e  d a m a g e d ;
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(4)

(5)

(f) e x p o s in g  m is le a d in g  p u b lic  c la im s  m a d e  
b y  in d iv id u a ls  o r  o rg a n is a tio n s ;

(g) d isc lo s in g  re c k le ssn e ss , in c o m p e te n c e  o r  
n e g lig e n c e  th a t  a ffec ts  th e  p u b lic ;

(h) ra is in g  o r  c o n tr ib u tin g  to  a n  im p o r ta n t  
m a tte r  o f p u b lic  d eb afe .

(i) d is c lo s in g  fh a f  a n y fh in g  fa llin g  w ifh in  a n y  
o n e  o f fh e  a b o v e  is  b e in g , o r  is  lik e ly  fo  b e , 
d e lib e ra fe ly  co n ce a led .

In  p ro c e e d in g s  fo r  d e fa m a tio n  fh e  p u b lic  in fe re sf 
d e fe n c e  is fh a f  c o n fa in e d  in  sec fio n  4 o f fh e  
D e fa m a tio n  A cf 2013.
A n y  C o d e  g o v e rn in g  fh e  c o n d u c f  o f fh e  m e d ia  sh a ll 
c o n fa in  p u b lic  in fe re s f  p ro v is io n s  w h ic h  in c lu d e  
fh e  m a tte r s  lis fe d  in  su b -se c fio n s  (2) a n d  (3).

29. T h is  p ro v is io n  w o u ld  p ro v id e  a  g e n e ra l p u b lic  in fe re s f  d e fe n c e  in  a n y  
civ il p ro c e e d in g s  fo  fh e  m e d ia  b u f  w o u ld  m a k e  fh e  d e fe n c e  
c o n d itio n a l o n  fh e  a c tio n s  o r  o m iss io n s  h a v in g  b e e n  a u fh o r is e d  u n d e r  
" a p p ro p r ia fe  in fe rn a l p ro c e d u re s " .  T h is  fo rm u la f io n  w o u ld  a llo w  a 
c o u rf  fo  c o n s id e r , in  e a c h  case, w h e fh e r  fh e  p ro c e d u re s  w e re  
a p p ro p r ia fe  a n d  w o u ld  n o f la y  d o w n  a n y  fix ed , in flex ib le , ru le s . If 
c o u ld , h o w e v e r , a lso  b e  p r o v id e d  fh a f  c o m p lia n c e  w ifh  fh e  M S A  C o d e  
w o u ld  co n sfifu fe  " a p p ro p r ia fe  in fe rn a l p ro c e d u re s "  fo r  fh e  p u rp o s e s  
o f fh is  p ro v is io n , fh u s  g iv in g  a d d i t io n a l  p ro fe c f io n  fo  M SA  
p a r t i  c ip an fs.

30. T h e  "P u b lic  In feresf"  sec fio n  o f fh e  M S A  C o d e  w o u ld  a lso  d e a l w ifh  
p ro c e s s  as  w e ll a s  confen f: fh e  p ro c e s se s  b y  w h ic h  e d i to r ia l  a p p ro v a l  
is  o b fa in e d  fo r  p o fe n f ia lly  in f ru s iv e  in v e s t ig a t io n  a n d  fh e  p ro c e s se s  
w h e re b y  p r io r  n o tif ic a tio n  is g iv e n  fo  fh e  su b jec f o f p o fe n fia lly  
in f ru s iv e  p u b lic a tio n s . P r io r  n o tif ic a tio n  s h o u ld  b e  fh e  n o rm  - sa v e  in  
cases  w h e re  a  c o u n te rv a il in g  p u b lic  in fe re s f  c o u ld  b e  c lea rly  
e s fa b lish e d  (w h e re , fo r  e x a m p le , n o tif ic a tio n  m ig h f  in v o lv e  " tip p in g  
off" a  w ro n g d o e r ) .  A  p a r f ic ip a n f  w h ic h  s o u g h f  fo  re ly  o n  fh e  " p u b lic  
in fe re s f"  p ro v is io n s  o f fh e  M S A  C o d e  w o u ld  a lso  b e  re q u ir e d  fo 
d e m o n s fra fe  fh a f  a p p ro p r ia fe  p ro c e s s e s  h a d  b e e n  u s e d  fo r  fhe  
a s se s sm e n f  o f w h e fh e r  o r  n o f  fh e  p u b lic  in fe re s f  w a s  e n g a g e d  in  a 
p a r t ic u la r  case , in c lu d in g  fh e  u s e  o f fh e  M S A 's  o w n  p re -p u b lic a f io n  
a d v ic e  a n d  a ss is fa n c e  se rv ic e  (see p a r a g r a p h s  49 fo  51 b e lo w ).

Procedural Provisions
31. T h e  M S A  C o d e  w o u ld  a lso  c o n fa in  a  "p ro c e d u ra l"  sec fio n  w h ic h  

w o u ld  d e a l w ifh  m a ffe rs  s u c h  a s  fh e  fo llo w in g :
• T h e  s y s te m s  w h ic h  p a rf ic ip a n fs  s h o u ld  h a v e  in  p la c e  fo r 

e n s u r in g  c o m p lia n c e  w ifh  fh e  C o d e  a n d  fo r in v e s f ig a f in g  a n d  
d e a l in g  w ifh  b re a c h e s  o r  a l le g e d  b re a c h e s . T h is  w o u ld  in c lu d e  
fh e  a p p o in fm e n f  o f a  " re s p o n s ib le  e d ifo r"  a n d  fhe  
e s fa b lish m e n f  o f r ig o ro u s  in fe rn a l p ro c e d u re s  g o v e rn in g  
m a ffe rs  s u c h  as  o b fa in in g  a p p ro v a l  fo r  in f ru s iv e  in v e sf ig a f io n s  
o r  fh e  p a y m e n f  o f c a sh  fo  p r iv a te  in v e s f ig a fo rs  o r  so u rces .
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• T h e  d e s ig n a t io n  a n d  re s p o n s ib il i t ie s  o f a  " re s p o n s ib le  
in d iv id u a l"  to  d e a l w i th  c o m p la in ts  f ro m  m e m b e rs  o f fhe  
p u b lic  a n d  w h o  w o u ld  lia ise  w ifh  fh e  M S A  a b o u f  spec ific  
is s u e s  w h ic h  a ro se . T h is  c o u ld  b e  a  r e a d e rs ' e d ifo r , o r  s o m e o n e  
e lse  g iv e n  a  h ig h  d e g re e  o f in d e p e n d e n c e .

• T h e  " a u d if "  p ro c e s s  -  if is a n f ic ip a fe d  fh a f a ffe r fh e  firs f  fw o  o r  
fh re e  y e a rs  o f o p e ra f io n  o f fh e  M SA , p a rf ic ip a n fs  s h o u ld  b e  
ab le  fo  d o  fh is  fh e m se lv e s  f h ro u g h  fh e ir  in fe rn a l C o d e  
c o m p lia n c e  m e c h a n is m s  w ifh  o c c a s io n a l "v is ifs "  b y  fh e  M S A  fo 
check . In  g e n e ra l, fh e  M S A  w ill o n ly  a u d if  p a r f ic ip a n fs  o n  a n  
e x c e p tio n a l b a s is , in  fh e  lig h f  o f c o n c e rn s  a b o u f  fh e ir  
c o m p lia n c e  w ifh  fh e  M S A  C o d e .

• T h e  w a y  in  w h ic h  c o m p la in fs  a re  d e a lf  w ifh  b y  fh e  m e d ia  a n d  
b y  fh e  M S A  (w ifh  a p p ro p r ia fe  f ig h f tim e  scales).

• T h e  re m e d ie s  w h ic h  c o u ld  b e  g ra n fe d  b y  fh e  M S A  -  fh ese  
w o u ld  in c lu d e  n o n -m o n e fa ry  re m e d ie s  fo r  b re a c h e s  o f fh e  
M S A  C o d e  (o rd e rs  fo r  fh e  p u b lic a tio n  o f s u m m a r ie s  o f ru lin g s  
o r  co rre c tio n s) , a d v is o ry  n o tic e s  -  a n d , in  v e ry  s e r io u s  cases, 
fines. T h e  la sf w o u ld  b e  a  r e m e d y  o f la sf  re so rf.

Enforceability of the Code
32. T h e  p ro c e d u re  fo r  fh e  d ra w in g  u p  o f fh e  M S A  C o d e  w o u ld  b e  sef o u f  

in  fh e  e n a b lin g  le g is la t io n  a n d  ifs d r a w in g  u p  a n d  e n fo rc e m e n f  w o u ld  
b e  a  c e n fra l fu n c tio n  o f fh e  M SA . H o w e v e r , fh e  d e fa ils  o f fh e  M SA  
C o d e  w o u ld  n o f  b e  p re s c r ib e d  b y  sfa fu fe  a n d  fh e  co d e  ifse lf w o u ld  n o f 
b e  d ire c f ly  e n fo rc e a b le  b y  sfafu fe . P a rf ic ip a f io n  in  fh e  M S A  w o u ld , 
fo r  fh e  re a s o n s  sef o u f  in  S ecfion  8 o f fh is  P ro p o sa l, b e  v o lu n fa ry . 
P a rf ic ip a n fs  w o u ld ,  b y  jo in in g  fh e  M SA , a g re e  fo  a b id e  b y  fh e  fe rm s  o f 
fh e  M S A  C o d e  w h ic h  w o u ld  b e  e n fo rc e d  b y  fh e  M S A  u n d e r  fh e  fe rm s  
o f fh e  co n frac f o f p a rf ic ip a fio n .

Dealing with alleged breaches of the MSA Code
33. T h e  M S A  w o u ld  p ro v id e  a  p ro c e s s  fo  d e a l w ifh  a l le g e d  b re a c h e s  o f 

fh e  M S A  C o d e . T h ese  c o u ld  e ifh e r  b e  " in d iv id u a l  c o m p la in fs "  
(w h e fh e r  o r  n o f  m a d e  b y  a n  in d iv id u a l  w h o  c la im s  fo  b e  a  " v ic tim "  o f 
fh e  b re a c h )  o r  in v e s t ig a t io n s  in s f ig a fe d  b y  fh e  M S A  ifself.

34. If fh e  c o m p la in f  is b y  a n  a lle g e d  " v ic tim "  o f fh e  b re a c h , in  a p p ro p r ia fe  
cases, fh e  M S A  w o u ld  h a v e  fh e  p o w e r  fo  o rd e r  fh e  p u b lic a tio n  b y  fhe  
p a r f ic ip a n f  o f a  fa ir  a n d  acc u ra fe  s u m m a ry  o f a  ru l in g  o r  a  c o rre c tio n  
w ifh  e q u iv a le n f  p ro m in e n c e  a n d  fo  re s fric f  fu fu re  p u b lic a tio n  o f 
sp e c if ie d  m a fe ria l. A lfh o u g h  fh e  p r im a ry  re m e d ie s  fo r  b re a c h  w o u ld  
b e  fh e  p u b lic a tio n  o f a  ru l in g  a n d / o r  c o rre c tio n  in  so m e , ex c e p fio n a l 
cases, fh e  M S A  w o u ld ,  h a v e  p o w e r  fo  o rd e r  fh e  p a y m e n f  o f 
c o m p e n sa tio n . T h e  c o m p e n s a tio n  w o u ld  b e  o n  a n  a p p ro p r ia fe  sca le  
d e fe rm in e d  b y  fh e  M SA . In  fh e  lig h f  o f fh e  o fh e r  re m e d ie s  a v a ila b le  if 
w o u ld  n o f  b e  n e c e ss a ry  fo r  c o m p e n s a tio n  fo  b e  as  su b s fa n f ia l as  
c o m m o n  la w  d a m a g e s .

35. C o m p e n s a tio n  w o u ld  n o f b e  p a y a b le  fo  a  c o m p la in a n f  w h o  w a s  n o f 
fh e  " v ic tim "  o f fh e  b re a c h  b u f  w h o  w a s  ra is in g  a n  is su e  c o n c e rn in g  
fh e  f re a fm e n f  o f a  fh ird  p a r fy  o r  g e n e ra l is s u e s  s u c h  a s  a lle g e d  
in a c c u ra fe  f re a fm e n f  o f a  p a r f ic u la r  ra c ia l o r  re lig io u s  g ro u p .

13

MOD400000714



For Distribution to CPs

36. In d iv id u a l  c o m p la in ts  w o u ld ,  in  th e  f ir s t  in s ta n c e , b e  r e q u ir e d  to  b e  
d e a l t  w i th  b y  a n  M S A  m e d ia t io n  p ro c e s s  -  o n  p a p e r .  If m e d ia f io n  
w a s  n o f  su c c e ss fu l fh e n , if fh e  c o m p la in a n f  w is h e d  fo  p u r s u e  fhe  
m a ffe r, if w o u ld  b e  d e a lf  w ifh  b y  a  D isp u fe  R e s o lu tio n  T rib u n a l e ifh e r  
o n  p a p e r ,  o r  if  fh e  T rib u n a l b e l ie v e d  if a p p ro p r ia fe , a f a  h e a r in g .

37. In  a d d it io n , fh e  M S A  w o u ld  h a v e  fh e  p o w e r  fo  in v e sfig a fe  a p p a re n f  
b re a c h e s  o f fh e  M S A  C o d e  b y  p a rf ic ip a n fs  w ifh o u f  a  spec ific  
c o m p la in f  h a v in g  b e e n  m a d e  b y  m e m b e rs  o f fh e  p u b lic . T he  M S A  
w o u ld  h a v e  fh e  p o w e r  fo  a p p o in f  a n  in v e s f ig a fo r  - a n d  p a rf ic ip a n fs  
w o u ld  b e  c o n fra c fu a lly  o b lig e d  fo  c o o p e ra fe  w ifh  h im  o r  h e r  in  
in v e s t ig a t in g  b re a c h e s  o f fh e  C o d e  in c lu d in g  b y  fh e  p ro v is io n  o f 
d o c u m e n fs  a n d , if n e c e ssa ry , o ra l ev id e n c e .

38. If fh e re  w a s  a  d is p u fe  a b o u f  fh e  f in d in g s  o f fh e  in v e s tig a tio n , fhe  
m a ffe r  w o u ld  b e  re fe r re d  fo  a  D isp u fe  R e s o lu tio n  T rib u n a l a n d  if is 
lik e ly  fh a f  a  h e a r in g  w o u ld  b e  re q u ire d .  If fh e  T r ib u n a l d e fe rm in e d  
fh a f  fh e re  h a d  b e e n  a  b re a c h , fh e  M S A  w o u ld  h a v e  fh e  p o w e r  fo  g iv e  
a p p ro p r ia fe  d ire c tio n s  fo  p a rf ic ip a n fs . S u c h  d ire c tio n s  c o u ld  in v o lv e  
c h a n g e s  in  p ro c e d u re s , fu r fh e r  f ra in in g  a n d  o fh e r  re m e d ia l  m e a su re s . 
In  v e ry  s e r io u s  cases  - o r  cases  o f p e rs is fe n f  b re a c h e s  - fh e  M S A  w o u ld  
h a v e  fh e  p o w e r  fo  re q u ire  fh e  p a y m e n f  o f e n h a n c e d  su b sc r ip f io n s  o r 
fo  im p o s e  " f in e s" . T h e  p o w e r  fo  d o  so  w o u ld  d e r iv e  f ro m  fh e  co n frac f 
o f p a r tic ip a tio n .

Section 5: Promoting Ethical and Responsible Conduct

Introduction
39. O n e  o f fh e  M S A 's  m o sf  im p o rfa n f  fu n c tio n s  w o u ld  b e  fh e  p ro m o f io n  

o f e fh ic a l a n d  re s p o n s ib le  jo u rn a lis m . T h e  b a s ic  p r in c ip le s  w o u ld  b e  
c o n fa in e d  in  fh e  M S A  C o d e  w h ic h  w o u ld  b e  c o n su lfe d  o n  a n d  
p ro m o fe d .

40. T h e  M S A  C o d e  w ill m a k e  ex p lic if fh e  ru le s  o f c o n d u c f  fo r 
p a rf ic ip a n fs . T h ese  ru le s  w ill a p p ly  fo  all p a r f ic ip a n fs  in  fh e  M S A  a n d  
th o s e  w h o  w o rk  fo r  th e m . P a r t ic ip a t io n  in  th e  M S A  w ill re q u ire  th a t  
p a r t ic ip a n ts  m a k e  e x p lic it th e  v a lu e s  b y  w h ic h  th e y  c o n d u c t th e ir  
b u s in e s s  w h ic h  m u s t  m e e t o r  e x c e e d  th e  re q u ire m e n ts  o f th e  M SA  
C o d e , w h ic h  w ill b e  in c o rp o ra te d  a n d  p u b lis h e d  in  th e ir  'C o d e  of 
C o n d u c t '.

41. P a r t ic ip a n ts  m u s t  e m b e d  th e ir  C o d e  o f C o n d u c t b y  c o m m u n ic a tin g  to  
staff, c o n tra c to rs  a n d  r e a d e rs  w h a t  th e ir  v a lu e s  a n d  s ta n d a r d s  a re ; 
tr a in in g  s ta ff  a n d  s u p p o r t in g  b e h a v io u r  c h a n g e  w ith  a p p ro p r ia te  
sy s te m s  a n d  p ro c e s se s  a n d  m o n i to r in g  a n d  a c c o u n tin g  fo r 
p e r fo rm a n c e  a n n u a lly , o n  th e  b a s is  o f " c o m p ly  o r  e x p la in " .

42. A  p a r t ic ip a n t  w o u ld  b e  re s p o n s ib le  fo r  th e  o v e ra ll c o n d u c t o f th e  
b u s in e s s  in c lu d in g  e d i to r ia l  s ta n d a r d s  as  e x p re s s e d  in  th e  
p a r t ic ip a n t 's  o w n  C o d e  o f C o n d u c t. In  la rg e r  o rg a n is a t io n s  g o o d  
p ra c tic e  in  d e m o n s tra t in g  im p le m e n ta t io n  o f th e  C o d e  o f C o n d u c t is

14

MOD400000715



For Distribution to CPs

lik e ly  to  in c lu d e  th e  a p p o in tm e n t  o f a  S ta n d a rd s  C o m m itte e , m a d e  u p  
o f n o n -e x e c u fiv e  d ire c fo rs , w h ic h  w ill r e p o r f  d ire c fly  fo  fh e  B o a rd , fo  
m o n ifo r  a d h e re n c e  fo  fh e  p u b lic ly  d e c la re d  v a lu e s  a n d  p ro v id e  
re g u la r  re p o r fs  o n  p e r fo rm a n c e  fo  fh e  B o ard .

43. P a rf ic ip a n fs  w o u ld  b e  r e q u ir e d  fo  d e s ig n a fe  a  re s p o n s ib le  e d ifo r  w h o  
m u s f  e n s u re  fh a f  fh e  c o rp o ra fe  c o m m ifm e n f  is m e f a n d  fo r  s ig n in g  off 
fh e  A n n u a l R e p o rf  o f P e rfo rm a n c e  /  C o m p lia n c e  a g a in s f  fh e  C o d e  of 
C o n d u c f. In  fh e  case  o f n e w s p a p e r s  a n d  m a g a z in e s  fh e  re s p o n s ib le  
e d ifo r  w ill n o rm a lly  b e  fh e  e d ifo r . T h e  re s p o n s ib le  e d ifo r  w o u ld  b e  
b o u n d  b y  co n frac f fo  o b se rv e  a n d  im p le m e n f  fh e  C o d e  o f C o n d u c f. 
T h e  re s p o n s ib le  e d ifo r  w ill h a v e  p e rs o n a l re s p o n s ib il ify  fo r  e n s u r in g  
fh a f  fh e  e d ifo r ia l c u lfu re  s u p p o r f s  fh e  C o d e  o f C o n d u c f  a n d  fo r 
r e p o r t in g  o n  p e rfo rm a n c e .

44. In  a d d it io n , a n y  m e d ia  o rg a n is a f io n  e m p lo y in g  m o re  fh a n , say , 50 
p e o p le  w o u ld  b e  r e q u ir e d  fo  a p p o in f  a  p a r f  o r  fu ll tim e  " re s p o n s ib le  
in d iv id u a l"  w h o  w o u ld  acf a s  a n  e n t ire ly  in d e p e n d e n f  m o n ifo r  o f 
c o m p la in fs  f ro m  fh e  p u b lic .

45. A n y  jo u rn a lis f , w h e fh e r  e m p lo y e d  d irec fly , f re e lan ce , o r  in  a n y  o fh e r  
cap ac ify , w o u ld  b e  re s p o n s ib le  fo r  b e h a v in g  in  a c c o rd a n c e  fh e  C o d e  
o f C o n d u c f  a n d  w o u ld  b e  b o u n d  b y  co n frac f fo  o b se rv e  fh e  c o rp o ra fe  
c o m m ifm e n f  fo  fh e  C o d e  o f C o n d u c f  w h ic h  in c lu d e s  fh e  M S A  C o d e

46. T h e  p a r f ic ip a n f  s h o u ld  e n s u re  fh a f  fh e re  is a n  " a u d if  fra il"  r e c o rd  o f 
w h a f  is  ju d g e d  fo  b e  in  fh e  p u b lic  in fe re sf, in c lu d in g  e v id e n c e  fh a f 
ju s tif ie s  fh e  in v e s t ig a t io n / in f ru s io n ,  w h o  to o k  fh o se  d e c is io n s , a n d  
w h o  fo o k  fh e  d e c is io n  fo  p u b lish .

47. T h e  p a r f ic ip a n f  s h o u ld  a lso  e n s u re  fh a f  fh e re  is  a  c o n f id e n tia l 
W h is f le b lo w in g  A d v ic e  S erv ice  a v a ila b le  fo  all e m p lo y e e s  a n d  
jo u rn a lis fs  w h e fh e r  e m p lo y e d  d irec fly , f re e lan ce , o r  o n  a n y  o fh e r  
cap ac ify , fo  s u p p o r f  fh e m  in  o b s e rv in g  fh e  C o d e  o f C o n d u c f. 
Jo u rn a lis fs  w h o  felf fh e ir  s fo rie s  h a d  b e e n  r e w r i t te n  fo  c o n v e y  a n  
im p re s s io n  d if fe re n f  f ro m  fh a f  in fe n d e d  o r  w h o  h a d  b e e n  o rd e re d  fo 
co llecf e v id e n c e  fo  fif a  p re -c o n c e iv e d  fh e s is  o r  h a d  b e e n  o rd e re d  fo 
b re a c h  fh e  M S A  C o d e , w o u ld  b e  ab le  fo  re p o r f  s u c h  m a tte r s  fo  fh is  
se rv ice .

48. In  a d d it io n , fh e  M S A  w o u ld :
• O rg a n is e  a n d  a c c re d if  re le v a n f  f ra in in g  fo r  jo u rn a lis fs  a n d  

e d ito rs ;
• P u b lic ise  fh e  f in d in g s  o f a d ju d ic a fo rs  a n d  fh e  re s u lfs  of 

in v e s t ig a t io n s  a n d  a u d ifs ;
• P u b lis h  a n n u a l  a n d  " is s u e  sp ec ific "  re p o rfs , in c lu d in g  " le a g u e  

fa b le s"  c o n c e rn in g  c o m p lia n c e  w ifh  fh e  M S A  C o d e .
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Pre-Publication Steps
49. T h e  c o n tra c t o f p a r t ic ip a t io n  w o u ld  n o t  in c lu d e  a  p re -p u b lic a t io n  

p o w e r  fo r  fh e  M S A  fo  o rd e r  p a r f ic ip a n fs  n o f  fo  p u b lis h . " P r io r  
re s f ra in f"  is a  m a tte r  w h ic h  s h o u ld  c o n tin u e  fo  b e  d e a lf  w ifh  b y  fhe  
C o u rfs . T h e  M S A  w o u ld ,  h o w e v e r , p ro v id e  p re -p u b lic a f io n  a d v ic e  
a n d  a ss is fa n c e  fo  b o fh  p a rf ic ip a n fs  a n d  c o m p la in a n fs .

50. In  re la t io n  fo  p a rf ic ip a n fs , fh e  M S A  w o u ld  p ro v id e  a  c o n f id e n tia l 
a d v ic e  a n d  a ss is fan ce  se rv ic e  o n  p u b lic  in fe re s f  is su es . If a  p a r f ic ip a n f  
w a s  in  d o u b f  as  fo  w h e fh e r  fh e  p u b lic a tio n  o f p a r t ic u la r  p r iv a fe  
in fo rm a tio n  w a s  in  fh e  p u b lic  in fe re sf, if c o u ld  se e k  c o n fid e n tia l 
g u id a n c e  f ro m  M S A  a d v iso rs . If fh e  M S A  a d v is o rs  e x p re s s e d  fhe  
v ie w  fh a f fh e  p u b lic a tio n  w o u ld  b e  in  fh e  p u b lic  in fe re s f  fh e n  fh is  
w o u ld  b e  fa k e n  in fo  a c c o u n f if  a  s u b s e q u e n f  c o m p la in a n f  w a s  m a d e  o f 
a  b re a c h  o f fh e  C o d e  a n d  if c o u ld  a lso  b e  fa k e n  in fo  a c c o u n f b y  a n  
a d ju d ic a fo r  o r  C o u rf  if  a  p r iv a c y  c la im  w a s  b ro u g h f . If fh e  a d v iso rs  
e x p re s s e d  fh e  v ie w  fh a f fh e  p u b lic a tio n  w o u ld  n o f  b e  in  fh e  p u b lic  
in fe re sf, fh a f  c o u ld  b e  d isc lo se d  fo  a  c o m p la in a n f  a n d  u s e d  in  s u p p o r f  
o f h is  o r  h e r  c o m p la in f  (a lfh o u g h  if w o u ld  n o f  b in d  a n y  s u b se q u e n f  
a d ju d ic a fo r  o r  C ou rf).

51. In  r e la t io n  fo  c o m p la in a n fs , if a n  in d iv id u a l  b e c a m e  a w a re  fh a f  a 
p a r f ic ip a n f  w a s  in fe n d in g  fo  p u b lis h  p r iv a fe  in fo rm a fio n , h e  o r  sh e  
c o u ld  re fe r  fh e  m a tte r  fo  a n  M S A  a d v is o r  w h o  c o u ld  e x p re s s  a 
p ro v is io n a l v ie w  as  fo  w h e fh e r  fh e  in fo rm a f io n  w a s  p riv a fe . If fhe  
in fo rm a f io n  w a s  p r iv a fe  fh e  p a r f ic ip a n f  w o u ld  b e  a s k e d  w h e fh e r  o r  
n o f  if in fe n d e d  fo  re ly  o n  a  " p u b lic  in fe re s f"  ju s tif ic a tio n  fo r 
p u b lic a tio n  a n d  if so, w h a f  fh e  p u b lic  in fe re sf  w a s  a n d  fh e  a d v is o r  
w o u ld  p ro v id e  a  v ie w  as  fo  fh e  le g itim a c y  o f fh e  ju sfif ica fio n . If is 
lik e ly  fh a f  a  p u b lic a tio n  w h e re  n o  s u c h  re lia n c e  w a s  p o ss ib le  w o u ld  
b e  a  b re a c h  o f fh e  C o d e  a n d , if  fh e  p a r f ic ip a n f  p ro c e e d e d  fo 
p u b lic a tio n , fh e  M S A  w o u ld  ifse lf c o m m e n c e  a n  in v e s tig a tio n . If fh e  
p a r f ic ip a n f  d id  n o f, in  fh e  ev en f, re ly  o n  a  p u b lic  in fe re s f  d e fe n c e  fh is  
w o u ld  a lso  b e  a  b re a c h  o f fh e  C o d e  a n d  w o u ld  b e  fh e  su b jec f o f a 
s a n c f io n  b y  fh e  M SA . If fh e  p a r f ic ip a n f  d id , in d e e d , re ly  o n  a  p u b lic  
in fe re s f  d e fe n c e  fh e n  ifs v a lid ify  w o u ld  b e  fh e  su b jec f o f a d ju d ic a f io n  
a n d , if n e c e ssa ry , r e s o lu t io n  b y  fh e  C o u rfs  (fak in g  in fo  a c c o u n f a n y  
p re -p u b lic a f io n  v ie w s  e x p re s s e d  b y  fh e  M S A  a d v iso r) .

Section 6: Governance and Funding

52. A s  a l re a d y  in d ic a fe d , fh e  M S A  w o u ld  b e  e s fa b lish e d  b y  s fa fu fe  w ifh  a 
"g o v e rn in g  council" , in d e p e n d e n f ly  a p p o in fe d , w ifh  a  su b sfa n f ia l 
m in o r ify  o f fo rm e r  e d ifo rs , fo rm e r  a n d  c u r re n f  jo u rn a lis fs  a n d  o fh e rs  
f ro m  fh e  fu ll r a n g e  o f m e d ia . T h e  m a jo rify  o f m e m b e rs  w o u ld , 
h o w e v e r , b e  in d e p e n d e n f  of m e d ia  in fe re sfs .

53. T h e  in fe n f io n  w o u ld  b e  fh a f  a  su b s fa n f ia l p ro p o r t io n  o f fh e  fu n d in g  o f 
fh e  M S A  w o u ld  co m e f ro m  s u b s c r ip tio n s  f ro m  p a rf ic ip a n fs . T h ese  
w o u ld  b e  b a s e d  o n  a n  a g re e d  fu n d in g  fo rm u la . L oca l p re ss , 
p u b lis h e r s  o f sm a ll c irc u la tio n  m a g a z in e s  a n d  in d iv id u a l  b lo g g e rs  
w o u ld  p a y  v e ry  lo w  su b sc r ip tio n s . T h e  " p o llu fe r  p a y s "  p r in c ip le

16

MOD400000717



For Distribution to CPs

w o u ld  b e  u s e d  so  th a t  th e  p a r t ic ip a n ts  w h o  b re a c h e d  th e  M S A  C o d e  
w o u ld  b e  re q u ir e d  to  p a y  e n h a n c e d  a n n u a l  s u b sc r ip tio n s . T h e  M SA  
w o u ld ,  h o w e v e r , e n a b le  s u b s ta n tia l  s a v in g s  to  b e  m a d e  o n  p u b lis h e r s ' 
le g a l co s ts  a s  a  re s u l t  o f th e  u s e  o f a d ju d ic a f io n . C o m p la in a n fs  a n d  
re s p o n d e n fs  fo  c o m p la in fs  c o u ld  b e  c h a rg e d  a  " h a n d lin g  fee 
a p p ro p r ia fe  cases.

in

54. If is, u n fo rfu n a fe ly , d iff ic u lf  fo  o b fa in  acc u ra fe  f ig u re s  f ro m  fh e  p re s s  
a s  fo  fh e  cosfs  o f h a n d l in g  lib e l a n d  p r iv a c y  c o m p la in fs  a n d  h e n c e  as 
fo  fh e  lik e ly  s a v in g s  w h ic h  w o u ld  b e  m a d e  if a  su b sfa n f ia l p r o p o r t io n  
o f s u c h  c o m p la in fs  w e re  d e a lf  w ifh  q u ic k ly  a n d  c h e a p ly  b y  
a d ju d ic a f io n . T he  o n ly  f ig u re s  r e a d i ly  a v a ila b le  a re  fh o se  p ro v id e d  fo 
L o rd  Ju s tice  Ja c k so n  b y  fh e  M e d ia  L a w y e rs  A sso c ia tio n  in  re la t io n  fo 
cosfs in  2008 ( fo rm in g  A p p e n d ix  17 fo  h is  P re lim in a ry  R ep o rf). T h a f 
d e fa ile d  154 cases , w ifh  a v e ra g e  cosfs p e r  case  (of b o fh  s id e s)  o f m o re  
fh a n  £90,000. T h is  f ig u re  m a y  b e  d is fo r fe d  b y  a  sm a ll n u m b e r  o f v e ry  
la rg e  cases. B uf e v e n  if fh e  fh re e  la rg e s f  cases  a re  re m o v e d , fhe  
a v e ra g e  cosf p e r  case  is  m o re  fh a n  £40,000. If fh is  f ig u re  c o u ld  b e  cu f 
b y  h a lf  u s in g  fh e  a d ju d ic a f io n  sy sfe m  fh is  w o u ld  re s u lf  in  a  s a v in g  o f 
fh e  o rd e r  o f £3,000,000 p e r  a n n u m . If w o u ld ,  fh e re fo re , m a k e  
e c o n o m ic  se n se  fo r  m e d ia  o rg a n is a t io n s  fo  jo in  fh e  M S A  sy sfe m  if fhe  
cosf w a s  le ss  fh a n  fh is  su m .

55. If is, h o w e v e r , lik e ly  fh a f  a n  e le m e n f  o f sfafe fu n d in g  w ill a lso  b e  
re q u ir e d  -  in  p a r f ic u la r , fo  co v e r  sfa rf  u p  a n d  fra n s if io n  cosfs.

Section 7: Voluntary Participation

Introduction
56. P a r t ic ip a t io n  in  fh e  M S A  w o u ld  b e  v o lu n fa ry : n o  o n e  w o u ld  b e  

c o m p e lle d  fo  jo in . A n y  m e d ia  o rg a n is a t io n  o u fs id e  fh e  s fa fu fo ry  
sy sfe m  o f b ro a d c a s f  re g u la t io n  c o u ld  jo in  -  p u b lis h e rs  o f n e w s p a p e rs  
a n d  m a g a z in e s , w e b s ife  p u b lis h e r s  o r  b lo g g e rs . A n y  p e r s o n  w h o  
p u b lis h e s  n e w s  a n d  in fo rm a f io n  in  E n g la n d  a n d  W ales  -  w h e re v e r  
th e y  a re  b a s e d  -  c o u ld  b e c o m e  a  p a r t ic ip a n t.  T h is  c o u ld  in c lu d e  
fo re ig n  n e w s p a p e r s  a n d  m a g a z in e s  b u t  a lso  b lo g g e rs  a n d  o n lin e  
p u b lis h e r s  b a s e d  in  o th e r  c o u n trie s .

57. T h e re  a re  th re e  f u n d a m e n ta l  re a s o n s  fo r  p ro p o s in g  s u c h  a  v o lu n ta ry  
sy s tem : p r in c ip le  a n d  c re d ib ili ty , d iff ic u ltie s  o f e n fo rc e m e n t a n d  
p o s itiv e  a d v a n ta g e s  o f th e  n e e d  fo r  co n sen t.

Problems of Principle and Crcdibiliti/
58. F irs t, a n y  s y s te m  o f "c o m p u lso ry "  re g u la t io n  o f th e  m e d ia  g iv e s  r ise  to  

s e r io u s  is s u e s  o f p r in c ip le . T h e re  is  a  s tro n g  a rg u m e n t th a t  
c o m p u ls o ry  re g u la t io n  is o b je c tio n a b le  in  p r in c ip le  a n d  i t  m a y  n o w  b e  
d if f ic u lt to  ju s tify  u n d e r  A rtic le  10(2) o f th e  E u ro p e a n  C o n v e n tio n  o n  
H u m a n  R ig h ts . S u c h  re g u la t io n  w o u ld  h a v e  to  b e  b a c k e d  b y  
" c o m p u ls o ry  re g is tra t io n "  as  a  m e d ia  o rg a n is a tio n . T h e  In te r 
A m e ric a n  C o u r t  o f H u m a n  R ig h ts  h a s  h e ld  a  r e q u ir e m e n t  th a t  
jo u rn a l is ts  a re  m e m b e rs  o f a  "C o lle g e  o f J o u rn a lis ts "  is a n  u n ju s ti f ie d  
in te r fe re n c e  w ith  th e  r ig h t  to  f re e d o m  of e x p re s s io n  (A d v iso ry
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O p in io n , O C -5 /8 5  o f N o v e m b e r  13, 1985, The Compulsory Membership 
in An Association Prescribed by Law for the Practice of Journalism). T h e re  
is  a  r is k  th a t  a  s im ila r  a n a ly s is  w o u ld  a p p ly  to  a  la w  w h ic h  w o u ld ,  in  
su b s ta n c e , im p o se  a  " lic e n s in g  re g im e "  o n  all se c tio n s  o f th e  m e d ia  (as 
o p p o s e d  to  th e  sp ec ific  re g im e  c o v e r in g  b ro a d c a s te r s  w h ic h  a re  
g e n e ra lly  re c o g n ise d  to  b e  a  sp e c ia l case).

59. F u r th e rm o re , a  m e d ia  o rg a n is a t io n  w h ic h  b re a c h e d  th e  r e g u la to ry  
re q u ire m e n ts  w o u ld  h a v e  to  b e  sa n c tio n e d . In  th e  f irs t in s ta n c e , th e  
s a n c tio n  c o u ld  b e  a  f in e  -  p re s u m a b ly  o n  a n  e s c a la tin g  sca le  if th e  
m e d ia  o rg a n is a t io n  re fu s e d  to  c o m p ly  w ith  a  d ire c tio n  o f th e  
re g u la to r .  H o w e v e r , a s  w i th  o th e r  re g u la to rs ,  th e  u lt im a te  s a n c tio n  
w o u ld  h a v e  to  b e  " s tr ik in g  o ff th e  re g is te r" , in  o th e r  w o rd s  fo rb id d in g  
a  m e d ia  o rg a n is a t io n  f ro m  c o n tin u in g  to  p u b lish . T h is  w o u ld ,  in  tu rn ,  
h a v e  to  b e  b a c k e d  b y  le g a l san c tio n s : e i th e r  c r im in a l p ro s e c u tio n  o r 
p ro c e e d in g s  fo r  in ju n c tiv e  re lie f  (w ith  c o m m itta l fo r  c o n te m p t o f c o u r t 
a s  th e  u lt im a te  san c tio n ).

60. T h e  p o s s ib ili ty  o f p ro s e c u tio n  o r  c o m m itta l o f m e d ia  o rg a n is a t io n s  o r  
in d iv id u a l  p u b lis h e r s  fo r  a  re fu s a l to  ta k e  p a r t  in  a  s y s te m  o f 
c o m p u ls o ry  re g u la t io n  o r  fo r  " p u b lis h in g  w h ils t  n o t  b e in g  re g is te re d "  
w o u ld  b e  p e rc e iv e d  b y  th e  m e d ia  a n d  th e  p u b lic  a s  c e n s o rs h ip  a n d  
w o u ld  n o t  b e  c red ib le . I t  is to o  h ig h  a  p r ic e  to  p a y  fo r  th e  a d v a n ta g e s  
o f c o m p re h e n s iv e  re g u la tio n .

Difficulties of Enforcement
61. S eco n d , c o m p u ls o ry  re g u la t io n  w o u ld  b e  e x tre m e ly  d if f ic u lt to  

e n fo rc e  in  p ra c tic e . A lth o u g h  n e w s p a p e r  a n d  m a g a z in e  p u b lis h e rs  
b a s e d  in  E n g la n d  a n d  W a le s  c o u ld  b e  m a d e  su b je c t to  c o m p u ls o ry  
re g u la tio n , th e  p o s it io n  is v e ry  d if fe re n t in  re la t io n  to  p u b lis h e rs  
b a s e d  a b ro a d . In  th e  a b se n c e  o f in te rn a tio n a l a g re e m e n ts , th e re  
w o u ld  b e  c o n s id e ra b le  d iff ic u ltie s  in  a p p ly in g  c o m p u ls o ry  r e g u la tio n  
o u ts id e  th e  U n ite d  K in g d o m . P u b lis h e rs  b a s e d  in  o th e r  E U  c o u n tr ie s  
c o u ld  n o t  b e  p re v e n te d  f ro m  e x p o r tin g  p r in te d  m a te r ia l  in to  th e  
U n ite d  K in g d o m . T h is  m e a n s  th a t,  if  th e  r e g u la to ry  re g im e  im p o s e d  
s ig n if ic a n t c o s ts  o r  c o n s tra in ts , e v e n  p r in t  p u b lis h e r s  m ig h t  se e k  to  
a v o id  re g u la t io n  b y  o p e ra t in g  o ffsh o re .

62. T h e  e n fo rc e m e n t d iff ic u ltie s  w o u ld  b e  e v e n  m o re  a c u te  in  re la t io n  to  
in te rn e t  o n ly  p u b lish e rs . I t  s h o u ld  b e  b o rn e  in  m in d  th a t  n o n e  o f th e  
la rg e  in te rn e t  c o m p a n ie s  s u c h  a  G o o g le  a n d  T w itte r  h a v e  a n y  U K  
b a se . A n y  in te rn e t  p u b lis h e r  w h o se  p la c e  o f b u s in e s s  is  o u ts id e  
E n g la n d  a n d  W ales  c o u ld  n o t  b e  m a d e  su b je c t to  a  c o m p u ls o ry  
re g u la to ry  re g im e  w ith o u t  w id e  r a n g in g  " in te rn e t  b lo c k in g "  o f a  k in d  
n o t  c u r re n t ly  p ra c t is e d  b y  lib e ra l d e m o c ra c ie s . If in te rn e t  p u b lis h e rs  
p re s e n tly  b a s e d  in  E n g la n d  a n d  W a le s  w is h e d  to  a v o id  th e  c o s ts  a n d  
c o n s tra in ts  o f c o m p u ls o ry  re g u la t io n  i t  w o u ld  b e  s t r a ig h tfo rw a rd  fo r 
th e m  to  re lo c a te  o ffsh o re .

18

MOD400000719



For Distribution to CPs

63. T h e  so -c a lle d  " D e s m o n d '' p ro b le m  o f la rg e  n e w s p a p e r  g ro u p s  
re fu s in g  fo  p a rf ic ip a fe  in  a  v o lu n fa ry  sy sfe m  o f re g u la t io n  s h o u ld  n o f 
b e  a l lo w e d  fo  o b sc u re  fh e  le g a l a n d  p ra c tic a l d iff ic u ltie s  of 
c o m p u ls io n . A  sy sfe m  o f c o m p u ls o ry  re g is f ra f io n  w o u ld  b e  lik e ly  fo 
le a d  fo  fh e  r a p id  c re a tio n  o f a  " fw o  fie r"  sy sfe m  o f n e w s  p u b lic a tio n : a 
sm a ll (a n d  d im in is h in g )  n u m b e r  o f la rg e  " re g u la fe d "  n e w s p a p e r  a n d  
m a g a z in e  p u b lis h e r s  a n d  a  la rg e  (a n d  in c re a s in g ) n u m b e r  of 
" u n re g u la fe d "  p u b lish e rs . T h e  p o s if io n  as  fo  is s u e s  o f fa irn e ss  a n d  
a c c u ra c y  in  re la t io n  fo  fh e  la t te r  g ro u p  w o u ld  b e  w o rs e  fh a n  if is  af 
p re se n f . W ifh o u f  w h o le s a le  c e n s o rs h ip  o f fh e  in fe rn e f  a  v o lu n fa ry  
re g im e  is  fh e  o n ly  w a y  in  w h ic h  fo  b r in g  in fe rn e f  o n ly  p u b lis h e rs  
w ifh in  a  re g u la fo ry  sy sfem .

Positive Benefits of Consent
64. T h e  fh ird  a rg u m e n f  in  f a v o u r  o f v o lu n fa ry  re g u la t io n  is a  p o s if iv e  

one . W e b e lie v e  fh a f  a  v o lu n fa ry  sy sfe m  ifse lf h a s  su b s fa n f ia l p o s if iv e  
b e n e tifs , in  p a r tic u la r :

• A  v o lu n fa ry  sy sfe m  w o u ld  h a v e  fo  b e  d e s ig n e d  fo  o b fa in  fhe  
fu lle s f  c o o p e ra fio n  o f fh e  m e d ia , b o fh  in  d ra w in g  u p  a n d  
e n fo rc in g  fh e  M S A  C o d e . A  co d e  p r e p a r e d  in  fh is  w a y  w o u ld  
b e  m o re  lik e ly  c o m m a n d  w id e  s u p p o r f  a n d  fh u s  fo  b e  effecfive 
in  p rac tice .

• B y a c tiv e ly  in v o lv in g  fh e  m e d ia  in  ifs  o p e ra t io n  a  v o lu n fa ry  
sy sfe m  w o u ld  ass is f  in  p ro m o tin g  c h a n g e s  in  fh e  jo u rn a lis f ic  
c u lfu re  w h ic h  h a s  le d  fo  re c e n f a b u se s .

• If fh e  sy sfe m  is  v o lu n fa ry , m e d ia  o rg a n is a f io n s  w h o  a re  n o f 
b a s e d  in  E n g la n d  a n d  W ales  c o u ld  b e c o m e  p a rf ic ip a n fs . 
P a r t ic ip a t io n  c o u ld  b e  o p e n  fo  p u b lis h e r s  b a s e d  o ffsh o re  a n d  fo 
in d iv id u a l  p u b lis h e r s  (su c h  as  b lo g g e rs )  w h o  w e re  p r e p a r e d  fo 
su b sc r ib e  fo  fh e  M S A  C o d e  ( in so fa r  a s  if a p p l ie d  fo  fh em ). T h is  
w o u ld  ass is f  in  p ro m o f in g  fh e  c u lfu re  o f re s p o n s ib le  a n d  
e fh ic a l jo u rn a l is m  a c ro ss  all p la ffo rm s.

"Partial Registration "
65. In  o rd e r  fo  o v e rc o m e  fh e  o b v io u s  p ro b le m s  o f c o m p u ls o ry  re g u la tio n , 

a  n u m b e r  o f c o m m e n fa fo rs  h a v e  s u g g e s fe d  a  " h a lf  w a y  h o u s e "  o f 
p a r t ia l  c o m p u ls io n  fo r  su b s fa n f ia l p u b lis h e r s  in  o rd e r  fo  a v o id  fhe  
p o s if io n  w h e re  la rg e  n e w s p a p e r  re fu se  fo  p a rf ic ip a fe  in  a  v o lu n fa ry  
b o d y . A  " re a d e rs h ip "  fh re s h o ld  h a s  b e e n  s u g g e s fe d  -  a  p u b lis h e r  o f a 
n e w s p a p e r ,  m a g a z in e  o r  o n lin e  p u b lic a tio n  w ifh  a  r e a d e rs h ip  ab o v e  
fh e  fh re s h o ld  w o u ld  b e  c o m p e lle d  fo  p a rf ic ip a fe  in  re g u la tio n .

66 . W e d o  n o f  a g re e  w ifh  s u c h  a  p ro p o s a l.  If w o u ld  in v o lv e  im p o s in g  
s fa fu fo ry  sa n c tio n s  o n  p u b lis h e r s  w h o  d id  n o f  c o m p ly  a n d  w o u ld  
fu n d a m e n fa lly  u n d e rm in e  fh e  v o lu n fa ry , in c e n fiv e s  b a s e d , s fru c fu re  
o f fh e  p ro p o s e d  sy sfe m  o f re g u la f io n .

"Compulsion" through a system of media tribunals
67. A n  a lfe rn a fiv e  ro u fe  fo  c o m p u ls o ry  re g u la f io n  w o u ld  b e  f h ro u g h  fhe  

e s fa b lish m e n f  o f a  sy sfe m  o f m e d ia  f r ib u n a ls  fo  d e a l w ifh  a ll cases  
b r o u g h f  a g a in s f  fh e  m e d ia . T h is  sy sfe m  c o u ld  b e  c o m p u ls o ry  if if 
w a s  a  " c o u rf  sy sfe m " : in d e p e n d e n f  o f fh e  sfafe  a n d  im p a r tia l .  S u c h  a 
sy sfe m  c o u ld , lik e  o fh e r  f r ib u n a ls , b e  o n e  in  w h ic h  o rd in a r i ly  n o  le g a l
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co sts  w e re  re c o v e ra b le  b y  e i th e r  p a r ty . T h is  w o u ld  m e a n  th a t  th e re  
w o u ld  b e  p o ss ib le  c o s ts  s a v in g  fo r  th e  m e d ia  in  lib e l a n d  p r iv a c y  
l i t ig a tio n  (as th e y  w o u ld  n o t  b e  lia b le  fo r  fh e  cosfs  o f fh e  c la im an fs). 
T h is  sy sfe m  w o u ld  a lso  (fro m  o n e  p e rsp e c f iv e )  im p ro v e  access  fo 
ju s tic e  as  if w o u ld  m e a n  fh a f  c la im a n fs  c o u ld  b r in g  cases  a g a in s f  fhe  
m e d ia  w ifh o u f  fa c in g  fh e  r isk s  o f p o fe n f ia lly  v e ry  la rg e  e x p o s u re s  fo  
p a y  fh e  o fh e r  s id e 's  cosfs  in  fh e  e v e n f  fh a f  fh e y  w e re  u n su c c e s s fu l.

68 . A lfh o u g h  fh is  a p p ro a c h  h a s  so m e  a ffrac fiv e  fe a fu re s  if su ffe rs , in  o u r  
v ie w , f ro m  a  n u m b e r  o f s e r io u s  p ro b le m s  w h ic h  m a k e  if u n a ffra c fiv e  
as  a  s o lu tio n  fo  fh e  p ro b le m s  w h ic h  g iv e  r ise  fo  fh e  n e e d  fo r  m e d ia  
re g u la t io n  in  fh e  firs f p la ce . In  p a r t ic u la r ,  w e  w o u ld  d r a w  a t te n t io n  fo 
fh e  fo llo w in g :

• If fh e  m e d ia  f r ib u n a l sy sfe m  in c lu d e d  o n ly  in d iv id u a l  
c o m p la in fs  b a s e d  o n  fh e  c u r re n f  c a u se s  o f ac fio n  if w o u ld  n o f 
a d d re s s  m a n y  o f fh e  " s f ru c fu ra l"  a n d  " sy s fe m ic "  is s u e s  w h ic h  
re q u ire  re g u la fo ry  in fe rv e n fio n .

• If a  m e d ia  f r ib u n a l d id  a d d re s s  w id e r  is s u e s  fh e n  if w o u ld  b e  
n e c e ss a ry  fo  h a v e  a  n e w  " m e d ia  la w "  -  im p o s in g  w id e r  
o b lig a tio n s  o n  fh e  m e d ia  w h ic h  c o u ld  fh e n  b e  fh e  su b jec f of 
c o m p la in fs  fo  fh e  fr ib u n a l.

• If is u n c le a r  w h e fh e r  fh e re  w o u ld  in  facf b e  su b s fa n f ia l cosfs 
s a v in g s  fo r  fh e  m e d ia  f ro m  s u c h  a  sy sfem . T h e  s a v in g s  o n  
cases  w h e re  fh e re  w a s  liab ilify  fo r  fh e  c la im a n f 's  cosfs w o u ld  
b e  af le a sf p a r t ia l ly  o ffsef b y  a n  in a b ilify  fo  re c o v e r  cosfs w h e n  
su c c e ss fu l a n d  b y  fh e  lik e ly  in c re a se  in  cases  re s u l t in g  f ro m  fhe  
a v a ila b ilify  o f a  cosf free  sy sfe m  o f lifig afio n .

• T h e re  w o u ld  b e  " e q u a lify  o f a rm s "  is s u e s  if, a s  s e e m s  like ly , 
m a n y  cases  p i t te d  u n re p re s e n fe d  c la im a n fs  a g a in s f  fh e  la w y e rs  
e m p lo y e d  b y  m e d ia  o rg a n is a tio n s . S im ila r  is s u e s  w o u ld  a r ise  if 
p o w e rfu l  c la im a n fs  b r o u g h f  f r ib u n a l c la im s  a g a in s f  sm a ll 
p u b lis h e r s  o r  b lo g g e rs .

• A  f r ib u n a l sy sfe m  is lik e ly  fo  b e  v e ry  m u c h  m o re  e x p e n s iv e  
fh a n  a  re g u la fo r , o f w h a fe v e r  k in d .

69. F o r fh e se  re a s o n s  w e  d o  n o f  fh in k  fh a f  a  " m e d ia  f r ib u n a l"  sy sfe m  
w o u ld  p ro v id e  a n  effecfive  a n s w e r  fo  fh e  " D e s m o n d  p ro b le m "  a n d  
w o u ld ,  in  a d d it io n , g e n e ra fe  a  n u m b e r  o f p ro b le m s  o f ifs  o w n .

Section 8: Incentives to Pcirticipate in the MSA

Introduction
70. T h e  c ru c ia l fe a tu re  o f th e  p ro p o s a l  fo r th e  e s ta b l is h m e n t o f th e  M S A  is 

a  s y s te m  o f in c e n tiv e s  - a d v a n ta g e s  a c c ru in g  to  p a r t ic ip a t io n  a n d  
d is a d v a n ta g e s  a r is in g  f ro m  n o n -p a r t ic ip a tio n . T h ese  in c e n tiv e s  w o u ld  
b e  e s ta b l is h e d  b y  th e  e n a b lin g  le g is la tio n .

71. V a r io u s  " c o m m e rc ia l"  a n d  " le g a l"  in c e n tiv e s  h a v e  b e e n  d isc u sse d . 
T h e y  a re , co llec tiv e ly , d e s ig n e d  to  e n c o u ra g e  (b u t n o t  c o m p e l)  
p a r t ic ip a t io n  in  th e  M SA . P u b lis h e rs  w o u ld  re m a in  free  to  ch o o se  
w h e th e r  o r  n o t  to  p a r tic ip a te .
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Commercial Incen fives
72. T h e  fo llo w in g  "co m m erc ia l"  in c e n tiv e s  c o u ld  b e  a v a ila b le  to  

p a r t ic ip a n ts  in  th e  M SA :
• T h e  a b ility  to  d is p la y  th e  "M SA  K ite m a rk "  w h ic h  w o u ld  

in d ic a te  th a t  th e  p u b lis h e r  o p e ra te d  in  a c c o rd a n c e  w ith  th e  
p ro fe s s io n a l s ta n d a r d s  la id  d o w n  in  th e  M S A  C o d e . T h is  c o u ld  
b e  o f p a r t ic u la r  v a lu e  to  sm a lle r  p u b lis h e r s  a n d  b lo g g e rs . It 
w o u ld  in d ic a te  th a t  th a t  p u b lis h e r  h a d  s ig n e d  u p  to  th e  M SA  
fa s t tr a c k  a d ju d ic a t io n  a n d  m e d ia t io n  s y s te m  a n d  s u in g  it 
w i th o u t  f ir s t  g o in g  th r o u g h  th e  M S A  s ta tu to ry  a d ju d ic a t io n  
s y s te m  w o u ld  le a d  to  a n y  e x p e n s iv e  H ig h  C o u r t  a c tio n  b e in g  
s ta y e d . I t w o u ld  a lso  b e  o f v a lu e  to  c o n s u m e rs , p ro v id in g  a 
t r a n s p a r e n t  s y s te m  a llo w in g  c o n s u m e rs  to  n a v ig a te  th e  ra n g e  
o f m e d ia .

• " Jo u rn a lis tic  a c c re d ita tio n "  - th is  w o u ld  c o v e r  m a tte r s  s u c h  as 
c o u r t  r e p o r t in g  ( in c lu d in g  liv e  te x t re p o r tin g )  a n d  access  to  
c o n fid e n tia l o ffic ia l b r ie f in g s  -  th is  w o u ld  n o t  c o n s ti tu te  
" lic e n s in g  o f jo u rn a l is t"  b u t  w o u ld  in v o lv e  e x te n d in g  
a d d i t io n a l  b e n e f its  to  th o s e  w o rk in g  w ith in  th e  M S A  re g u la to ry  
f ra m e w o rk .

• M e m b e rs h ip  o f co llec tiv e  c o m m e rc ia l p a r tn e r s h ip s  s u c h  as 
p a r t ic ip a t io n  in  in d u s tr y  s ta n d a rd s .

• E x e m p tio n  f ro m  th e  re g u la t io n  o f a u d io -v is u a l  c o n te n t b y  
"A T V O D " -  th e  M S A  c o u ld  ta k e  o v e r  th e  re le v a n t  re g u la to ry  
fu n c tio n s .

73. A lo n g  w ith  a  n u m b e r  o f o th e r  c o m m e n ta to rs  w e  in i tia lly  p ro p o s e d  
th a t  th e  e x e m p tio n  f ro m  V A T  w h ic h  c u r re n t ly  a p p lie s  to  all 
n e w s p a p e r s  a n d  m a g a z in e s  c o u ld  b e  re s tr ic te d  to  th e  n e w s p a p e r s  
a n d  m a g a z in e s  w h o se  p u b lis h e r s  p a r t ic ip a te d  in  th e  M SA . W e n o w  
b e lie v e  th a t  th e  d if fe re n tia l re m o v a l o f th is  e x e m p tio n  is u n lik e ly  to  
b e  c o m p a tib le  w ith  E U  la w  a n d  w e  h a v e  r e m o v e d  it f ro m  th is  
p ro p o s a l.

74. A l th o u g h  th e  in c e n tiv e s  m e n tio n e d  a b o v e  c o u ld  b e  o f so m e  
c o m m e rc ia l v a lu e  to  p u b lis h e r s  th e y  w o u ld  n o t, o f th e m se lv e s , 
g u a ra n te e  p a r tic ip a tio n . E or e x a m p le , th e  a v a ila b ility  o f th e  P C C  
"k ite m ark "  h a s  n o t, o f itse lf, p r o v id e d  a  su ff ic ie n t in c e n tiv e  to  
p e r s u a d e  m a jo r  p u b lis h e r s  to  r e m a in  p a r t ic ip a n ts .  A  k e y  a s p e c t of 
th e  M S A  p ro p o s a l  is  th e  in c e n tiv e s  o ffe re d  in  re la t io n  to  le g a l 
p ro c e e d in g s .

Incentives in relation to Legal Proceedings: Introduction
75. E o u r ty p e s  o f " in c e n tiv e s "  to  p a r t ic ip a t io n  in  th e  c o n te x t o f le g a l 

p ro c e e d in g s  a re  p ro p o s e d :
(1) E ffic ien t a n d  co s t e ffec tiv e  d is p u te  r e s o lu t io n  m e c h a n is m s  -  

p r o v id in g  access  to  ju s tic e  to  c o m p la in a n ts  a n d  s a v in g  le g a l 
co sts  fo r  p a r tic ip a n ts ;

(2) E n h a n c e d  d e fe n c e s  in  le g a l p ro c e e d in g s  in  th e  C o u r ts  fo r 
p a r tic ip a n ts ;

(3) A d d it io n a l  d a m a g e s  p a y a b le  in  le g a l p ro c e e d in g s  in  th e  C o u r ts  
b y  n o n -p a r tic ip a n ts .
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(4) N e w  le g a l r ig h ts  a n d  re m e d ie s  a v a ila b le  to  m e m b e rs  o f th e  
p u b lic  w h o  m a k e  c la im s  a g a in s t  n o n -p a r tic ip a n ts .
A ll th e se  in c e n tiv e s  w o u ld  b e  c o n ta in e d  in  th e  e n a b lin g  s ta tu te . 
T h e y  w ill b e  c o n s id e re d  in  tu rn .

Dispute Resolution

Introduction
76. F irs t a n d  m o s t im p o r ta n t ly ,  c e n tra l to  th e  a d v a n ta g e s  o f p a rf ic ip a f io n  

w o u ld  b e  a  sy sfe m  fo r  re s o lv in g  in d iv id u a l  le g a l c la im s  b ro u g h f  
a g a in s f  m e d ia  o rg a n is a t io n s  w h ic h  w o u ld  s u b s fa n f ia lly  r e d u c e  le g a l 
cosfs  w h ils f  p r o v id in g  access  fo  ju s tic e  fo  b o fh  c o m p la in a n fs  a n d  
p a r t i  c ip an fs.

77. T h e  M S A  w o u ld  se e k  fo  re so lv e  a ll c o m p la in fs  a n d  c la im s  w ifh o u f  
re c o u rs e  fo  fh e  C o u rfs  fh ro u g h  u s in g  fh re e  m e fh o d s  o f d is p u fe  
re s o lu tio n , d e p e n d in g  o n  fh e  n a fu re  a n d  sca le  o f fh e  c o m p la in f . T he  
M S A  sy sfe m  fo r  d e a l in g  w ifh  c o m p la in fs  a n d  c la im s  w o u ld  h a v e  fh re e  
e lem en fs :

• a  "m e d ia tio n "  p ro c e s s  (m o d e lle d  o n  fh e  p re s e n f  a p p ro a c h  o f fh e  
P C C )

• a n  "a d ju d ic a tio n "  p ro c e s s  (m o d e lle d  o n  fh e  s fa fu fo ry  
a d ju d ic a t io n  sc h e m e  w h ic h  a p p lie s  in  fh e  c o n s fru c fio n  
in d u s fry ) ;

• If a d ju d ic a f io n  w a s  u n s u c c e s s fu l fh e n  fh e  M S A  c o u ld  o ffe r a 
b in d in g  re s o lu f io n  o f fh e  c la im  b y  a  D isp u fe  R e s o lu tio n  
T r ib u n a l if fh e  c la im a n f  a g re e d .

Adiudication
78. A  fasf fra c k  s fa fu fo ry  a d ju d ic a f io n  p ro c e s s  w o u ld  b e  c e n fra l fo  fhe  

in c e n tiv e s  p r o v id e d  fo r  M S A  p a rf ic ip a f io n . If w o u ld  p ro v id e  sw iff 
a n d  e ffec tiv e  re s o lu f io n  o f le g a l d is p u fe s  fo r  p a r f ic ip a n fs  u s u a lly  
w ifh in  28 fo  42 d a y s  f ro m  fh e  a p p o in fm e n f  o f a n  a d ju d ic a fo r .

79. U n d e r  fh e  fe rm s  o f fh e  a d ju d ic a f io n  sch em e , a n y  le g a l c o m p la in f  
re ly in g  o n  a  c a u se  o f ac fio n  a r is in g  o u f  o f p u b lic a tio n  (d e fa m a tio n , 
m a lic io u s  fa ls e h o o d , m is u s e  o f p r iv a fe  in fo rm a tio n , b re a c h  of 
c o n fid e n c e  o r  h a ra s s m e n f)  c o u ld  b e  re fe r re d  fo  M S A  a d ju d ic a f io n  b y  
fh e  c la im a n f. If fh e  c la im a n f  d id  n o f  fak e  fh is  c o u rse  b u f , in s fe a d , 
is s u e d  C o u rf  p ro c e e d in g s , fh e  p a r f ic ip a n f  c o u ld  a p p ly  fo r  a  s fay  a n d  
a n  a u fo m a fic  re fe r ra l o f fh e  c la im  fo  a d ju d ic a f io n  (sav e  in  re la t io n  fo 
c la im s  fo r  in fe r im  in ju n c tiv e  re lief). In  o fh e r  w o rd s , e v e ry  p a r f ic ip a n f  
w o u ld  b e  a b le  fo  r e q u ire  c o m p la in a n fs , in  fh e  tirs f  in s fa n c e , fo  u s e  fhe  
M S A  a d ju d ic a f io n  sy sfem .

80. A  re fe re n c e  fo  a d ju d ic a f io n  w o u ld  n o f  p re v e n f  c la im s  b e in g  fin a lly  
d e fe rm in e d  b y  fh e  co u rfs  in  d u e  c o u rse  b u f  w o u ld  m e a n  fh a f su c h  
c la im s  w o u ld  b e  s fa y e d  p e n d in g  fh e  d e c is io n  o f fh e  a d ju d ic a fo r  w h o  
w o u ld  b e  a  sp e c ia lis f  in  m e d ia  la w  w ifh  a  le g a l q u a lif ic a tio n . T h e  p o o l 
o f a d ju d ic a fo rs  fo r  m e d ia  d is p u fe s  w o u ld  n o f  h a v e  fo  b e  a n y fh in g  like  
as  w id e  as  fh a f  u n d e r  fh e  H o u s in g  G ra n fs , C o n s fru c f io n  a n d  
R e g e n e ra tio n  A cf 1996 b u f  in  o rd e r  fo  c o m m a n d  p u b lic  s u p p o r f ,  fhe  
c la im a n f w o u ld  h a v e  fo  a g re e  fh e  a p p o in fm e n f  o f a n y  in d e p e n d e n f
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M S A  a d ju d ic a to r  f ro m  a  p o o l o f in d e p e n d e n f  sp ec ia lisfs . A  
c o m p la in a n f  w h o  w a s  d is s a tis f ie d  w ifh  fh e  a d ju d ic a fo r 's  d e c is io n  
w o u ld  s till h a v e  a  r ig h f  o f re c o u rs e  fo  fh e  co u rfs .

81. T h e  M S A  a d ju d ic a t io n  p ro c e s s  w o u ld  h a v e  fh e  fo llo w in g  fea fu res :
• T h e  a d ju d ic a to rs  w o u ld  d e a l w ifh  c la im s  a g a in s f  M SA  

p a rf ic ip a n fs  fo r  d e fa m a tio n , m isu s e  o f p r iv a te  in fo rm a tio n  o r  
b re a c h  o f c o n fid e n c e  a r is in g  o u f  o f p u b lic a f io n , in te n s io n  o r  
h a ra s s m e n f  b y  p a rf ic ip a n fs . S u c h  c la im s  c o u ld  b e  b ro u g h f  
d ire c fly  (w ifh o u f  fh e  n e e d  fo  c o m m e n c e  c o u rf  p ro c e e d in g s )  o r  
w o u ld  b e  d e a lf  w ifh  a f te r  c o u rf  p ro c e e d in g s  h a d  b e e n  sfay ed .

• T h e  M S A  w o u ld  o p e ra fe  a  s f r in g e n f  f il te r  sy sfe m  fo  p re v e n f  
v e x a tio u s  o r  h o p e le s s  c la im s  b e in g  b ro u g h f . T h is  w o u ld  
in v o lv e  in itia l a s se s sm e n f  b y  a n  a d ju d ic a to r  w h o  w o u ld  a p p ly  
a  s im ila r  fesf fo  fh a f  a p p l ie d  b y  fh e  C o u rfs  w h e n  c o n s id e r in g  
w h e fh e r  fo  s frik e  o u f  c la im s  w h ic h  a re  a n  a b u s e  o f fh e  p ro c e ss .

• M S A  a d ju d ic a fo rs  w o u ld  b e  w h o lly  in d e p e n d e n t  se le c te d  f ro m  
a  lisf o f le g a lly  q u a lif ie d  in d iv id u a ls  w ifh  e x p e r ie n c e  a n d  
k n o w le d g e  o f m e d ia  is s u e s  b y  fh e  p a r t ie s  a n d , in  d e f a u l t  b y  
fh e  M SA .

• T h e  M S A  a d ju d ic a fo rs  w o u ld  c o n s id e r  fh e  c la im  a n d  id e n tify  
fh e  k e y  is s u e s  in  d is p u te . T h ese  w o u ld  b e  ru le d  o n  w ifh in  a 
p e r io d  o f 28 d a y s . If fh e  c la im  w a s  fo u n d  fo  b e  e s fa b lish e d , fhe  
a d ju d ic a to r  w o u ld  m a k e  a n  a w a r d  o f c o m p e n s a tio n  a n d / o r  a n  
o rd e r  fo r  o fh e r  re m e d ie s  (su c h  a s  a n  o rd e r  fo r  fh e  p u b lic a tio n  
o f a  fa ir  a n d  a c c u ra te  s u m m a ry  o f fh e  a d ju d ic a f io n  o r  a 
c o rre c tio n  o r  a n  o rd e r  re s fr ic f in g  fu fu re  p u b lic a tio n  o f spec ific  
m a te ria l) .

• T h is  c o u ld  b e  d o n e  o n  p a p e r  o r, if  fh e  a d ju d ic a fo r  d e c id e d  fh is  
w a s  a p p ro p r ia fe  (fak in g  in fo  a c c o u n f fh e  co m p le x ify  o f fh e  case 
a n d  fh e  m a tte r s  in  is su e ), a ffe r  a n  o ra l h e a r in g .

• T h e  a d ju d ic a fo r  w o u ld  b e  p a id  b y  fh e  M S A  b u f  h i s / h e r  fees 
w o u ld  o rd in a r i ly  b e  re c o v e re d  f ro m  fh e  p a rf ic ip a n f . T he 
p a r f ic ip a n f  w o u ld  no f, o rd in a r i ly , b e  e n fif le d  fo  re c o v e r  le g a l 
cosfs f ro m  fh e  c o m p la in a n f  b u f  fh e  a d ju d ic a fo r  c o u ld  a w a rd  
cosfs a g a in s f  fh e  p a rf ic ip a n f . In  o fh e r  w o rd s ,  fh e re  w o u ld  b e  a 
sy sfe m  o f " q u a lif ie d  o n e  w a y  cosfs  sh if tin g " .

• T h e  a d ju d ic a fo r 's  ru l in g  o r  a w a r d  w o u ld  n o f  b e  fin a l o r 
b in d in g . If fh e  c o m p la in a n f  w is h e d  fo  c h a lle n g e  fh e  a w a rd  
fh e n  s / h e  w o u ld  h a v e  fo  c o m m e n c e  C o u rf  p ro c e e d in g s  w ifh in  
28 d a y s  o f fh e  a d ju d ic a fo r 's  ru l in g  o r  f in a l a w a rd . In  fh is  case, 
a n y  s fa y  o f ex isfin g  p ro c e e d in g s  c o u ld  b e  liffed . H o w e v e r , as  
w ifh  fh e  c o n s fru c f io n  a d ju d ic a f io n  p ro c e ss , if is  a n t ic ip a te d  fh a f 
in  fh e  la rg e  m a jo rify  o f cases  b o fh  p a r t ie s  w o u ld  b e  co n fe n f fo 
acc ep f fh e  c o n c lu s io n s  o f fh e  a d ju d ic a fo r . If fh e  p a r f ic ip a n f  d id  
n o f  a cc ep f fh e  a d ju d ic a fo r 's  ru l in g  o r  a w a r d  if w o u ld  h a v e  fo  
g iv e  n o tic e  w ifh in  28 d a y s . If fh e  c o m p la in a n f  w is h e d  fo 
c o n tin u e  w ifh  fh e  c la im  s / h e  w o u ld  fh e n  h a v e  fo  co m m e n c e  
c o u rf  p ro c e e d in g s .

82. If s h o u ld  b e  n o fe d  fh a f " a d ju d ic a f io n "  in  fh is  fo rm  is fu n d a m e n fa lly  
d if te re n f  f ro m  a rb ifra fio n . " A d ju d ic a f io n "  in v o lv e s  a  s p e e d y  n o n 
b in d in g  d e c is io n . " A rb ifra f io n "  le a d s  fo  a  f in a l d e te rm in a t io n  b u f  c an
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ta k e  p la c e  o n ly  if th e  p a r t ie s  b o th  a g re e  to  re fe r  th e ir  d is p u te  to  
a rb itra tio n . T h e  p a r t ie s  c a n n o t b e  fo rc e d  to  u s e  a rb it r a t io n  (th is  w o u ld  
b e  a  b re a c h  o f th e ir  r ig h t  to  u n d e r  A rtic le  6 o f th e  E u ro p e a n  
C o n v e n tio n  o n  H u m a n  R ig h ts  to  h a v e  "acce ss  to  c o u rt" ) . If 
a d ju d ic a t io n  w a s  u n s u c c e s s fu l th e n , if  th e  c o m p la in a n t a g re e d , th e  
d is p u te  c o u ld  b e  re s o lv e d  b y  a n  M S A  D is p u te  R e s o lu tio n  T rib u n a l 
(a c tin g  a s  a n  a rb itra l  tr ib u n a l) .

Enhanced Defences to Legal Proceedings
83. T h e  s e c o n d  ty p e  o f le g a l in c e n tiv e  w o u ld  b e  th e  a v a ila b ility  of 

e n h a n c e d  d e fe n c e s  in  lib e l a n d  p r iv a c y  p ro c e e d in g s  to  p a r t ic ip a n ts  in  
th e  M SA .

84. T h ese  d e fen c es , w h ic h  c o u ld  b e  in c lu d e d , in  th e  e n a b lin g  le g is la t io n  
c o u ld  b e  as  fo llow s:

• In  lib e l p ro c e e d in g s  th e re  w o u ld  b e  a  n e w  d e fe n c e  o f 
" re g u la te d  p u b lic a tio n "  - a  p a r t ic ip a n t  w h o  w a s  s u e d  fo r  lib e l 
w h o  p u b lis h e d  a  p r o m p t  s u ita b le  c o rre c tio n  a n d  su ff ic ie n t 
a p o lo g y  a n d  p a id  c o m p e n s a tio n  a n d  g a v e  o th e r  r e d re s s  as  
o rd e re d  b y  th e  M S A  w o u ld  h a v e  a  c o m p le te  d e fe n c e  u n le s s  th e  
m a te r ia l  w a s  p u b lis h e d  m a lic io u s ly .

• In  p r iv a c y  p ro c e e d in g s , th e re  w o u ld  b e  a  " p u b lic  in te re s t  
p u b lic a tio n "  d e fe n c e  fo r  p a r t ic ip a n ts  w h o  c o u ld  s h o w  th a t  th e y  
h a d  a d h e re d  to  th e  p u b lic  in te re s t  re q u ire m e n ts  o f th e  C o d e . 
T h e  d e te rm in a t io n  o f th e  M S A  o n  th is  p o in t  in  th e  in d iv id u a l  
case w o u ld  be  of p e rsu as iv e  effect ( th o u g h  n o t b in d in g  o n  a  court).

85. T h e  le g is la t io n  w h ic h  e s ta b l is h e d  th e  M S A  c o u ld , fo r  e x a m p le , c o n ta in  
a  p ro v is io n  a lo n g  th e  fo llo w in g  lines:

D e f e n c e s  t o  D e f a m a t i o n  a n d  P r iv a c y  c l a im s

(1) In  a n y  c la im  fo r  d e fa m a tio n  it sh a ll b e  a  d e fe n c e  
(su b jec t to  su b -se c tio n  (3)) fo r  a  p u b lis h e r  to  s h o w  
th a t  i t  h a s  c o m p lie d  w ith  d ire c tio n s  a n d  
re q u ire m e n ts  g iv e n  o r  m a d e  b y  th e  A u th o r i ty  in  
re la t io n  to  th e  p u b lic a tio n  in  issu e .

(2) T h is  d e fe n c e  sh a ll b e  k n o w n  as  " re g u la te d  
p u b lic a tio n "

(3) T h e re  is  n o  s u c h  d e fe n c e  if th e  p u b lis h e r  k n e w  o r  
h a d  re a s o n  to  b e lie v e  th a t  th e  s ta te m e n t 
c o m p la in e d  of—

(a) re fe r re d  to  th e  c la im a n t o r  w a s  lik e ly  to  b e  
u n d e r s to o d  as  re fe r r in g  to  h im , a n d

(b) w as  b o th  false a n d  d e fam ato ry  of th e  claim ant.
(4) In  a n y  c la im  fo r  m isu s e  o f p r iv a te  in fo rm a tio n  o r  

b re a c h  o f c o n fid e n c e  i t  sh a ll b e  a  d e fe n c e  fo r  a 
p u b lis h e r  to  s h o w  th a t  it  h a s  c o m p lie d  w ith  th e  
p u b lic  in te re s t  re q u ire m e n ts  o f th e  C o d e . In  
d e te rm in in g  w h e th e r  o r  n o t  th e re  h a s  b e e n  su c h  
c o m p lia n c e  a  C o u r t  sh a ll, u n le s s  th e re  is  g o o d  
re a s o n  n o t  to  d o  so , fo llo w  a n y  d e te rm in a t io n  o f 
th e  A u th o r i ty  in  r e la t io n  to  th e  p u b lic a tio n  o f th e  
in fo rm a tio n  in  q u e s tio n .
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Additional Damages
86. T h ird ly , n o n -p a r t ic ip a n ts  in  th e  M S A  c o u ld  b e  re q u ir e d  to  p a y  

s ta tu to ry  " a d d it io n a l d a m a g e s"  if  th e y  p u b lis h e d  d e fa m a to ry  
a l le g a tio n s  o r  p r iv a te  in fo rm a tio n  in  b re a c h  o f fh e  p ro v is io n s  o f fhe  
C o d e  o r  b y  f la g ra n f ly  d is re g a rd in g  a  d e s is f  no fice  is s u e d  b y  fh e  M SA . 
T h o se  d a m a g e s  c o u ld  b e  lim ife d  b y  s fa fu fe  w ifh  re fe re n c e  fo  fh e  "n o n 
p e c u n ia ry "  d a m a g e s  w h ic h  a  c o u rf  w o u ld  o fh e rw ise  a w a rd  in  
a c c o rd a n c e  w ifh  e s fa b lish e d  p r in c ip le s , d e p e n d in g  o n  fh e  se r io u s n e s s  
o f fh e  b re a c h e s .

87. T h e  le g is la t io n  w h ic h  e s fa b lish e d  fh e  M S A  c o u ld , fo r  e x a m p le , c o n fa in  
a  p ro v is io n  a lo n g  fh e  fo llo w in g  lines:

A dditional  D amages

(1) T h e  c o u rf  m a y  in  p u b lic a tio n  p ro c e e d in g s  a g a in s f  
a  p u b lis h e r  h a v in g  r e g a rd  fo  a ll fhe  
c irc u m sfa n c e s , a n d  in  p a r t ic u la r  fo  fh e  n a fu re  o f 
fh e  c o n d u c f  c o m p la in e d  o f a n d  fh e  ex fen f fo 
w h ic h , fh e  c o n d u c f  in  q u e s tio n  w a s  n o f  in  
a c c o rd a n c e  w ifh  fh e  C o d e  o r  a g a in s f  a n y  d e s is f  
no fice  se n f  o u f  b y  fh e  A u fh o rify , a w a rd  s u c h  
a d d i t io n a l  d a m a g e s  as  fh e  ju sfic e  o f fh e  case  m a y  
re q u ire .

(2) N o  a d d i t io n a l  d a m a g e s  m a y  b e  a w a r d e d  a g a in s f  
a  P a rf ic ip a n f

New Legal Rights and Remedies against Non-Participants
88 . F in a lly , th e  e n a b lin g  le g is la t io n  c o u ld  g ra n t  o th e r  n e w  le g a l r ig h ts  a n d  

re m e d ie s  a g a in s t  n o n -p a r t ic ip a n ts .  T h ese  w o u ld  h a v e  tw o , 
c o m p le m e n ta ry , a im s: p r o v id in g  a n  in c e n tiv e  to  m e d ia  o rg a n is a t io n s  
to  p a r t ic ip a te  in  th e  M S A  a n d  p r o v id in g  access  to  e ffec tiv e  re m e d ie s  
fo r  c o m p la in a n ts  a g a in s t  n o n -p a r tic ip a n ts .

89. W e p ro p o s e  th e  fo llo w in g  n e w  le g a l r ig h ts  a n d  re m e d ie s  w h ic h  
w o u ld  o n ly  b e  a v a ila b le  a g a in s t  n o n -p a r tic ip a n ts :

• A  s ta tu to ry  r ig h t  o f r e p ly  o r  c o rre c tio n . T h e re  w o u ld  b e  a  r ig h t  
to  r e p ly  a n d  h a v e  a  c o rre c tio n  w ith  a p p ro p r ia te  p ro m in e n c e  
p u b lis h e d  u n d e r  th e  M S A  C o d e  (as th e re  is u n d e r  c la u se s  1 a n d  
2 th e  E d ito rs ' C o d e). T h ese  a re  r ig h ts  o f fu n d a m e n ta l  
im p o r ta n c e  in  e n s u r in g  th a t  th e  m e d ia  is  b o th  fa ir  a n d  a cc u ra te . 
N o n -p a r t ic ip a n ts  a re  n o t  b o u n d  b y  th e  M S A  C o d e  a n d  s h o u ld , 
th e re fo re , b e  b o u n d  u n d e r  th e  g e n e ra l la w  to  p ro v id e  s im ila r  
re p lie s  o r  co rrec tio n s .

• S ta tu to ry  s u p p o r t  fo r  access to  ju s tic e  in  p u b lic a tio n  
p ro c e e d in g s  a g a in s t  n o n -p a r t ic ip a n ts .  T h is  w o u ld  b e  d o n e  b y  
p r o v id in g  th a t  s u c h  p ro c e e d in g s  c o u ld  b e  b r o u g h t  w i th  th e  
b e n e f i t  o f C o n d it io n a l F ee A g re e m e n ts  w ith  " s ta g e d "  su ccess  
fees  - u p  to  s a y  75% in  cases  w h ic h  p ro c e e d  to  tr ia l - a n d  
" q u a lif ie d  o n e  w a y  c o s ts  sh if tin g "  ( th a t is, p ro v is io n  th a t  co sts  
w o u ld  n o t  o rd in a r i ly  b e  re c o v e ra b le  a g a in s t  u n s u c c e s s fu l 
c la im a n ts ) . T h is  is  n e c e s s a ry  b e c a u se  access  to  th e  C o u r ts  is 
s e v e re ly  re s tr ic te d  b y  th e  c o s ts  o f le g a l p ro c e e d in g s . 
C o m p la in a n ts  c a n  h a v e  e ffec tiv e  re m e d ie s  u n d e r  th e  M SA
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C o d e  w ith o u t  re c o u rs e  to  th e  c o u rts . S im ila r  e ffec tiv e  re m e d ie s  
n e e d  to  b e  a v a ila b le  a g a in s t  n o n -p a r tic ip a n ts .  W e b e lie v e  th a t  
th e  fa c t th a t  s u c h  su ccess  fees  w o u ld  o n ly  b e  a v a ila b le  a g a in s f  
n o n -p a rf ic ip a n fs , fh e  n o n -re c o v e ra b ilify  o f in s u ra n c e  
p re m iu m s , fh e  re q u ire m e n f  o f " s fa g in g '' a n d  facf fh a f  fhe  
h ig h e s f  su ccess  fee  w o u ld  b e  le ss  fh a n  100% w o u ld  m e a n  fh a f 
fh is  p ro v is io n  w o u ld  b e  c o n s is fe n f  w ifh  A rtic le  10 a s  a n a ly s e d  
in  b y  fh e  C o u rf  o f H u m a n  R ig h fs  in  fh e  case  o f M GN v United 
Kingdom (C ase  N o  39401 /  04, 18 J a n u a ry  2011).

90. A s  fo  fh e  fo rm e r , fh e  le g is la t io n  w h ic h  e s fa b lish e d  fh e  M S A  c o u ld , fo r 
e x a m p le , c o n fa in  a  p ro v is io n  a lo n g  fh e  fo llo w in g  lin e s  (m o d e lle d  o n  
fh e  e q u iv a le n f  le g is la tiv e  p ro v is io n  in  F in la n d ):

R ight of  R eply or  C orrection  against  N o n -P articipants
(1) A n y  p e r s o n  w h o  c la im s  fh a f  in fo rm a f io n  

p u b lis h e d  b y  a  N e w s  P u b lis h e r  fo  fh e  p u b lic  o r  a 
sec fio n  o f fh e  p u b lic  w h e fh e r  p r in fe d  o r  o n lin e  is 
in a c c u ra fe , m is le a d in g  o r  d is fo r fe d  h a s  a  r ig h f  fo 
h a v e  a  r e p ly  o r  c o rre c tio n  p u b lis h e d  in  fh e  sa m e  
p u b lic a tio n . T h e  p e r s o n  w h o  m a k e s  s u c h  a  c la im  
is  re fe r re d  fo, in  fh is  secfion , a s  fh e  
" C o m p la in a n ti '.

(2) T h e  N e w s  P u b lis h e r  sh a ll p u b lis h  a  p ro p o r f io n a fe  
a n d  a p p ro p r ia fe  r e p ly  o r  co rre c tio n , fre e  o f c h a rg e  
a n d  w ifh o u f  u n d u e  d e la y , in  fh e  sa m e  m a n n e r  as  
fh e  in fo rm a f io n  o n  w h ic h  fh e  d e m a n d  fo r  a  r e p ly  
o r  c o rre c tio n  is b a s e d , p r o v id e d  fh a f  fh e  co n fen fs  
o f fh e  r e p ly  o r  c o rre c tio n  sh a ll n o f  b e  ille g a l o r 
o ffen s iv e .

(3) A  d e m a n d  fo r  a  r e p ly  o r  c o rre c tio n  sh a ll b e  m a d e  
b y  fh e  C o m p la in a n f  in  w r i t in g  w ifh in  14 d a y s  of 
fh e  p u b lic a tio n  o f fh e  in fo rm a f io n  o n  w h ic h  fh e  
d e m a n d  is b a se d .

(4) If fh e  d e m a n d  fo r  a  r e p ly  o r  c o rre c tio n  is re jecfed , 
th e  re je c tio n  a n d  th e  re a s o n s  fo r i t  sh a ll b e  
n o tif ie d  fo  fh e  C o m p la in a n f  w ifh in  7 d a y s  o f fh e  
re c e ip f  o f fh e  d e m a n d .

(5) T h e  C o m p la in a n f  sh a ll h a v e  fh e  r ig h f  fo  su b m if  
fh e  is su e  o f w h e fh e r  fh e  p re c o n d it io n s  fo r  fh e  
r ig h f  o f r e p ly  o r  c o rre c tio n  h a v e  b e e n  m e f fo  fh e  
C o u rf, w ifh in  30 d a y s  o f re c e iv in g  w r i t te n  
n o fif ic a fio n  o f fh e  re a s o n s  fo r  fh e  re jec tio n . T he  
C o u rf  m a y  o rd e r  fh e  N e w s  P u b lis h e r  fo  c o m p ly  
w ifh  ifs  d u f ie s  u n d e r  fh is  secfion .

(6) T h e  d u fy  p r o v id e d  fo r  in  fh is  sec fio n  sh a ll n o f 
a p p ly  fo  P a rf ic ip a n fs .

91. T h e  p ro v is io n  a s  fo  fh e  re c o v e ra b ilify  o f s fa g e d  su ccess  fees  o f u p  fo 
75% a n d  o n e  w a y  cosfs  s h if tin g  c o u ld  a lso  b e  in c lu d e d  in  fh e  e n a b lin g  
le g is la tio n . T h is  w o u ld  m a k e  if c lea r fh a f  s u c h  su ccess  fees  c o u ld  n o f 
b e  re c o v e re d  f ro m  p a rf ic ip a n fs .
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Section 9; Conclusions and the Leveson Inquiry's Module 4 
Criteria

92. In  c o n c lu s io n , w e  b e lie v e  th a t  th e  p ro p o s a l  fo r  re g u la t io n  b y  th e  M SA  
w ill p ro v id e  a  fa ir  a n d  effecfive  sy sfe m  of, w h ic h  c o u ld  b e  e x fe n d e d  fo 
a ll fo rm s  o f m e d ia , w h e fh e r  p u b lis h e d  o n s h o re  o r  o ffsh o re . A lfh o u g h  
sef u p  b y  e n a b lin g  le g is la f io n  fh e  M S A  w o u ld  b e  w h o lly  in d e p e n d e n f  
o f g o v e rn m e n f  a n d  p a r l ia m e n f  a n d  ifs p o w e rs  o v e r  ifs  m e m b e rs  
w o u ld  d e r iv e , u lf im a fe ly , f ro m  fh e ir  a g re e m e n f  fo  b e  b o u n d .  If w o u ld  
e n h a n c e  access fo  ju s tic e  fo r b o fh  c o m p la in a n fs  a n d  p a rf ic ip a n fs .

Leveson Criteria

I n t r o d u c t i o n

93. T h e  L e v e so n  In q u iry  h a s  p ro p o s e d  five  c rife ria  a g a in s f  w h ic h  a n y  
p ro p o s e d  re g u la to ry  s o lu tio n  fo r  fh e  m e d ia  s h o u ld  b e  m e a s u re d . 
T h e ir  a p p lic a t io n  fo  fh e  a b o v e  p ro p o s a l  w ill b e  a d d re s s e d  in  fu rn  
u n d e r  fh e  h e a d in g s  se f o u f

E f f e c t iv e n e s s :
94. T h e  p ro p o s a l  is  d e s ig n e d  fo  p ro v id e  a n  e ffecfive  re g u la to r  w h ic h  

re c o g n ise s  fh a f  p u b lic  in fe re s f  jo u rn a l is m  is e s se n tia l fo  a  d e m o c ra tic  
soc ie fy  a n d  a lso  fh a f  a c c u ra c y  a n d  fa irn e s s  in  m e d ia  r e p o r t in g  se rv e s  
fh e  p u b lic  in fe re sf. If is  d e s ig n e d  fo  b e  se n s if iv e  fo  fh e  c o n c e rn s  o f fhe  
m e d ia  w h ils f  p r o v id in g  sw iff  a n d  effecfive  re m e d ie s  fo  fh e  p u b lic .

95. T h e  M S A  w o u ld  a im  fo  a l te r  fh e  c u lfu re  o f fh e  m e d ia  so  fh a f  in v a s io n s  
o f in d iv id u a l  r ig h fs  a re  p ro p e r ly  c o n s id e re d  a n d  ju s ti f ie d  b e fo re  fh e y  
fak e  p la ce . If w o u ld  sef a p p ro p r ia te  e fh ic a l s fa n d a rd s  -  a f te r  fhe  
w id e s f  c o n su lfa f io n  -  f ra in  fh e  m e d ia  in  fh e ir  o p e ra t io n  a n d  m o n ifo r  
c o m p lia n c e .

96. A  c e n fra l fe a fu re  o f fh e  M S A  is  ifs  v o lu n fa ry  n a fu re  a n d  o ffsh o re  a n d  
o n lin e  p u b lis h e rs  w o u ld  b e  e n c o u ra g e d  fo  jo in . If is n o f  ju s f  d e s ig n e d  
fo  r e g u la te  fh e  (sh r in k in g )  o n s h o re  p r in t  m e d ia  b u t  to  p ro v id e  a 
f ra m e w o rk  in  w h ic h  d e v e lo p in g  fo rm s  o f m e d ia  c o u ld  b e  re g u la te d .

F a ir n e s s  a n d  O b j e c t iv it y  o f  St a n d a r d s

97. T h e  M S A  C o d e  w o u ld  b e  p r e p a r e d  b y  a  c o m m itte e  in c lu d in g  
s u b s ta n tia l  in d u s tr y  r e p re s e n ta t io n  w ith in  a  f ra m e w o rk  se t o u t  in  th e  
e n a b lin g  le g is la tio n . T he  C o d e  C o m m itte e  w o u ld  b e  in d e p e n d e n t  of 
g o v e rn m e n t a n d  w o u ld  h a v e  a  m a jo r ity  o f " n o n -m e d ia '' 
r e p re s e n ta tiv e s .

In d e p e n d e n c e  a n d  t r a n s p a r e n c y  o f  e n f o r c e m e n t  a n d  c o m p l i a n c e

98. T h e  M S A  w o u ld  b e  o p e ra t io n a l ly  in d e p e n d e n t  o f b o th  g o v e rn m e n t 
a n d  th e  m e d ia  a n d  w o u ld  c o m m a n d  p u b lic  re sp e c t. T h e  a p p o in tm e n t  
p ro c e s se s  w o u ld  b e  in d e p e n d e n t  o f g o v e rn m e n t, p a r l ia m e n t  a n d  th e  
m e d ia .

99. T h e  " re s p o n s ib le  e d i to r "  w o u ld  b e  re s p o n s ib le  fo r c o m p lia n c e  w ith  
th e  M S A  C o d e  a n d  th e re  w o u ld  b e  re g u la r  a u d i ts  a n d  re p o r ts  to  
e n s u re  c o m p lia n c e . A ll s u b s ta n tia l  m e d ia  o rg a n is a t io n s  w h ic h
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p a r tic ip a te  w o u ld  b e  re q u ir e d  to  a p p o in t  a n  in te rn a l  o m b u d s m a n  to  
d e a l, in  th e  f ir s t  in s ta n c e , w i th  r e a d e rs ' c o m p la in ts  a n d  to  a ss is t 
jo u rn a l is ts  in  c o m p ly in g  w ith  th e  M S A  C o d e .

P o w e r s  a n d  R e m e d i e s

100. T h e  s y s te m  w o u ld  p ro v id e  re m e d ie s  o f fw o  k in d s . F irsf, in  re la t io n  fo 
b re a c h e s  o f fh e  co d e  a ffe c tin g  in d iv id u a ls ,  fh e  M S A  w o u ld  b e  a b le  fo 
a w a rd  c o m p e n s a tio n  a n d  m a k e  a p p ro p r ia fe  o rd e r s  fo r  fh e  p u b lic a tio n  
o f c o rre c tio n s  o r  s u m m a r ie s  o f ifs ru lin g s . S eco n d , in  re la t io n  fo 
" sy s fe m ic "  b re a c h e s , fh e  M S A  w o u ld  p u b lis h  re p o r fs  a n d  w o u ld  h a v e  
fh e  p o w e r  fo  im p o se  f in e s  a n d  o rd e r  fh e  p u b lic a f io n  o f s u m m a r ie s  o f 
ifs  ru lin g s .

C o s t

101. T h e  a v a ila b ilify  o f c o m p u ls o ry  a d ju d ic a t io n  fo  p a rf ic ip a n fs  w o u ld  
re s u lf  in  c o n s id e ra b le  s a v in g s  o f le g a l cosfs  fo r  fh e  m e d ia  w h ic h  
c o u ld , in  p a rf , b e  u s e d  fo  f in a n c e  fh e  o p e ra f io n  o f fh e  M SA . O v e ra ll 
a lfh o u g h  th e  w ill c o s t m o re  th a n  th e  P re s s  C o m p la in ts  C o m m is s io n  it 
w ill p ro v id e  a  m u c h  w id e r  ra n g e  o f se rv ice s  a n d  b e n e f its , b o th  to  th e  
p u b lic  a n d  th e  m e d ia .

7 Ju n e  2012
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Participants in the Round Table

P e te r  Bale 
A la s ta ir  B re tt 
G e o rg e  B rock  
M a n d y  C o rm a c k  
T o n y  D a n k e r  
D a v id  L ev y  
J o h n  L lo y d  
K e v in  M a rs h  
M a r tin  M o o re  
R ic h a rd  P e p p ia t t  
R o b e r t S h rim s le y  
H u g h  T o m lin s o n  Q C  
D a v id  U re  
S te p h e n  W h ittle
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