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A p p en d ix  2

R E S P O N S E  O E  T H E  P U B E IC  C O M M I S S I O N E R S  T O  T H E  R U E E 1 3  N O T IC E

Dear Sir Brian

We, the signatories to this letter, are the nine Public Commissioners o f the PCC. We w rite  in  
response to some o f the proposed criticism s contained in  the Rule 13 notice addressed to our 
Chairm an Lord  H u n t o f W irra l. We con firm  that we have a ll been p rov ided  w ith  copies of 
tha t notice, hav ing  signed the necessary con fidentia lity  agreements.

These criticism s are based on a num ber o f assertions about us w h ich  invo lve  serious 
im putations against our in teg rity , honesty and im partia lity . These assertions are w h o lly  
un true  b u t capable, i f  repeated or g iven credence in  your report, o f causing serious and 
un fa ir reputa tiona l damage to each o f us. We therefore request the ir w ithd raw a l.

We w i l l  deal f irs t w ith  the central allegation that we were a ll selected on the basis o f our 
support and sym pathy fo r the press's interests rather than on the basis o f our com m itm ent 
to being independent and free-th ink ing  (Paragraph 3(e)). The clear im p lica tion  o f this is that 
in  perfo rm ing  our roles at the PCC we have been pre-disposed to favour the press over 
complainants, and have fa iled to exercise the independent th in k in g  required o f us.

This fundam ental im tru th  - seem ingly based on the preconceptions and assumptions of 
people w ho  have no actual know ledge o f the w ork ings o f the PCC b u t w ho  are opposed in  
p rinc ip le  to the present fo rm  o f self-regulation o f the press - can be seen to lie  at the roo t o f a 
num ber o f the other proposed criticism s in  the Rule 13 notice, accusing us (for example) of 
a llow ing  decisions to be im d u ly  influenced by the ed ito ria l members and o f hav ing  acted in  
a num ber o f respects w ith  im proper m otives and intentions. We w i l l  refer b rie fly  to these 
criticism s below.

O U R  S U P P O S E D  E A C K  O E  I N D E P E N D E N C E

In  the earlier stages o f your hearings i t  was noticeable tha t you  and Robert Jay QC appeared 
to have picked up  tw o  o f the "m y th s " about the PCC w h ich  had come in to  existence as a 
resu lt o f the preconceptions and assumptions to w h ich  we have jus t referred: (1) tha t the 
ed ito ria l members o f the PCC, despite being in  a m in o rity , have had a d isproportionate 
am ount o f influence on its discussions and decisions, and (2) that the pub lic  members o f the 
Com m ission are people w ith  a natu ra l inc lina tion  to place the freedom  of the press ahead of 
the rights o f ind iv idua ls .

I t  was fo r that reason, and in  order to demonstrate the true position  as opposed to the 
myths, that on 9 February 2012 one o f us (Jeremy Roberts QC) subm itted to you r In q u iry  a 
detailed witness statement based on his firs t-hand knowledge. We can con firm  tha t that 
w itness statement set out the true position  entire ly  accurately, and we w o u ld  have hoped 
tha t i t  w o u ld  have dem olished the tw o  m yths once and fo r all. A l l  o f us (except Charles 
Anson, w ho  has jo ined the Com m ission since February) had seen and approved the 
statement before i t  was subm itted.

MOD400004955



For Distribution to CPs

Receipt o f the statement was acknowledged by D r Simon M ille r on 9 February 2012. We do 
no t know  w hether you  personally have ever seen it. We rather suspect tha t you m ay not 
have done: i f  you  had, and i f  you  had had any reservations about the accuracy o f any o f its 
contents, we w o u ld  have expected you  to take up  Jeremy Roberts' offer to attend and give 
oral evidence, so that he could  be challenged about i t  and have the o ppo rtun ity  to respond 
to any such challenge. That offer o f course stands, even at this stage. We are sure that you 
w o u ld  no t w ish  you r report to contain criticism s based on serious and reputa tiona lly  
dam aging assertions to w h ich  we have already p rov ided  a comprehensive rebutta l w h ich  
has no t been the subject o f any challenge.

Jeremy Roberts' w itness statement appears as A ppend ix  3 to Lord  H im t's  response to the 
Rule 13 notice. In  his statement he set out b rie f details o f his ow n previous experience as 
w e ll as his experience at the PCC (inc lud ing  his experience w hen app ly ing  fo r appointm ent 
as a Commissioner). A t  the end o f the statement there were b rie f summaries o f the ir ow n 
backgrounds and experiences p rov ided  by fou r o f the other lay Commissioners: Ian N icho l 
(whose term  o f office came to an end on 29 February 2012), Simon Sapper, Julie Spence and 
N e il Watts. S im ilar b rie f summaries have now  been p rov ided  by Charles Anson (who 
jo ined  the PCC in  M arch 2012 in  succession to Ian N ichol), Lord  Grade, Esther Roberton, 
M ichael Smyth and Ian W alden, and w i l l  be found  after the witness statement in  Lord  
H un t's  A ppend ix  3.

Paragraph 3 o f the notice says tha t the PCC "w as no t independent fro m  the press indus try ". 
O f course neither the PCC nor any other self-regulatory body is com plete ly independent (in 
its broadest sense) o f the indus try  or profession in  question, w h ich  has inva riab ly  set up  the 
system and inva riab ly  finances that body.

W hat matters is, however, w hether those w ho  are appointed to handle and adjudicate on 
com plaints are people w ho  approach the ir task independently, i.e. w ith o u t any bias or pre­
d isposition to favour one side rather than the other. That is exactly w ha t we are. Each o f us 
applied to jo in  the PCC as a result o f being attracted by the o pp o rtim ity  to contribute to an 
im po rtan t pub lic  service, and in  the belief tha t our contributions w o u ld  help to upho ld  a 
proper balance between the freedom  of the press and the rights o f ind iv idua ls . A ny  
suggestion to the contrary is quite  untrue.

The firs t sentence o f paragraph 3(e) ("M em bers ... were on ly  recru ited w ho  supported the 
existing system of se lf-regulation in  p rinc ip le ") appears to carry w ith  i t  the suggestion that 
fo r tha t reason we m ust be pre-disposed to favour the newspaper over the complainant: 
indeed th is is made exp lic itly  clear by the th ird  sentence ("This meant tha t even the lay 
members were selected on the basis o f the ir support and sym pathy fo r the press's interests 
rather than on the basis o f the ir com m itm ent to being independent and free-th ink ing").

None o f us has seen fo r a long tim e such an obvious non sequitur as the suggestion that 
because you support self-regulation you  w i l l  support the press's interests as opposed to 
being independent and free-th inking. The suggestion tha t any o f us lacks a com m itm ent to 
being independent and free-th ink ing  is a w h o lly  im jus tified  s lu r no t on ly on us b u t on those 
invo lved  in  the selection process w h ich  resulted in  our appointments.
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To illustra te  the fairness and openness o f fhe appoinfm enfs process (w hich was m odelled on 
fhe Code o f Pracfice issued hy fhe Commissioner o f Public Appo in fm enfs) we w o u ld  refer 
fo fhe secfion o f Lord  H im Ls response fo fhe Rule 13 nofice w h ich  deals w ifh  fhe crific ism  in  
suh-paragraph 3(e). The invo lvem enf fh roughou f o f an independenf reviewer has heen an 
im po rfan f feafure o f fhe process. For fhe mosf recenf selecfion process (between January 
and A p r il 2011, resu lting  in  the appointm ent o f five  o f us) fhe independenf reviewer was a 
senior public appoinfm enfs represenfafive o f fhe Cabinef Office. A lfhough  if  is no f o f course 
our d irecf concern, we cannof help w ondering  whefher - g iven fhe im p lied  crific ism  o f fhe 
supposed lack o f independence in  fhe appoinfm enfs process - a Rule 13 nofice has been senf 
fo fhe Cabinef Office.

The suggesfion fhaf fhe appoinfm enf process and selecfion criferia  focused m ore on fhe 
im porfance o f fhe freedom  of fhe press fhan on fhe profecfion o f members o f fhe pub lic  was 
exposed as a m y fh  by fhe second parf o f Jeremy Roberfs' im challenged wifness sfafemenf.

We w o u ld  w ish  fo echo fhe commenf in  Lord  H unLs response fha f i f  is a p ify  fha f you have 
no f come fo observe any o f our regular Commission meefings or fo observe fhe day-fo-day 
w o rk  o f our dedicafed, b rig h f and ha rdw o rk ing  sfaff. I f  you  had done so, and indeed i f  you 
had seen fhe w eekly commenfs w h ich  we send in  each week on fhe week's bafch o f cases, 
we do no f believe fha f you w o u ld  have begun fo enferfain fhe v iew  fhaf we are in  any w ay 
lacking in  independence or fair-m indedness.

Despife fhe crificism s fo w h ich  we have been subjecfed in  some quarfers (and fhe facf fhaf 
you r Rule 13 nofice frequenfly  refers fo fhe PCC in  fhe pasf fense, as i f  i f  no longer exisfed) 
we have continued week in  and week ouf fo perfo rm  fhe public service w h ich  we signed up 
fo do and fo r w h ich  fhere remains a confinu ing  public demand; and we are confidenf fhaf 
we have always succeeded in  our a im  fo ho ld  fhe scales o f justice equally between 
com plainants and the press.

T H E  S U P P O S E D  IN E E U E N C E  O E  T H E  E D IT O R S  O V E R  O U R  D E C I S I O N S

Paragraph 3 o f fhe nofice says fha f "se rv ing  edifors ... have w ie lded  considerable influence, 
pa rticu la rly  w ifh  regard fo decision-m aking"; and paragraph 3(d) makes a s im ila r 
suggesfion in  d iffe ren f words.

As you  know  we s ign ifican fly  oufnum ber fhe edifors on fhe Commission, and any 
suggesfion fhaf we feebly a llow  fhe edifors fo exercise a d isproporfionafe am ounf of 
influence over our decisions is en tire ly  unfrue, and is a s lu r no f on ly  on our independence 
and robusfness b u f also on fhe w ay in  w h ich  fhe edifors fhemselves perfo rm  fhe ir 
responsibilities as Commissioners. They are valued colleagues w ho  confribufe fo our 
discussions and decisions in  exacfly fhe same w ay as we do. As you  know  fro m  Lord  
H unLs sfafemenf, fhey scrupulously absenf fhemselves fro m  any discussion o f com plainfs 
againsf fhe ir ow n publications or ofhers in  fhe same group.

This particu la r crific ism  was, we hope, comprehensively dem olished in  fhe firs f parf of 
Jeremy Roberfs' unchallenged wifness sfafemenf, w h ich  we w i l l  no f repeaf here. We all 
agree fhaf i f  confains an entire ly  accurafe description o f how  our decisions are arrived af.
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O U R  S U P P O S E D  M O T I V E S  A N D  I N T E N T I O N S

The Rule 13 notice contains a cluster o f suggestions a ttr ibu ting  to us im proper motives fo r 
do ing  fhis or no f do ing  fhaf. I f  seems fhaf a ll o f fhese suggestions are based on fhe entire ly 
erroneous belief (exposed above as a m yfh ) fha f we are here fo supporf and profecf fhe press 
insfead o f being independenf and free-fh inking.

We w i l l  no f deal w ifh  a ll fhe poinfs in d iv id u a lly , as fhey are deal! w ifh  in  Lord  H untis  
response. By w ay o f example and fo illusfra fe  fhe general p o in f we w i l l  ju s f m ention fhe 
accusation in  paragraph 2(g) o f being "u n w ill in g "  fo resolve facfual dispufes, so as fo enable 
fhe press fo avoid adverse adjudications, and "a llo w in g " fhe exisfence o f a facfual d ispufe fo 
prevenf us fro m  reaching a conclusion. This is inaccurafe and unfa ir.

O ur lim ifed  powers mean fha f we are sometimes unable (as opposed fo " im w illin g " )  fo 
esfablish fhe fru fh  abouf d ispufed facfs, and i f  we cannof esfablish suffic ienf facfs fhaf can 
mean fha f we are unable fo reach a conclusion. As is po in fed ouf in  Lord  HunTs response, i f  
we were to accede arb itra rily  to one version o f  the facts over another w ithout good reason, we 
w ould open ourselves to significant critic ism  and, potentially, to  legal challenge by way o f  

Judicial Review. The fact tha t w ith  our lim ited  powers we are sometimes unable to resolve 
factual disputes m ay be a weakness o f fhe presenf sysfem, b u f i f  should no f be a critic ism  of 
our approach, s till less o f our independence or im parfia lify .

We w i l l  also m ention fhe critic ism  (in paragraph 2(f) o f fhe notice) o f fhe facf fhaf fhe PCC 
does nof n o rm a lly  carry ou f investigations (a) where no com pla inf has been made, or (b) 
where a com pla inf has been made by a fh ird  pa rfy  or (c) where fhere are ongoing c iv il 
actions or crim ina l investigations. Insofar as fha f m ay be in fended as a critic ism  o f us fo r no f 
changing fhese policies (w hich fhe PCC has applied fo r m any years) we w o u ld  m erely say 
fha f we rem ain o f fhe genuine and sfrong ly held  (and, we w o u ld  subm if, correcf) op in ion  
fha f fhere are good reasons - no f recognised in  fhe Rule 13 notice - fo r a ll fhree policies.

As fo (a) and (b) fhere are offen real d ifficu lties  in  a ffem pfing  fo carry ouf, w ifh o u f fhe co­
operation o f fhe person(s) d irecfly  affecfed, fhe k in d  o f investigations w h ich  fhe PCC is 
equipped fo carry ouf; and such an investigation m ay offen be counfer-producfive in  fhaf if  
m ay cause fu rfhe r im welcom e attention and add itiona l problem s fo r fhe person(s) d irecfly  
affecfed. As fo (c) concurrenf investigations o f fhe same m atter by d iffe ren f bodies w i l l  offen 
gef in  each ofher's way; and fhe powers available fo fhe police in  crim ina l investigations or 
fo fhe courfs in  c iv il actions generally p rov ide  a more effective means o f getting af fhe fru fh  
and resolving dispufes.

O f course none o f fhe fhree policies is inflexib le, and in  particu la r cases where fhere is good 
reason fo deparf fro m  fhem, we can (and do) do so.

As regards paragraphs 6(b) and 6(c) o f fhe notice, fhe tw o  o f us w ho  were members o f fhe 
Com m ission af fhe tim e can sfafe cafegorically fro m  fhe ir personal know ledge, and fhe resf 
o f us can sfafe fo fhe besf o f our know ledge, in fo rm ation  and belief, fhaf fhe suggestion fhaf 
fhere was some k in d  o f a conspiracy in vo lv in g  any o f us or our predecessors 'deliberafely fo 
give false com forf fo politic ians and fhe public fha f allegations o f w idespread phone hacking
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were baseless' (paragraph 6(b)) is en tire ly  untrue, as is the suggestion o f such a conspiracy to 
attack the PCC's critics w ith  the in ten tion  o f 'shoring  up  fhe sysfem of self-regulafion w h ich  
w o u ld  ofherw ise have been fundam enfa lly  underm ined ' (paragraph 6(c)).

I f  is cerfa in ly frue fhaf fhe 2009 reporf ifse lf d id  make some critica l remarks abouf fhe 
G uardian; b u f fhese remarks, w h ils f possibly regrettable, were no f fhe resulf o f any 
conspiracy in vo lv in g  any o f us or our predecessors, as is now  suggesfed. We and so far as 
we know  a ll our predecessors have always acfed in  good fa ifh  and no f fro m  fhe k in d  of 
m otives now  ascribed fo us.

I f  is also frue fha f Baroness Buscombe, fhe fhen Chairm an o f fhe PCC, d id  on one occasion 
make some remarks w h ich  were considered defam afory o f M a rk  Lewis, and w h ich  resulfed 
in  a subsfanfial ouf-o f-courf sefflemenf. This was obviously regrettable. However, her 
remarks were no f made w ifh  fhe p rio r know ledge or approval o f any o f us or, we believe, 
any o f our predecessors, le f alone in  pursuance o f any conspiracy such as is now  alleged 
againsf us. We do no f know  w hefher fhere were any ofher "a ttacks" made by any ofher 
"represenfafives o f fhe PCC"; buf, i f  fhere were, fhe same applies fo fhem.

We are concerned fha f fhese very  serious proposed criticism s invo lve  serious im pufafions 
no f on ly  againsf fhe in feg rify  o f tw o  o f us b u f also on fha f o f a large num ber o f our 
predecessors. The con fiden fia lify  agreemenfs w h ich  we have signed have prevenfed us from  
confacfing fhem  and discussing fhe m atter w ifh  fhem. We do no f know  w hefher fhey have 
been served w ifh  Rule 13 notices: i f  nof, you w i l l  no doubf agree fhaf i f  w o u ld  be entire ly 
inappropria fe  fo r fhese criticism s fo be made when mosf o f fhose being criticised have been 
given no notice o f fhe 'charges' againsf fhem  and have had no opp o rfun ify  fo answer fhem.

We frus f fhaf in  fhe lig h f o f fhe above commenfs all criticism s accusing us (whefher 
expressly or im p lied ly ) o f bias, parfia lify , lack o f good fa ifh  or im proper motives or 
in fenfions w i l l  be w ifh d ra w n  in  fhe ir en tire ly  in  your fin a l reporf

Charles Anson CVO 

Lord  Grade o f Yarm oufh  CBE 

Esfher Roberfon 

Jeremy Roberfs QC 

Simon Sapper 

M ichael Smyfh CBE 

Julie Spence OBE QPM 

Professor Ian W alden 

N e il W affs
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