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Dear JeremY

hlews Gorporation I Egkyts proposed mcrgcr: further adviee on revised [Jll-s

we are writing as requesied in your leiter of 17 February 201 1, to provide you with our

advice orr whether a revised set of proposed undertakings (ulLs) provided by News

corporation on 28 February 2011 addresses the poteniial impact on media pluraliiy of its

proposed acquisition of the shares in British sky Broacicasiing Group plc (sky) ii does noi

already swR, as identifled in our report of 31 December 2010'

Baekground

ln our prevtous repori of 31 December 2010, we noted ihat the proposed iransaciion would

result in sky ceasing to lre a disiinci nredia enterprisc fronr News c'orporation' we

considered both external and internal pluraliiy and a range of tneasures to assess the elfeci

ef ihe proposed transaction' incluciing:

, Audier.rce share and reach within individual platforms - Follovrring the iransaciion'

News corporation wsuld be ihe only news and media provider preseni on all four media

plaiforms ai the wholesale level (TV, nernispapers, online and radio)' Ai the retail level' ii

would tre one of three providers of uK-wide news and curreni affairs on fhree of four

plaiforrns (alongside the BBC on TV, radio and Online and Nortliern & $hel! on Tt/'

newspapers and onltne).

" consunners, consumptiorr of news - we consiclered the parties' pgslt'ron !n respect of

iheir share of 'nsu,,s minuies' consuirred. This suggests that ihe propased aequisition

woui,j see News corporation consolidate its second place ifr ternrs of new$ eonsumpiion

{rising fie,.n 14% i-a 24% including whoiesale news provisicn) This eernF'are.$ io ihe BBS'

which has news consumption ol 44o/o of rninutes and DMGT which ie ihitd with 9%'
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. Primary nesearch on consumers' claimed use of different media - The proposed
transaction would be a combination of the second and fourth largest providers based on
our research into share of all references for news providers. For example, News
Corporation's potential ability to influence would increase with the addition of Sky News,
increasing its share of references from 12% to 22o/o. News Gorporation's reach as a
percentage of regular news consumers would increase from 32% to 51yo.

By considering these rneasures, we concluded that the proposed transaction would result in
an increase in News Corporation's ability to influence public opinion (through Sky News).
This indicated a change in the concentration of media ownership which would be likely to
affect sufficient pluralig.

Our advice, based on the evidence and reasons set out in our report, was that we reasonably
betieved that the proposed acquisition may be expected to operate against the public interest
since there may not be a sufficient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross-media audiences.

We therefore recommended a fuller s,econd stage reyiew qf thgse issues by the Competition
Commission to assess the extent to which the concentration in media ownership may act
against the public interest.

On 25 January you announced that, following meetings with Ofcom and News Corporation,
you intended to refer the merger to the Competition Commission, considering that it may be
the case that the mcrger may operate against the public lnterest ln media plurality. However,
before doing so, you said that it was right that you consider undertakings in lieu (UlLs)
offered by News Gorporation.

You requested Ofcom to advise you on the extent to which the proposed UlLs address the
potential impact on media plurality identified in our 31 December report. You separately
asked the OFT to advise you on whether the proposed UlLs would be practically and
financially viable and effective, in relation to which we have, as requested, assisted the OFT
in light of our sectoral expertise.

We wrote to you on 11 February 2011 with our views on News Gorporation's UlLs, which
propose t0 separate Sky News into a new company -'Newco'. tn that letter, we detailed the
importance of suitable governance measures being put in place as a result of the UlLs given
the fundamental commercial dependency of Newco on a merged News Corporation/Sky
entity.

In our view, these ulls did not provide sufficient assurances on such govemance
arrangements to address our previously expressed concerns on the impact on plurality from
the proposed transaction. However, we noted that the proposed UlLs may represent a way
fonruard in principle, subject to resolution of some key outstanding points and on further
negotiation relating to the detail of the arrangements.
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Following advice from Ofcom and the OFT, you received assurances from News Corporation

that it was willing to address the outstanding concems. On 17 February you asked us and

the OFT to work with News Corporation on a revised set of UlLs.

Following further discussion, News Corporation offered revised proposed UlLs that are

attached in full to this letter.

Revised proposed UlLs

In our letter of 11 February, we had indicated that in light of Newco's commercial

dependence on News Corporation, the following outline set of governance measures would

be needed in addition to the measures offered in the original proposed UlLs.

o The Board of Newco should consist of a majority of independent direclors,

"independent directors' being directors who have no other News Corporation or News

Corporation associated interest;

. The Board of Newco, including the independent non executive directors, should have a

combination of both senior editorial and business experience/expertise;

. The chairman of Newco should be an independent non executive;

. There should be a sub-committee of the Board of Newco to oversee editorial

independence and integrity of Newco's seryices ('the Board EditorialCommittee").

ln addition. we noted that the OFT had a number of remaining concerns relating to the

practical and financial viability of the initial UlLs. These concerns were relevant to our

plurality concems, and in our view would also need to be satisfactorily addressed in any final

UlLs.

Taking each of these points in turn, the revised UlLs, received in final form on 1 March 2011'

now propose as follows:

. a majority of the Newco board of directors will be independent, being directors who

have no other News Corporation or News Corporation associated interest (UlLs 3.1(iii)

and 10.4);

o the Chairman of the Newco board will be an independent director (UlLs 3.1(iii));

r the articles of association of Newco will provide that the board of Newco and its

committees shall have the appropriate balance of skills, experience, independence and

knowledge of Newco to enable them to discharge their respective duties and

responsibilities effectively and that at least one Independent Director must have senior

editorial and/or journalistic experience (UlLs 3.1(v));

. the articles of association of Newco will provide that Newco's Sky News TV, radio and

any closely related services (inespective of the platform on which such service is

distributed) will abide by the principle of editorial independence and integrity in news
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reporting and, where appropriate, wiltcomply with the Ofcom Broadcasting Code (UlLs
3.1(ii)). The reference to closely related services is to ensure that the provision of text
content alongside audiovisual content does not provide a mechanism for editorial
influence that could afiect the editorial independence and integrity of Newco news
services: and

. Newco shallhave a Gorporate Governance and Editorial Committee, key points of
whose terms of reference are defined in the articles of association. This committee
would oversee and report to the full board on compliance with the principles of editorial
independence and integrity in news reporting and compliance with ofcom's
Broadcasting Code (UlLs 3. 1 (viii)).

Under the revised proposed UlLs, the provisions in the articles relating to independent
direclors and the editorial committee would no longer apply if News Corporation acquired
more than 50% of the shares in Newco (even though News Corporation might not have the
75oi control of voting required to amend the articles of association of Newco).

However, News Corporqtion's sharq in New@ Wquld be l_imited to 3g.14olo and it woutd
require your prior approvalto acquire any more (UlLs 6.1).

In offering our advice in relation to the revised proposed undertakings w€ assume that you or
any successor would consult both publicly and with Ofcom and the OFT before agreeing to
any change which proposed to permit News Corporation to increase its shareholding above
39.140/0.

We understand that if you are minded to accept these revised proposed UlLs you will consult
on them (as would also be required by statute for any future changes to or termination of the
UlLs). lf you decide, subject to the outcome of the public consultation, to accept the UlLs, we
consider that further negotiation with News Corporation may be necessary on the precise
terms of contracts outlined within them which require your prior approval. lt is important to
note that the financial and practical viability of the revised proposed UlLs and their
effectiveness in addressing our plurality concems will depend on the detail of the
arrangements.

As you are aware, the revised proposed UlLs effectively run for a 10 year period. As we set
out in our letter of 11 February 2011, we have advised the OFT that we consider that a
caniage agreement of a 1O-year term in the context of market dynamics in this sector is long
term. This is because we consider that there is likely to be significant evolution of the market
and consumers' use of news and current affairs over the next decade. As a result, the
situation with regard to plurality may be significanfly different in 10 years time.

However, in this context, we would like to restate and emphasise our advice, set out in our
report of 31 December 2010 and our lefter of 1 1 February 2011, that the Government should
consider undertaking a wider review of the statutory framework to ensure plurality in the
public interest in the longer term. We believe that the cunent system is deficlent in failing to
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provide for intervention to be considered where plurality concerns arise in the absence of a

corporate transaction involving media enterprises.

Our advice

We have seen a draft of the OFT's further advice to you in relation to the financial and

practical viability of the revised proposed UlLs. We agree with the OFT's position'

ln conclusion, and with reference to the points set out above, we consider that the revised

proposed undertakings would address the plurality concerns identified in our report of

31 December2010.

T*, &-,

Golette Bowe

Enc

cc. Clive Maxwell, Executive Dkector, OFT

- Ed Richards
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