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RESPONSE TO NOTICE OF CONSULTATION ON THE PROPOSED 
ACQUISITION BY NEWS CORPORATION OF UP TO 60.9% OF BRITISH SKY 

BROADCASTING GROUP PLC

1. Introduction

1.1 This paper contains submissions made on behaif of BT, Guardian Media Group, 
Associated Newspapers Limited, Trinity Mirror Pic, Northciiffe Media and Teiegraph 
Media Group (together, the “Concerned Parties”) in response to the Department for 
Cuiture, Media and Sport's Notice of Consuitation on the proposed acquisition by News 
Corporation of up to 60.9% of British Sky Broadcasting Group PLC ("BSkyB”).

2. Executive Summary

2.1 The Secretary of State’s proposed remedy (and the process through which it has been 
formuiated) represent an unprecedented departure from normai standards as appiied 
under the UK’s merger controi regime. Furthermore, the Secretary of State has 
departed from the advice of the Office of Fair Trading (the “OFT”) in accepting a 
proposai which offers no effective or iasting soiution to the piuraiity concerns raised by 
the merger.

2.2 OFCOM found that News Corporation’s proposed acquisition of BSkyB (the “Takeover”) 
wouid give rise to serious piuraiity concerns and threaten to operate against the pubiic 
interest. It therefore recommended that the Takeover be examined by the Competition 
Commission (“CC”). Detaiied consideration by the CC couid oniy iegitimateiy be 
dispensed with if any undertaking in iieu (“UIL”) of reference addressed the concerns in 
a ciear-cut manner that removes aii materiai doubts.

2.3 The UiL proposed by News Corporation entireiy faiis to address the piuraiity concerns. 
To be effective, the remedy wouid need to ensure that Sky News remains independent 
of News Corporation, in reaiity, the UiL wiii make Sky News aimost entireiy dependent 
on News Corporation. For exampie. Sky News wiii be:

(i) Dependent upon a contract with News Corporation for 85% of its revenues (and 
25% of its costs).

(ii) Dependent upon News Corporation to distribute its TV news output on the 
BSkyB network.

(iii) Dependent upon News Corporation for its future existence -  since Sky News 
wiii be unviabie were the carriage agreement not to be renewed.

2.4 in these circumstances it is fancifui to expect that Sky News wiii enjoy any meaningfui 
independence aiiowing it to offer a separate contribution to news piuraiity. Instead, the 
editors and directors of Sky News wiii be acuteiy aware that the viabiiity of the company 
(and therefore their own job security) depends entireiy on maintaining the approvai of 
News Corporation.
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2.5

2.6

2.7

2.8

The Secretary of State’s answer to these concerns appears to rely on governance 
provisions. As the Secretary of State is aware, however, such behavioural obligations 
are ineffective in the absence of genuine structural independence. James Murdoch, 
Chairman of BSkyB, expressed the position succinctly as follows:

“[W]e m u s t  h a v e  g e n u in e  in d e p e n d e n c e  in  th e  n e w s  m e d ia . G e n u in e  

in d e p e n d e n c e  is  a  r a r e  th in g . N o  a m o u n t  o f  g o v e r n a n c e  in  th e  fo rm  o f  

c o m m it t e e s , r e g u la t o r s , t r u s t s  o r  a d v is o r y  b o a r d s  is  t r u ly  s u f f ic ie n t  a s  a  

g u a r a n t o r  o f  in d e p e n d e n c e .. .O n  th e  c o n tra ry , in d e p e n d e n c e  is  c h a r a c t e r is e d  b y  

th e  a b s e n c e  o f  s u p e r v is io n  a n d  d e p e n d e n c y "  ^

Over the “short and medium" term, the remedy contained in the UIL is therefore deeply 
flawed. But over the longer term, it is simply non-existent. The likelihood is that Sky 
News will cease to exist after 10 years unless News Corporation decides to extend the 
carriage agreement. The OFT expressed the problem clearly when it stated that:

“[ T ] h e  U IL  a r e  u n lik e ly  to  b e  e ff e c t iv e  o v e r  th e  lo n g  te rm ; th e  f in ite  d u ra t io n  o f  

th e  c a r r ia g e  a g r e e m e n t  is  a  p r a c t ic a l a n d  f in a n c ia l is s u e  w h ic h  p o s e s  a  

s ig n if ic a n t  r is k  to  th e  o p e r a t io n  o f  th e  U IL  b e y o n d  1 0  y e a r s  ( a n d  p o s s ib ly  

e a r lie r ) .”^

Nonetheless, the Secretary of State is proposing to accept News Corporation’s proposal 
despite its failure to include a lasting remedy. He appears to do so simply on the basis 
that the current plurality problems might disappear over the next few years. There is, 
however, no apparent evidence to support such an assessment (indeed, the Secretary 
of State himself does not explain how it might occur). In effect, he is asking the general 
public (rather than News Corporation or BSky B) to take the risk that it does not occur. 
Again, this approach is entirely out-with the normal standards as applied under the UK’s 
merger control regime and, indeed, contrary to the Department of Culture, Media and 
Sport’s role as being “r e s p o n s ib le  f o r  r e p r e s e n t in g  th e  p u b lic  in t e r e s t  in  m e d ia  in d u s t r y  

m e r g e r s ”.^

In sum, the proposal completely falls to address the serious plurality Issues raised by 
the Takeover. Any such decision to accept the UIL would fail to meet basic public law 
requirements of reasonableness and would show a cavalier disregard for the public 
interest in maintaining news plurality in the UK.

 ̂James Murdoch - MacTaggart Lecture (2009).

 ̂Paragraph 1.18, OFT report dated 11 January 2011.

 ̂See http://www.culture.aov.uk/what we do/media meraers/7766.asDx
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3.

3.1

3.2

4.

4.1

The Plurality Concerns

The Takeover gives rise to plurality concerns which have been recognised by both 
OFCOM and the Secretary of State. The core of these concerns is that News 
Corporation (as the largest supplier of national newspapers in UK) and Sky News (as 
one of only three suppliers of TV news and one of only two suppliers of national radio 
news) are two of the most important voices in the UK news media, such that combining 
them would result in an insufficient plurality of news suppliers post-Takeover.

It follows that the plurality concerns can only be addressed by ensuring that News 
Corporation and Sky News remain as separate contributors to news plurality in the UK. 
Any UIL which allows News Corporation to influence Sky News will not achieve the key 
requirements of ensuring that they remain as separate and independent contributors to 
news plurality.

Key Requirements for a Genuine Remedy

Any genuine remedy must ensure that Sky News is a viable, independent operator post
Takeover. Sky News can only be an independent source of news plurality if it has (i) 
editorial, (ii) financial, (iii) commercial and (iv) operational independence from News 
Corporation. Some of the implications are as follows:

(0 Editorial independence -  this would require Sky News to have freedom from 
direct or indirect editorial influence.

(ii) Financial independence -  this would require Sky News to have access to 
sufficient sources of income to funds its own news-gathering and distribution 
without reliance on News Corporation.

(iii) Commercial independence -  this would require Sky News to have its own 
market presence and a sustainable third party customer base.

(iv) Operational independence -  this would require Sky News to be free from any 
ability for News Corporation to impede the operation of Sky News or the 
distribution of its content.

4.2

4.3

Any UIL must ensure Sky News' independence on each of these parameters if it is to 
provide a genuine remedy to OFCOM’s plurality concerns. It is unrealistic to expect 
editorial independence in the absence of the other forms of independence.

Importantly, to fulfil the OFT’s standard for a “clear-cut” remedy, there “m u s t  n o t  m a t e r ia l 

d o u b t s  a b o u t  th e  o v e r a ll e f f e c t iv e n e s s  o f  th e  r e m e d y  in  s o lv in g  th e  p r o b le m "  ̂

Paragraph 5.8, OFT Mergers: Exceptions to the duty to refer and undertakings in iieu of reference guidance 
(December 2010).

MOD400003417



For Distribution to CPs

S L A U G H T E R  A N D  M A Y Strictly Confidential

5. Proposed UIL will Remove Sky News’ Independence

5.1 N ew s C orporation ’s proposal fails to  ensure the independence o f S ky  N e w s  on any of 

the ab o ve  p aram eters .

5 .2  C urrently N ew s Corporation does  not exercise control o ver S ky  N e w s  or its output. 

B S kyB  previously reported to th e  C C , in the context o f B S k y B / IT V  th a t “n e it h e r  N e w s  

C o r p o r a t io n  n o r  a n y  o f  it s  s u b s id ia r ie s  h a s  th e  a b ilit y  to  in f lu e n c e  B S k y B ’s . . .n e w s  

c o n te n t." ^ Sim ilarly, N ew s In ternational reported that it “d id  n o t  in t e r v e n e  o r  in f lu e n c e  

th e  p r e s e n t a t io n  o f  n e w s  c o n te n t , c h o ic e  o f  s t o r ie s  o r  e d it o r ia l s t a n c e  t a k e n  b y  S k y  

A /ew s ...”.® In addition, th e  C C  has reported th at V e  r e c e iv e d  n o  e v id e n c e  fro m  th ird  

p a r t ie s  to  s u g g e s t  th a t s e n io r  e x e c u t iv e s  a t  B S k y B  o r  it s  p a r e n t  c o m p a n ie s  e x e r t e d  

in f lu e n c e  o n  th e  S k y  N e w s  a g e n d a " 7

5 .3  This is in stark contrast to th e  position post-Takeover, w h e re  u n d e r th e  S ecre tary  o f 

S ta te ’s proposal, th e  relationship betw een  Sky N ew s and N e w s  C orporation  will be  

characterised by a lm ost total d ep en dence . For exam ple . S ky N e w s  will be;

(i) D e p e n d en t upon a  contract w ith N ew s Corporation for 8 5 %  o f its revenues and  

2 5 %  o f its costs.

(ii) D e p e n d en t upon N ew s Corporation to distribute its T V  new s output on the  

B SkyB  netw ork.

(iii) D e p e n d en t upon N ew s C orporation for its ongoing e x is te n c e , since Sky N ew s  

will be unviab le  if th e  ca rria g e  agreem en t is not renew ed .

5 .4  Furtherm ore, w h ile  the U IL  offers a  w eaken ed  and d ep en d e n t S k y  N e w s  in the short 

term , it offers abso lute ly  no re m e d y  to the plurality concerns in th e  lo n g er term  (in the  

lead up to and follow ing th e  expiry  o f the 1 0 -ye ar carriage a g re e m e n t). In effect, the  

S ecre tary  of S ta te ’s only proposal fo r the plurality concerns in th e  long term  is to hope  

that they will d isap p ear o ver tim e.

5 .5  W e  now consider each  of th ese  fundam enta l defects in m ore  detail.

® Paragraph 5.29, CC report into B S kyB /ITV .

® Paragraph 35, Appendix I to CC report into B S kyB /ITV . 

^ Paragraph 5.57, CC report into B S kyB /ITV .
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6. Dependence

(A ) R e v e n u e  D ependence

6.1 T h e  viability of S ky  N ew s will depend  on a  single carriage a g re e m e n t with News  

Corporation. O F C O M  stated that ab o u t 8 5 %  of S ky N e w s ’ reven u es  will com e from  

N ew s C orporation. O F C O M  itself notes th a t this will m ake S ky N e w s  '‘c o m m e r c ia lly  

d e p e n d e n t  o n  it s  r e la t io n s h ip  w ith  th e  m e r g e d  N e w s  C o r p o r a t io n /S k y  e n t it y .^  

Furtherm ore, ra ther than Sky N ew s becom ing  increasingly in d ep en d en t, it is expected  

th at its d ep en d e n c e  on N ew s Corporation reven u es  will actually in c re a s e  o ver time.® It 

is c lear th at S ky N ew s cannot be considered  financia lly  or co m m ercia lly  independent of 

N ew s Corporation  w here  the latter is by fa r its largest custom er an d  its m ain source of 

revenue.

6 .2  Indeed it is as w ell-established as a  m a tte r o f U K  m erg er contro l policy that a  

divestm ent re m e d y  is unlikely to b e  e ffective w h e re  the d ivestm ent bus iness has an 

ongoing supply relationship with the m erged  entity. T h e  O F T ’s g u id a n c e  sta tes  that it is 

rare for it to ac ce p t even interim p urchase/supp ly  arrang em en ts  b e tw e e n  the merging  

parties and  the d ivestm ent business given th e  requ irem ent for a  c le a r-c u t re m e d y  in lieu 

of a  C C  re fe ren ce .’'® It is therefore highly irregu lar for the S ecre tary  o f S tate  to propose 

accepting a  U IL  w h e re  the ongoing com m ercia l viability of th e  d iv e s tm e n t business is 

based  alm ost en tire ly  on a  contract with the m erg ed  entity and w h e re  th is sta te  of affairs 

will persist for the fo reseeab le  life o f the d ives tm en t business.

6 .3  Underlying the O F T ’s standard policy is th e  valid assum ption th a t in a  c lo se  com m ercial 

relationship (especia lly  one which c rea tes  d e p e n d e n c e ) there  will b e  a  m ultitude of 

m ean s through w hich the m erged entity could  in fluence the d iv e s tm e n t business and  

therefore nullify the purported rationale fo r d ivestm ent. G iven  the ra n g e  o f m e an s  that a 

m ajor custom er could use to influence a  d e p e n d e n t supplier th e  O F T  generally  

considers that it is sim ply not possible to e n su re  th e  ind ep en d en ce o f th e  d ivestm ent 

business in these circum stances.

6 .4  C onsistent with this, it is entirely fanciful to co n s ider that S ky  N e w s  w o u ld  be ab le  to 

disregard  the v iew s of N ew s C orporation given th e  range o f m e a n s  by w hich  N ew s  

C orporation could, as  its m ajor custom er, c a u s e  difficulties fo r S ky N e w s . F or exam ple: 

the carriage ag re e m e n t will inevitably contain  a  ra n g e  o f obligations w h ich  S ky  New s  

m ust perform  to be entitled to paym ent. W h ile  ed itoria l stance is not to be o n e  of the

® Paragraphs, OFCOM letter dated 11 February 2011.

® Paragraph 10.3. OFT report dated 11 February 2011. This is based on News Corporation's own forecasts.

®̂ Paragraph 5.23, OFT Mergers: Exceptions to the duty to refer and undertakings in lieu of reference guidance 
(December 2010).
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re levant conditions, N e w s  C orporation could easily  pursue com plaints on o ther grounds  

in an attem pt to d iscourage editorial policy of which it d isapproved.''''

6 .5  T h e s e  issues a re  fu rth er com pounded  by th e  ab sen ce  o f any real clarity o ver defined  

term s used in the U IL . For ex am p le , B S kyB  is entitled to term inate th e  carriage  

agreem ent upon a  “m ateria l b reach ” by S ky N ew s of its obligations u nd er th e  

agreem ent -  the U IL  does  not e labora te , how ever, on th e  interpretation o f this phrase .

6 .6  T h e  dependence o f S ky  N e w s  on N ew s C orporation  w as  confirm ed by the O F T  w ho  

stated  that “th e  s u c c e s s f u l o p e r a t io n  o f  N e w c o  r e lie s  to  s o m e  e x t e n t  o n  th e  in c e n t iv e s  o f
News/Sk/:2

6 .7  N ew s Corporation a p p e a rs  to consider th a t this departu re  from norm al U K  m erg er  

control standards is justified  on the basis  th a t S ky  N ew s and  N ew s C orporation  will not 

be competitors and , there fore , that N ew s C orporation  will have an  in teres t in the  

ongoing success o f S ky News.''® It is im portant to note th a t w ere  th e  O F T ’s norm al 

standards to be ap p lied , the m erged  entity ’s incentive in respect of the d ives tm en t  

business would b e  irre levant -  as rem ed ies  a re  supposed  to c rea te  ind ep en d en t 

divestm ent businesses (v iab le  regard less of th e  incentives o f the m erg ed  entity). T h e  

fac t that New s C orporation  had to resort to its ow n incentives to a rgu e  that S ky  N ew s  

will be viable is in fac t confirm ation that Sky N e w s  will not b e  independent.

6 .8  Furtherm ore, even if it w e re  factually correct th a t N e w s  Corporation has a  com m ercia l 

interest in the ongoing success of S ky N ew s,''^  the a rg u m en t entirely fails  to a d d re s s  the  

plurality issues. Specifically, it is fa lse  to a s s u m e  th a t an interest in fluencing the  

editorial content o f S ky  N e w s  w ould involve an y  com m ercia l sacrifice on th e  part of 

N e w s  Corporation. First, g iven th e  unequal bargain ing  position of the two co m p an ies , 

even  a threat by N e w s  Corporation  to use its financia l and com m ercia l le v e ra g e  could  

ch an g e  Sky N ew s policy w ithout n ecessarily  en d an g e rin g  the success o r ongoing  

operation of Sky N e w s . Secondly, it m ay  s im ply b e  th e  case  th a t th e  b en efits  of 

influencing editorial policy (e .g . increased  expo sure  fo r N e w s  C orporation n ew sp ap ers ) 

outw eigh any costs involved in disciplining S ky  N e w s . It is there fore w rong to as su m e  

th a t an interest in th e  success of Sky N e w s  ac ts  a s  a  sa feguard  ag a in st editorial 

influence.

'''' other examples of how News Corporation could discipline Sky News might include degrading the quality of services 
provided under Clause 5 of the UIL or degrading the scope or quality of distribution (see further below).

''® Paragraph 1.13, OFT report dated 11 February 2011.

''® Paragraph 6.4, id.

It is not even clear that this factual assumption is well-founded. For example, there is no restriction on News 
Corporation setting up its own broadcast news business. Therefore, it may well be the case that News Corporation 
will have a commercial incentive to hinder the success of Sky News. The OFT noted that News Corporation may not 
always have an incentive to promote the success of Sky News (see paragraph 1.13, OFT report dated 11 February 
2011).
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6 .9  Accordingly, it is c le a r th at there  is no basis to suspend the norm al s tandards as applied  

under the U K ’s m e rg er control regim e. T h e s e  standards would c learly  indicate that a  

rem edy that leaves the d ives tm en t business fundam entally  reliant on th e  m erged entity  

is not an effective rem edy.

(B ) Distribution D e p e n d e n c e

6 .1 0  S ky New s will lack o perationa l ind ep en d en ce . Crucially, S ky  N e w s  will rely heavily on 

th e  BSkyB netw ork fo r a lm o st all of its T V  distribution activ ities (an d  there fo re  access to 

aud ience) -  this proposal represen ts  a  significant d ep artu re  from  arra n g em en ts  typically 

applied in d ivestm ent scenarios  u nd er U K  m e rg er control policy.''® T h e  U IL  g ives no 

detail on w hat (if an y ) ob ligations will be im posed upon N e w s  C o rporation  to distribute 

S ky  N ew s on its netw ork  (s e e  fu rther below ). M o reover, w h a te v e r  distribution 

obligations might be im posed  upon N e w s  Corporation, it w ould not b e  possible to devise  

obligations which deal w ith every  possible param eter upon which th e  scop e  or quality of 
distribution could be degraded.''®

6 .11  S ky New s' d ep en d e n c e  on N e w s  Corporation  for distribution is critically im portant to 

new s plurality for two reasons. First, the ability to d eg rad e  or re d u ce  distribution o f Sky  

N ew s gives N ew s C orporation  th e  ability to reduce directly S ky N e w s ' capacity  to  reach  

th e  audience and  th e re fo re  contribute to new s plurality. S econd ly , th e  th rea t of 

degrading or reducing th e  distribution of S ky N ew s g ives N e w s  C o rporation  leverage  

w hich could be used to  in fluence S ky N e w s ’ editorial policy.

6 .1 2  Therefo re , it is c le a r th at fa r  from  establishing Sky N ew s as  an in d ep en d en t new s voice, 

th e  U IL  m akes S ky N e w s  operationa lly  d ep en d en t upon N e w s  C orporation .

(C ) D e pend en ce  on C o n trac t R e new a l

6 .1 3  E ven  if one sets as id e  S ky  N e w s ’ inherent d ep en d e n c e  on N e w s  C orporation  as  

outlined above, S ky  N e w s ’ lack of in d ep en d en ce  is fu rth er e x a c erb a te d  by the fact that 

its continued viability will d ep en d  upon w inning a re n e w a l o f th e  N e w s  Corporation  

carriage agreem ent.

6 .1 4  It is obvious that n o n -re n e w a l o f th e  carriage ag re e m e n t w ould h a v e  s e v e re  (and  likely 

term inal) consequences fo r  S ky N ew s, since around 8 5 %  of S ky  N e w s ’ reven u e  will 

derive  from N e w s  C o rporation . T h e  heavy re liance on the c a rria g e  a g re e m e n t w as  

described in stark te rm s by th e  O FT:

'® The UIL states that BSkyB will continue to provide IT support services, broadcast operations and creative services to 
Sky News. In addition, the UIL also envisages that Sky News will rely on News Corporation for, in te r  a lia , marketing 
and technical support.

'® For example, OFCOM notes the likelihood of changing consumption habits over the next ten years. It is not clear, 
however, that News Corporation will be under any obligation to distribute Sky News through new channels such that It 
remains reievant.
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“T h e  f in a n c ia l v ia b ilit y  o f  N e w c o  -  a n d  t h e re fo re  th e  c o n t in u e d  o p e r a t io n  o f  S k y  

N e w s  -  r e lie s  o n  th e  e x is t e n c e  o f  a  p r o p o s e d  c a r r ia g e  a g r e e m e n t  b e t w e e n  

N e w s  a n d  N e w c o , w ith o u t w h ic h  N e w c o  w o u ld  b e  s ig n if ic a n t ly  lo s s -m a k in g .’"''̂

6 .1 5  It is clearly unrealistic to ex p e ct that S ky N ew s will provide an  independent new s voice  

w h e n  its directors and em p lo ye es  know  that failure to win the approval o f N ew s  

Corporation (and thus renew al of th e  carriage a g re em en t) w ould  result in such severe  

financia l consequences. T h e  abso lu te  im perative to win contract renew al will 

profoundly influence decis ion-m ak ing  at all levels within S ky N e w s . For exam ple:

(i) Directors o f Sky N ew s (including the independent d irectors) will have a  legal 

obligation (a s  w ell as  a  com m ercia l incentive) to act in the bests interests of the  

company. M a in ta in ing  th e  approval o f N ew s C orporation  m ust therefore be the  

directors’ first priority, since renew al o f th e  carriage a g re e m e n t will be essential 

to the continued viability of the com pany,. T h e  scope fo r th e s e  directors to be 

influenced by N e w s  C orporation  is clear. H ow ever, the proposed U IL  m akes  

these sam e directors responsib le fo r ensuring th e  editorial independence of Sky  

News.

(ii) T he  senior ed itoria l staff of S ky N ew s will be acco u ntab le  to the directors with 

the incentives outlined ab o ve . Thus staff will b e  a w a re  th a t choosing to adopt 

an editorial policy d isapproved  by N ew s Corporation  w ould  run counter to the  

clear incentives of th ose  responsible fo r hiring, firing and  prom otions within Sky  

News. M oreover, ev en  if editorial staff could b e  expected  to ignore the w ishes  

of their bosses, th ey  will also have a  direct personal in te res t in contract renew al 

- since n on -renew a l will p lace  th e  financial viability o f S ky  N e w s  (and there fore  

their jobs) in g ra v e  danger.

6 .16  In light of the above incentives , it is c learly unrealistic to e x p e c t th a t S ky N ew s will be  

a b le  to offer an in d ep en d en t new s vo ice . For exam ple:

(i) W e re  an o ther N e w s  o f the W orld  phone-hacking  scan d al to  arise befo re  or 

during the re -nego tia tion s o f the carriage ag re em en t, is it realistic to ex p e ct that 

Sky N ew s w ould  rigorously investigate and report on an y  such illegal activities  

within N ew s C orporation?

(ii) W ere  there to b e  a  general election cam paign  befo re  o r during the re 

negotiation o f th e  carriage ag re em en t and all o f th e  N e w s  Corporation  

new spapers supported  one party, is it realistic to e x p e c t th a t S ky  N ew s would  

rigorously investigate  and report on a  m a jo r scandal affecting  th a t party?

Paragraph 1.10, OFT report dated 11 February 2011.
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6 .1 7  In e a c h  case , Sky N ew s could only b e  e x p e c te d  to provide an ind ependent new s voice  

if its d irectors and editorial staff a re  e x p e c te d  to act with com plete d isregard  for their 

own jo b  security and  success of the com pany .

6 .1 8  Both th e  O F T  and O F C O M  h ave  reco gn ised  that contract renew al is likely to h ave  an  

im pact on S ky  N ew s during the 1 0 -y e a r term . T h e  O F T  stated th at “u n c e r t a in t y  a b o u t  

t h e  p r o s p e c t s  fo r  r e n e w a l o f  th e  c a r r ia g e  a g r e e m e n t  o n  e q u iv a le n t  t e r m s  m a y  b e g in  to  

a f f e c t  N e w c o  s o m e  y e a r s  b e fo r e  it s  t e rm  d afe”''® and O F C O M  sta ted  that the 

effec tiveness  of th e  U lLs “m a y  s t a r t  to  d im in is h  in  th e  r u n  u p  to  th e  e n d  o f  1 0  y e a r  

p e r i o d " T h e  S ecre tary  of S tate a p p e a rs  to ignore this advice and to a s s u m e  instead  

th a t th e  U IL  will be effective fo r 10 years .

6 .1 9  In c ircum stances w h e re  S ky  N ew s will b e  d ep en d en t upon N ew s C orporation  for its 

continued  ex istence it is irrational to co n c lud e  th a t Sky N ew s can be e x p e c te d  to ac t as  

an  ind ep en d en t source of new s plurality.

7. Governance Provisions do not Address Dependence

7.1 As outlined in Section 4  above , editorial in d ep en d en ce  is im possible if S ky  N e w s  does  

not a lso  en joy financia l, com m ercia l and  operational ind ependence . F or th e  reasons  

outlined  in Sections 5  and 6  above, it is c le a r  th a t given S ky N e w s ’ lack o f financial, 

co m m erc ia l or operational ind ep en d en ce , it is entirely unrealistic to e x p e c t th a t it would  

h a v e  sufficient editorial ind ep en d en ce to constitute a  distinct new s vo ice . T h is  analysis  

is not a lte red  by the govern ance  provisions contained  in th e  U |L.

7 .2  T h e  tw o  m ain governance e lem en ts  o f th e  U lL s  which a re  in tend ed  to safeguard  

in d e p e n d e n c e  are:

(i) the appoin tm ent o f in d ep en d en t d irectors, and

(ii) a  com m itm ent in th e  articles of association  to ab ide by the princip le o f editorial 

ind ep en d en ce (to ge ther with a  g o v ern a n c e  and editorial board  to o v e rs e e  such  

m atters).

7 .3  N e ith e r  o f th ese  e lem ents  will be e ffective g iven  S ky  N e w s ’ lack o f financ ia l, com m ercia l 

o r o pera tio na l independence .

7 .4  First, a s  regards the independent d irectors, the structural d ep e n d e n c e  o f S ky  N ew s  

upon N e w s  C orporation m ean s  that, even  if a  d irector has no o th e r re la tionsh ip  with 

N e w s  Corporation, he will h ave  a  c le a r incen tive to m aintain  the ap p ro va l o f N ew s  

C o rp o ra tio n . A ny ind ep en d en t d irector will h ave  a  com m ercial incen tive  (an d  legal 

ob liga tio n ) to prom ote the success o f S ky  N ew s , S ince S ky N ew s will b e  d e p e n d e n t

■*® Paragraph 1.13, id.

’*® Paragraph 24, OFCOM letter dated 11 February 2011.
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upon New s C orporation any director wiii there fo re  have an incentive to m aintain  the  

approvai of N ew s Corporation. Accordingiy, the independent d irectors w ho are  

supposed to poiice th e  editoriai in d ep en d en ce  of Sky N ew s wiii have  to do so in 

circum stances w h e re  taking a  stand ag a in s t N ew s Corporation w ouid  b e  contrary to 

th e ir other incentives and duties.

7 .5  S econd, the sa feguards for editoriai in d ep en d en ce  as  contained in the U iL  a re  w ea k  

and  of the nature th a t N e w s  C orporation has  previousiy being ab ie  to c ircu m vent (see  

fu rther beiow). In particular:

(i) Only one o f th e  ind ependent d irectors will be required to h ave  ed itoria l or senior 

journalistic experien ce ; and

(ii) T h e  effectiveness of the U IL  relies on an unspecified “p r in c ip le  o f  e d it o r ia l 

in d e p e n d e n c e  a n d  in t e g r it y  in  n e w s  r e p o r t in g ’’. As noted ab o ve , se n io r editorial 

staff o f S ky N e w s  will be acco u ntab le  to  Sky N e w s ’ d irectors w h o  a lso  have  

incentives to m aintain  the approval o f N e w s  Corporation. T h u s  sta ff will be  

aw are  th a t choosing to ad o p t an  editorial policy d isap proved  by N ew s  

Corporation w ould likely be considered  an  ex trem e and risky step. M o reo ve r, in 

practice, true editorial ind ep en d en ce  is exerted  on a  d a y -to -d a y  basis  and  

operationally ra ther than  in  e x t r e m is . T h e  proposal to estab lish  a  co m m itte e  to 

oversee the sa feguard  o f such ed itoria l independence would th e re fo re  likely fail 

to provide an  ad e q u a te  m ean s  to police w hether such in d e p e n d e n c e  is in fact 

being m ain tained  on a  day-to -d ay  basis .

7 .6  Th ird , even  as ide from  th e  lack o f g en u in e  independent oversight, e x p e rien ce  

dem onstra tes that behav ioura l obligations a re  en tirely ineffective in en su rin g  editorial 

independence . In particular, since editorial in d ep en d en ce  is difficult to d e fin e  it is very  

difficult to identify and  prove c lear b rea ch es  o f th e  principle. P re ce d e n ts  s u g g e s t that 

N e w s  Corporation has previously taken  a d v a n ta g e  of this fac t to c irc u m ve n t editorial 

ind ep en d en ce  undertakings.

7 .7  Fourth, w ere  N ew s C orporation  to a ttem pt to in fluence (d irectly or ind irectly ) th e  editorial 

ind ep en d en ce  of S ky  N e w s , for ex am p le  b y  objecting to the reporting  o f an d /o r  

investigation into an o th e r N e w s  of th e  W orld  p hone-hack ing  scandal, th e re  is no explicit 

right o f redress provided fo r in the U IL  in o rd er to address such concerns. T h e  re levant 

obligations in the U IL  m e re ly  require the ed itoria l co m m ittee  to “c o n s id e r  r e p r e s e n t a t io n s  

m a d e  b y  th e  h e a d  o f  S k y  N e w s ...a n d  r e p o r t  a n y  s u c h  r e p r e s e n t a t io n s  to  t h e  b o a r d  o f  

N e w c o ’’.

7 .8  For exam ple , the C o n cern e d  P arties have  previously provided O F C O M  (an d  the  

D e p a rtm e n t o f M ed ia  and  S port) with a  range of ev id e n c e  on the in e ffec tiv en ess  o f the  

ed itoria l independence undertakings provided by N e w s  International w h e n  it purchased  

T h e  T im es in 1980 . T h is  includes e v id e n c e  from  tw o editors an d  o n e  o f the  

ind ep en d en t directors th a t th e  undertakings w e re  ineffective. T h is  e v id e n c e  is
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7 .9

consistent with the v ie w  o f the H ouse of Lords C om m ittee  on C om m unications which  

stated that "it is  q u e s t io n a b le  h o w  e ff e c t iv e  th e  In d e p e n d e n t  N a t io n a l D ir e c t o r s  [the  

system  required by th e  undertakings] h a v e  b e e n .. .”.20 indeed , s im iiar defic iencies can  

aiso be identified with th e  com m itm ents g iven  to ensure  editoriai ind ep en d en ce  in the  

context o f the acquisition o f the W aii S treet Jo u m ai by N ew s Corporation  in 2007.21

T h e  ineffectiveness o f undertakings and  com m ittees to ensure  in d ep en d en ce  in 

circum stances o f financia i dep en dence  w as  perhaps m ost eioquentiy  expressed  by 

Jam es Murdoch, C h airm an  o f B SkyB , w hen  h e  stated  that:

7 .1 0

"[W ]e m u s t  h a v e  g e n u in e  in d e p e n d e n c e  in  th e  n e w s  m e d ia . G e n u in e  

in d e p e n d e n c e  i s  a  r a r e  th in g . N o  a m o u n t  o f  g o v e r n a n c e  in  th e  fo rm  o f  

c o m m it t e e s , r e g u la t o r s , t r u s t s  o r  a d v is o r y  b o a r d s  i s  t r u ly  s u f f ic ie n t  a s  a  

g u a r a n t o r  o f  in d e p e n d e n c e ..  .O n  th e  c o n tr a ry , in d e p e n d e n c e  is  c h a r a c t e r is e d  b y  

th e  a b s e n c e  o f  s u p e r v is io n  a n d  d e p e n d e n c y " ^

Accordingiy, it is c ie a r th a t the g overnance provisions a re  w hoiiy ineffective in the  

context o f S ky N e w s ’ d ep en d e n c e  upon N e w s  Corporation.

8. News Corporation’s shareholding should in fact be reduced

8.1 As d iscussed in the preced ing  Sections o f this paper, it is c ie a r that N e w s  C o rp o ra tio n ’s 

continuing 3 9 .1%  shareho id ing  in S ky  N ew s a fte r the spin-off wiii there fo re  resuit in S ky  

N ew s rem aining heav iiy  d ep en d a n t on N e w s  C orporation . A s a  co n seq u en ce . N ew s  

C orporation wiii h ave the abiiity to influence significantly S ky  N e w s ’ ed itoria l policy in 

direct contradiction o f th e  key  objective o f the U IL  to address an y  such plurality  

concerns.

8.2

8 .3

Indeed, N ew s C orporation  m ay argue that, s ince th e  proposed o w nersh ip  s truc ture o f 

S ky N e w s  mirrors th e  current distribution of control o ver B S kyB , the re m e d ies  

envisaged  by the U IL  w ould ensure  that th e re  is no ch an g e in the d e g re e  o f in fluence  

that N e w s  Corporation holds o ver S ky  N e w s  (i.e . th a t w hen  com pared  to p re -Takeover, 
the re m e d y  m erely p reserves th e  s t a t u s  q u o ).

A ny such argum ent is, how ever, deep ly  m isguided. It is c le a r from  th e  ab o v e  d iscussion  

that N e w s  Corporation will in fact hold increased  in fluence o ver S ky  N e w s  post

Takeover. In particular, through the C arriage  A g re e m e n t, N e w s  C orporation  wiii gain  

fu rther influence over S ky  N e w s  as a  result o f S ky  N e w s ’ financia l d e p e n d e n c e  on N ew s  

C orporation  for c. 8 5 %  o f S ky  N ew s’ revenu es . M oreover, it is c le a r th a t the  

govern ance  provisions en v isag ed  by the U IL  fail to a llay  th ese  concerns.

2® Paragraph 217, House of Lords Select Committee on Communications: "The O w nersh ip  o f  the  N e w s " (2 00 8 ).

21 See submission to the OFT and OFCOM by Enders Analysis, entitled "The use o f  a  b e h a v io u ra l re m e d y  to  re c tify  the  
loss  o f  p lu ra lity  re su ltin g  from  the  p u rch a se  o f  B S kyB  b y  N ew s C orpo ra tion ", for further details.

22 James Murdoch -  M acTaggart Lec tu re  (2009).
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8 .4  In light o f the above, th e re fo re , instead o f m aintain ing th e  s t a t u s  q u o  with regard to 

N e w s  Corporation's shareho ld ing  in S ky N e w s  (by re feren ce  to the p resent ownership  

structure o f BSkyB), an y  re m e d y  envisaged  by the U IL  should in fac t reduce N ew s  

Corporation 's shareholding in S ky  N ew s post-Takeover in o rd er to en su re  the rem edy is 

ad e q u a te  and takes account o f th is increased influence that N e w s  C orporation  will en joy  

o ver S ky  News through, in t e r  a lia , th e  C arriage  A greem ent,

9. No Lasting Remedy

9.1 E ven  if o ne  sets aside all th e  con cern s  (as se t out abo ve ) as  to  S ky  N ew s ' dependence  

upon N ew s Corporation during  th e  1 0 -y e a r term  o f the ca rriage  ag re em en t, the U IL  

suffers from  another profound defec t: it m akes no provision to protect new s plurality on 

an  ongoing basis. Instead, th e  U IL  sim ply lea ves  it to N e w s  C orporation  to decide (by  

virtue o f the carriage a g re e m e n t renew al decis ion) w h e th e r S ky  N e w s  should continue  

to exist a fte r 10 years. T h e re fo re , w hile o ver th e  “short and m e d iu m ” term  the rem edy  

contained  in the UIL is deep ly  fla w e d , o ver th e  long term  it is sim ply non-ex is ten t. This  

is com plete ly  contrary to n orm al m e rg er control standards w hich requ ire  a  d ivestm ent 
re m e d y  to effect a  lasting c h a n g e  in the m arket structure.^s

( A ) O F T /O F C O M  Advicfi

9 .2  T h e re  is no doubt that the v iab ility  o f S ky N e w s  will be in s e ve re  je o p a rd y  if the carriage  

a g re e m e n t is not renew ed a fte r 10 years. T h e  O F T  exp la in ed  that:

"in  th e  c o n te x t o f  e n s u r in g  th e  'lo n g -t e r m ' v ia b ilit y  o f  N e w c o  a n d  th e  U IL , it  is  

im p o rta n t to  c o n s id e r  w h e t h e r  N e w c o  c a n  c o n t in u e  a s  a  s t a n d a lo n e  e n t it y  o n  a  

p e rm a n e n t  o r  la s t in g  b a s is .  It  is  c le a r  th a t, a b s e n t  t h e  r e v e n u e  s t r e a m  p r o v id e d  

b y  th e  c a r r ia g e  a g r e e m e n t , N e w c o  is  e f f e c t iv e ly  lo s s -m a k in g . A s  a  

c o n s e q u e n c e , a b s e n t  r e n e w a l o n  a  s im ila r  b a s is , a n  a lt e r n a t iv e  r e v e n u e  s t r e a m , 

o r  b e in g  a c q u ir e d , t h e r e  i s  a  r e a l r is k  th a t N e w c o  m a y  n o t  s u r v iv e  a s  e n v is a g e d  

b y  th e  U IL  b e y o n d  th e  t e r m  o f  th e  c a r r ia g e  a g re e m e n t ." ^ ^

9 .3  T h e  O F T  states that this th rea t to th e  survival o f S ky N e w s  th rea ten s  th e  efficacy o f the  

UIL: " th e  fin ite  d u ra tio n  o f  t h e  c a r r ia g e  a g r e e m e n t , in  p a r t ic u la r , e n t a ils  a  m a t e r ia l r is k  to  

t h e  lo n g  te rm  v ia b ilit y  o f  N e w c o  a n d  h e n c e  th e  U ! L " P  T h e  O F T  w en t on to  describe the  

finite duration of carriage a g re e m e n t as an  " e s s e n t ia l s t r u c t u r a l lim it a t io n  o f  th e  U IL"^ ^  

and sta ted  that it had been u n a b le  to  identify an y  im p ro vem en ts  to th e  U IL  which would  

add ress  this flaw.

23 See, for example, paragraph 22, Commission Notice on remedies acceptable under the Council Regulation (EC) No
139/2004 and under Commission Regulation (EC) No 802/2004. 

Paragraph 1.16, OFT report dated 11 February 2011.

Paragraph 1.15, id.

Paragraph 1.17, id.
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9.4 O F C O M  agreed to characterise the ca rriage  ag re em en t as “long term ". T he  Secretary  

of S ta te s  press re lease dated  3 M arch  2011 im plies that this am ounted  to advice from  

O F C O M  on the appropria te  tim e -fram e  for assessm ent. In reality it s e em s  to be nothing  

of the sort. W hilst offering th e  sem antic  categorisation  o f 10 years  as “long-term", 

O F C O M  says absolutely nothing as to w h e th e r 10 years is an appropria te  fram e of 

re ference nor does it endorse th e  S ecre tary  o f State 's v iew  that th e re  is no need for a  

rem edy in the later period. O n the contrary, O F C O M  pointed ly ag re ed  with the O F T ’s 

analysis of lim itations crea ted  by the finite duration o f the carriage ag reem en t and  

stated that “th e  p r o p o s e d  U lL s  a r e  n o t  a  p e r m a n e n t  s o lu t io n ’’ T h e  S ecre tary  o f State  

should not seek to disguise the fact that: (i) he is proceed ing  with a  U IL  which the O F T  

has advised  would be ineffective within 10 years; and (ii) O F C O M  has not endorsed his 

view  that a  10 ye ar contract is an  appropria te  lasting rem edy.

(B ) No R em edy Provided

9.5 If w e  consider the basis upon w hich O F C O M  characterised  10  years  as “long-term ”, it is 

clear that this sem antic  classification could not be taken  as answ ering  the O FT 's  

concerns over the viability of the U IL, A fte r noting its ag re em en t w ith  the O FT 's  

assessm ent, O F C O M  stated:

9.6

9 .7

W e  c o n s id e r  th a t a  c a r r ia g e  a g r e e m e n t  o f  a  1 0 -y e a r  te rm  in  th e  c o n t e x t  o f  

in d u s t r y  d y n a m ic s  in  t h is  s e c t o r  i s  lo n g  te rm . T h is  i s  b e c a u s e  w e  c o n s id e r  th e re  

is  lik e ly  to  b e  s ig n if ic a n t  e v o lu t io n  o f  th e  m a r k e t  a n d  c o n s u m e r s ’ u s e  o f  n e w s  

a n d  c u rr e n t  a f f a ir s  o v e r  th e  n e x t  d e c a d e . A s  a  r e s u lt , th e  s it u a t io n  w ith  r e g a r d  

to  p lu r a lit y  m a y  b e  s ig n if ic a n t ly  d if fe r e n t  in  1 0  y e a r s  t im e .’’̂ ^

Not only does the O F C O M  report om it to sta te  th a t a  1 0 -y e a r con trac t is therefore an 

ad equate  rem edy, its explanation  contains im portant points of fact and  principle which  

highlight that the long te rm ” ep ithe t does nothing to a n s w e r th e  p lurality concerns.

As a  m atter of fact, the prediction th a t consum ers ' use o f new s and  curren t affairs will 

evolve speaks only o f d em an d  fo r new s. It d o e s  not even  add ress  th e  supply side much  

less suggest any basis fo r believing  that th e re  will be significant n e w  en try  into the  

supply of new s content o ver th e  next fe w  years.2® S ince plurality is driven by the  

n um ber of suppliers, th e  evolution  of dem and  is not d irectly re levan t. G iven  the high 

fixed costs of entry an d  financia l challenges fac ing  the new s sector, th e  prospects for

Paragraph 24, OFCOM letter dated 11 February 2011.

Paragraph 24, id.

As outlined in the Concerned Parties' submission to OFCOM dated 19 November 2010 (which was also provided to 
the Department for Culture, Media and Sport), although demand for news has changed radically over the past 
decade, the supply-side structure of the market has remained largely unchanged. For example, while demand for 
news delivered over the internet has increased significantly -  this news is predominantly delivered by existing 
suppliers -  with five established titles accounting for 80% of all online news traffic.
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9,8

9 .9

9 .1 0

9.11

significant new  entry  are uncerta in . As such, th e  prediction fails to address O F C O M ’s 

concerns as to plurality.

How ever, as ide th e  factual point, O F C O M 's  s ta tem ent ra ises a  critical point o f principle. 

O F C O M  notes that the situation with regard  to plurality be d ifferent in ten years. 

T herefo re , O F C O M  is not say ing  that that m arket will have evo lved  to a  deg ree  that the 

UIL is no longer necessary  but only that it sees  som e uncertainty. In o ther words, 

O F C O M  is not sure w h e th e r or not it will b e  necessary  to h a v e  an  independent Sky  

N ew s in 10 years. T h e  critical point o f princip le is that the risks in this uncerta inty should 

be borne by the parties giving rise the p lurality concerns (i.e . the m erg ing parties) and  

not th e  public who will w ould be affected  by a  reduction in plurality.

T h e  standard approach in m e rg er control is fo r a  re m e d y  to be put in p lace  in perpetuity  

(o r a t least fo r a  ve ry  long term , e .g . 2 5  y e a rs ) so as to g u a ran tee  th a t th e  concerns  

ra ised by the m erger are  rem ed ied  on a  lasting basis. If m arket conditions change such 

that th e  rem edy  is no longer requ ired , then th e  m erged  entity has the option to app ly to 

the O F T  fo r the obligations to be re leased  o r m odified.

A gain , the S ecre tary o f S tate  has departed  from  norm al standards as  app lied  under the  

U K s  m erger control reg im e and  allow ed  N e w s  C orporation to  tra n s fer to  the general 

public the risk that a  tem porary  rem edy  m a y  result in insufficient p lurality in the future. 

In effect, w hile recognising th a t the m erg er ra ises  plurality concerns, th e  S ecre tary -o f 

State proposes to a ttem pt to re m e d y  those concerns fo r only a  fe w  ye ars . H is only 

an sw e r for the longer term  Is to hope som eth ing  might h ap pen  w hich causes the 
concerns to d isappear.

It is not c lear w hy the S ec re ta ry  o f S tate  considers (contrary to s tand ard  U K  m erger 

control policy) that the g en era l public ra ther than  N e w s  C orporation  should b ear the risk 

o f uncerta inty over th e  fu ture outlook. Th is  ap p ro ach  is not only a t odds with standard  

U K  m erger control policy, but is also irrational and show s insufficient regard  for the 

seriousness o f the issues a t stake .

10. Insufficient Consultation

10.1

10.2

As noted above, severa l aspects  o f th e  re v ie w  process have  b een  h ighly irregular. 

R a th e r than follow O F C O M ’s ad v ice  and send  th e  T ak e o v e r fo r rev iew  by th e  C C  the 

S e c ie ta ry  of S tate  ad d ed  an  additional s ta g e  o f the re v iew  process. D uring  this stage  

the S ecre tary  o f S tate opted  to afford N e w s  C orporation  priv ileged  access and  

negotiated  a  deal in p rivate w ithout input from  third parties.

It app ears  that this d efec t is to  be repeated: the current public consu lta tion  is taking  

place without inform ation on m a n y  o f the k e y  e le m en ts  o f the proposed  arrangem ents. 

For exam ple , the key  term s o f carriage a g re e m e n t a re  essentia l to th e  a s se ss m en t of 

the U IL , including details of the financial co m m itm en ts  ag reed  b etw een  th e  parties. The  

O F T  states: "It is clear that a Sky carriage agreement in place on sufficiently long and
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f in a n c ia lly  v ia b le  t e n n s  is  fu n d a m e n t a l to  N e w c o ’s  a b ilit y  to c o v e r  it s  c o s t s  fro m  t h e  

o u t s e t , a n d  h e n c e  to  it s  v ia b ilit y " ^  Yet, d esp ite  th e  key  im portance o f the term s o f this  

contract, it seem s th at third parties will b e  g iven  no opportunity to com m ent. T h e  

genuine viability o f S ky  N e w s  as an in d ep en d en t business rem ains unproven to  the  
genera l public.

1 0 .3  S o m e  of the key unknow n elem ents of the co n trac t a re  as follows:

(i) Distribution — as  outlined above, it is not c le a r  w ha t (if any) obligations will be  

placed upon N e w s  Corporation to d is tribu te  (a s  opposed to sim ply purch ase)  

S ky N ew s. S in c e  S ky  N e w s ’ ability to  con tribu te  to  new s plurality d ep en d s  on 

its w idespread  distribution, this om ission is c learly  unacceptable.

00 Ability to Inves t -  O F C O M  has noted th a t th e  consum ption o f new s is likely to 

evolve o ver th e  n ext few  years. A s  a  resu lt, it is possible that S ky  N e w s  will 

need to m a k e  significant investm ent in o rd e r to continue to m a k e  viab le  

contribution to new s plurality. W ithou t m o re  inform ation the C oncerned  P arties  

cannot c o m m en t in an  informed m a n n e r on how  th e  U IL will affect S ky  N e w s ’ 

ability to invest. For exam ple, w hile th e  O F T  report suggests that the paym ents  

will a llow  S ky  N e w s  to  cover its costs, it is not c le a r w hether p aym ents m atch  

the historic subsid ies  previously g ran ted  to S ky  N ew s by BSkyB. If not, the  

proposals will resu lt in S ky New s b e ing  less ab le  to invest than pre-Takeover. 

This is particu larly  im portant given th e  con cern s  raised by the O F T  that Sky  

N ew s m ay fa c e  difficulties in raising fin a n c e  fo r investm ent: "th e  s m a lle r  s iz e  o f  

N e w c o , c o m p a r e d  w ith  b e in g  a  p a r t  o f  S k y , c o u ld  c r e a t e  c h a lle n g e s  i f  s ig n if ic a n t  

fu n d s  a r e  r e q u ir e d  to  f in a n c e  in v e s t m e n t  in  n e w  t e c h n o lo g y " ^ ''

(iii) Public Listing -  In its report to th e  S e c re ta ry  o f State, the O F T  ind icates that, 

given the lim ited tim e availab le  to p rovide its v iew s , it is unable to ad v is e  on the  

prospects o f success  o f the shares o f N e w c o  being adm itted fo r public trading. 

Although, th e  O F T 's  report (in its redacted  fo rm ) goes on to suggest that a  legal 

opinion subm itted  by N ew s Corporation a d d re s s e s  any potential con cern s  o ver  

the feasib ility o f a  public listing, no vis ib ility  has  been  provided as part o f the  

public consultation  process as to  th e  g ro u n d s  on which N ew s C o rp o ra tio n ’s 

opinion is b ased . Consequently, it is im p oss ib le  fo r the C oncerned  P artie s  to 

exam ine the leg itim acy  o f any such g rounds.

M oreover, to th e  ex ten t that New co's s h a re s  could  not in fact be listed fo r public  

trading, this w ould  likely  result in the fin a n c ia l independence o f S ky N e w s  being  

dim inished e v e n  further. In particular, th e  financ ia l strength of S ky  N e w s  w ould  

be harm ed s in ce , w ithout such public lis ting , it would be significantly m ore  

difficult fo r S ky  N e w s ’ to raise, if n ecessary , additional (equity) cap ita l. A s  a

Paragraph 10.6, OFT report dated 11 February 2011. 

Paragraph 12.13, id.
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consequence, this w ould likely result in S ky  N ew s becom ing even  m ore  

dependent on N e w s  Corporation  through its key revenue generating  contracts  

(without the C a rria g e  A g reem en t, S ky N ew s "would be significantly loss 
maidng") and w ould likely also have  sim ilar negative effects on new s plurality for 

the sam e reasons d iscussed  further above.

1 0 .4  In addition, other app aren t defic iencies in th e  content and scope o f the U IL  can  be 

identified. For exam ple:

(i) T he  limited restrictions on ow nersh ip  o f the rem aining sh are  o f S ky N ew s not 

already ow ned  by N e w s  C orporation fail to address concerns o ver parties that 

are  som ehow  allied  with N ew s C orporation acquiring th e s e  shares . For 

exam ple, the U IL  d o e s  not a p p e a r to prevent the acquisition o f shares in Sky  

N ew s by R upert M urdoch  (o r o ther m em bers o f his fam ily ) acting  in a personal 
capacity.

(ii) T h e  obligations im posed  on N ew s Corporation will large ly  be en forced  through  

the Articles of A ssociation  of S ky N ew s . It would rem ain  possible, there fore , for 

a  num ber of th ese  protections to be c ircum vented through a  sim ple  

am endm ent of th e  th e s e  Articles

10.5

10.6

T h e  Secretary of S ta te ’s fa ilu re  to  provide inform ation on key term s o f th e  arrangem ents  

underm ines the public consultation. This is th e  latest in a  succession o f procedural and  

substantive irregularities.

T h e  Concerned Parties strongly urge the S ec re ta ry  o f State to reco ns ider his provisional 

decis ion  and instead ask the C C  to provide the thorough re v iew  requ ired  properly to 

ad d ress  the Takeover’s th rea t to  new s plurality.

Slaughter and May 
11 March 2011

507177254
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