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12 July 2002

DJT/DCMS Joint Gqiilitouiucatibns Bill T e ^  
Department of Trade & Industry ' '' ■'
Roorn‘387- • /  ■■■ ■ ■ " ' . ■ ‘
151 B u cld n ^ aiii Palace Road - ■ ■
London S W IW 9S S  . ■ •.

,7 ••

Please find attached a rnenipranduni prepared by N ew s Intemational.respohding to the  
Government’s proposals to refoim  the newspaper inefger regime as  ̂set-out; in & e  
■Ivlemorandum prepared for thb Joint Committee bn the Draft Gqmmunicatibns Bill,- 
dated 3 July 2002. A  copy o f  bur "response has also been sent to. the Joint Committee.-

■News International is concerned by the proposals set.out in.the.3 July M etnorandum.. 
T he Govem m eiit stated in the Policy Docum ent accompanying the Draft 
Com m unications B ill that its intention was to replace the current.newspaper merger 
regim e with “a streamlined and Ibss burdensome regime that focuses regulatory action 
on  those newspaper transfers‘’ffiat appear to raise competition or plurality concerns 
(paragraph 9.7.1). W hile w e welcome the proposed abolition o f  the pre-merger 
consent requirement and the criminal sanctions, it is difficult to see how  the rest o f the 
proposals set out in the 3 July Memorandum w ill achieve the aim o f creating a more 
deregulatory and better targeted regime. ' -

•  . The proposals w ill result in greater regulation o f the newspaper indushy than
under the current regime and will mean that newspaper ownership is more 
regulated than any other media. '

•  The proposals are confusing, unnecessarily complex -  involving four different
regulators - and w ill cause more uncertainty. '
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• The best way to guarantee plurality and diversity is to protect com petition in th e '
mediamarKet: \  .• " .

• OEGpM, prirnarily established to. deal with electronic cpmmunicationSi is. not.’ 
■ ■ .'suitable'for also' deying.'with. print niedia as none'of the agencies that.;Will'form

’ • ■ There'can be no greater threat to press freeddm than a State regulator deciding'on-
. . ■ the accuracy o f  newspaper .reporting.' .

. If you require any further informationj please do not hesitate to contact me on 020
7 7 8 2 6 0 1 9 . • ■ ■ ■ • ■ ■

. A lison Clark ■ .
Director o f  Coqpdr^e Affairs • .

. • Cc Secretary'of State for.Trade &.Industry ' . .
. ■ . • .; Secretary o f  State for Culture, M edia & Sport.

' E nc N ew s Intemati'onal ’ s niemorandum
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. .■ Memor^dujqa submitted by, News International- .
. . tothe Joint G bm m itteebntheDr^Coinm unicatiottsBi^^ . ■

.= ■ tbe D TI/PC M S. Joint Conmiuni^ ;
bn tbe Gbvemnient propbsals to reform the hewspapef merger regime

’ - ■ ■ = . ■ ”■■■’• /12.July 2002 ■ . • •• ' ’ . ^

.1. This paper is submitted by ISTeWs Intematibnal as a  contribution.to die debate ' 
■ on the reform o f  the law relating-to newspaper mergers. News: International’s •

■ view is that these mergers should not be subject to a special regim e but should  
. be brought fuUy within the proposed new competition reg im e' set qut in  

■. Qiapter I o f  .Part 3 o f  the Enteiprise..Bni (EB) currently in the H ouse o f Lords. •

2. The Government’s proposals. Me 'yery .complex and- cannot abhieveits aim o f  
■■ deliyefiiig a regime that is less, r e ^ a to r y  and more, efficient. ■ M pch greater

. .. sim plicity and certainty, could be. p b t ^ e d  if  newspaper mergers, \yere. dealt •
.. ■ with so lely  tinder the new-.regime in. Chapter 1 o f  the.EB. ihirsiiant to this'

. -■ ■" "Chapter, every newspaper mergerwould.be referred to the Com m ission if:- "

■. (a), the tumbver o f  the target company is £45m or rhore or : . .

. .(b). i f  .the.merger results -in 25% o f any identified market (in EB terms) .-
.. being concentrated in  the hands o f one person, . . .

■ ■ -. 'and in 'either case there'is . a substantial lessening o f  Competition in any '
• ■ market. ' ' ' ■ . . '

3; A  .reference"could, o n ly  not be rnade, if  the market' was not o f sufficient ■
' ■ importance to justify a reference or i f  the consumer benefits outweighed-, any 

'. . adverse .effects o f the substantial lessening o f  competition. . .. -

4 . W e recognise that there are concerns relating to the, issues o f  diversity m d  
plurality. In arguing that the special newspaper regime should be scrapped, 
we are not ignoring these concerns. - Any proposed merger that m et the criteria 
for referral to the Competition Commission would be subjected to a 
competition analysis pf^'die relevant market in question and this would  
necessarily deal with the issues o f  diversity an d ' plurality. Protecting 
competition in media markets provides the best guarantee o f  diversity and 
plur^ity. These are not separate issues. If, in the absence o f  competition 
concerns, a change in ownership o f  a newspaper led to the newspaper serving 
its readership less effectively, then market forces fuelled by ease o f  entry 
would ensure that other titles came in to the fill the gap.

5. On that basis the public interest w ould be protected and the system would be 
transparent and easily understood. There would be only one regulator

‘ ■ ■ determining whether to make a reference. This would seem to be far more 
acceptable as a reform of the. system  than proposals which seem to increase 
the coinplexity o f the system exponentially and give Ministers more discretion 

: thaubefore. ....... ....... ...................................  ■ ................... ■..........

i-

News InternarijDnal, 12 July 2002 825

MOD300006459



For Distribution to CPs

r . r

' 6. H ow ever if the govefflment proposals .set opt in the m em o to t h e . J6int
• Cpinmittee are ^accepted as the basis.', for new legislation, dieii. for ..the’ •

■ -legislation to -be. accepted by., and acceptable to. all; pafti’es'- ^ected,.- both'.
. regulators.and regulated, proprietors and readers- the evidence'for the need for  

■■ such changes'.should be clear. In addition any change to the regime should ■ 
■ . inefease certainty o f application rather than' iiiCroduce -Ideas' w hich may appear

.- -atfirstTeading fp be.unclear. ;■ • • ': .. . . .  - ■; -

7. The'com m ents which follow' wiU w e hope lead to sonde clarification' of the
, .. = rationale behind, aiid the effect of, the - Governruent’s'. proposals. Our • 

.. , comments, on the specific proposals should. be understood in the light of our - 
general comments made above. • ’

8. T he Government has stated that the regime should be deregulatory and better
. targeted ..-We strongly endorse this aim and welcorne the proposed abolition of,

' the pfe--metger consent requirement and the crim ing sanctions.'. /  , . . .

-,■9.. H ow ever we ^ e  puzd^led by the, suggestion ffiat there should be four regulators 
. : . involved’ in  m ^ n g  "references,’ investigating the. merger; and in determining 

.what i f  any measure's shoidd be taken follow ing a n y . r e f e r e n c e . ' . . ■

. 10. Siich a-plethora Of regulators will itself im pose burdens oh thos'e intending to  ’
. . take oyer a newspaper, and we are not sure hPw the involvem ent o f all four 
. can b'e justifed.; The Government proposes to preserve the power o f the . 

Secretary, of .^tate to make references where the plurality issues are o f concern .. 
B u t in determining whether that is the .case; the Mmister ,will have-, to take 
advice from  the 'O FT.and. OFCOM- I f  a  reference is., m ade and th e .

• recommendation is that-the'm erger cannot go ahead either -at all or only  
..su b je c t  to - conditions,. th e .: Minister, w ill have to take advice-from  the-

.Competition .Commission and from OFT and OFCOM again. This is hardly 
. sffekmlined or timeshying but. is most likely  to increase the tim e thken- to d e d  .

' with-the matter and to be needlessly bureaucratic and expeiisiye; . . ’ -

' n .  It is noted that the Competition Com m ission is expected to ascertain customer 
opinion in deciding on substantive issues (paragraph 5.16 and-Annex E ) .' It is  
not at all clear what this means. First, is it limited to local opinion as 
suggested in Annex E? Secondly, how w ill such opinion be obtained? If it is 
to be taken seriously it j ^ l l  need to be polled  on a cross-section of the public, 
w hich is unhkely to be a simple, quick or cheap exercise. If it is intended just 
to ask a dozen people without any checks, it is unlikely to be acceptable either 

. to  the regulators or to the parties to the merger.

12.- In any event, if  it is to take place, the parties to the merger will need to be 
informed fully o f what questions are being asked and who the individuals are. 
There would need to be agreement as to the questions by all involved if any 
substantive issues are to be decided in the light of the answers to the questions. 
This seems likely to lead to delays and expense in dealing with the reference 
and the need for it has not been explained. ’

News International, 12 July 2002
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■ ■ 13, P^agraph -5,11' proposes that OFCOM sholild be irivolved not only; in giving
. . • advice to,the Secretaiy of State but also in consulting onplurality issues. It is ’ - 

• not iat all clear what this would'entail but it inust be pertinent tO consider what 
. • expertise.OFGOM will have or wUl acquire in these issues.. After ixiahy years
■ of dealing, with newspaper .mergers and .plurality issues, ah- expertise in- this ■

‘ , area: is with the .Competition Carntnission and its specialist panel. . QFCOM .
. .. • will he formed, through the aihalgaination of bodies .that.huve no' ̂ owledge -or.; •'

experience of the newspaper.industry.

• 14. Sinbe the proposal to involve OFCOM'will result-m four; regulators' being '
■ involved in considering whether to refer: the merger, and under which power, '

. whether to take any action following a reference and if so what, it would seem

. to Be ihcumbent on the Government to show some positive reason for its
' • iiivolvement:, ■ Mter -all,. the crbss^media; ownership, provisions may. well ’ 

becpnie less .important as spectrum • availabihty increases. • so th.af:its
• ■ involvement in those mergers may well lessen ^  time p^ses; It seeihs quite
■ iUpgical to start how to ^ve therh a completely new role hOt basecf oh relevant '

• . ' experience when even the Government anticipates their one-related role may
. .weirwitheraWay inthe'futee. ■ . ' .

.1 .̂-Apart froih the gaieral doubts' as to the desirability of introduping. hew .
. • re^lators at, this stage, there must be a cost element involved in-employirig 

' ■ •' staff for wh^ is likely to be ah irifirequent exercise of'speciahsedi functions’.
. . Any increasenn costs is likely to have to be bonie by the reflated industry the-
■ : '. views of which ou^t to be taken into account.. ' .. . . - . ' -.

16. Paragraphs 3.1 and 3.2 state that the.exisiing definition of “newspaper” is to' 
be retained but 3.2- also states that there will be a power to alter this definition

- ; .by statutory, instrument. This seems an unusual power .to take since it is the
fhhdainenthl basis of-the newspaper ihergeir provisions. Surely if there is to .bp. . 

‘ . a change it should be by way of primary legislation so that the issues cart be 
- ' . properly discussed and the legislature' given an opportunity to'amend any -

Government proposals in this area? . - - .

17. We note the requirement in the EB that the competition aspects of the 
reference are to be examined in the light of the market in the UK or any 
market in the UK including where appropriate a joint market in the UK and. 
another territory (EB s^fl[l][b] and [6]). Is it the intention that a competition 
newspaper reference might be made on the b^is of circulation in the UK but 
that the Coriimission investigation would look at the effects in such a UK.

■ market as is defined in BB s 21(6)7 If for example a paper based in Northern 
Ireland circulated there and in Eire was to merge with another paper based in 
Northern Ireland, would the Commission be expected to look at the Eire 
aspects of the merger? How could it look at matters outside its jurisdiction?

18. The proposals refer in a number of places to the reference being of the supply 
' of newspapers or advertising in newspapers. It is not clear why advertising is
■ mentioned here. It does not seem very relevant in a national context and it is 

not certain that figures for advertising revenue will be available to any of the 
regulators in any event, whereas independently audited paid-for circulation

News International, 12 July 2002
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, and free distribution, figures are made public.every montii. . It would .seem..-.. 
" .■.'likely that the questipn'ofadyertising. will’’only be rais'ed 'where-’markef share, '

■ , ■■ in circulation, terms, is held by only two of three proprietors and.there is a 
’ proposed merger ..between one or haore of those .proprietors.. A circulation test '. 
’ in such, circunist^ces- would ’seern' to. • be. easier to apply . and equally .. 

■' • ■ ; .efficacious as an adyeftisihg revenue test. ’ ; ’ ' . • . • ! ' '

. 19- Paragfaph .3.18 m^es it plain that the criteria,for. refereiiCe ■ even on .the ■
. .’ . plurality’concerns-may-be based on advertising revenue,- cost or value. It is

. • suggested that this paragraph needs.considerable enlargement before it should’ ■
be agreed by the legislature. In addition to concerns over'the practicality of 
advertising revenue being used as a basis for a-reference, the meaning of '

■ “cost” and “value” in this context is quite opaque. We do understand that the
’. Govenjment.considers the present test on the basis o f circulation o f  500,000 to . 

.. be inflexible and-outmoded and w e  ten d -to .a ^ ee  With that view'.'- But a - 
. - circulation test does .at least have the advaiitage o f being-clear and relatively 

easy , to apply, which is  not the case with the criteria-being- suggested- as 
. . : replacements. We believe that the grounds-On which a-merger-reference c a n - 

. be niade shouid.be.clarifiedbefore draftingis completed; ■-■- .' ■ . . .

20. Another aspect of the new basis on -which a reference rhay.be-made iŝ  that the 
.■ relevant m ^ et share is of the market-in the UK. taken as. a whole or in a 

. ■ -substantial pjart of-the UK. There is considerable doubtas. to what this Will - 
; mean iri the .context of a local newspaper rherger. Paragraph .3.18 states that

■ the question whether the criteria, for reference, are sa.tisfied will be determined . 
on ■ a case-byrcas'e basis. ' This would seem to be unsatisfactory, for local

; ■ newspapers mahy of which circulate iii are^ that would hot readily be 
considered as constituting a substantial part of the UK. . ■ ’

2.1. -Wih the authorities be looking, at the market on a county basis Or wiirsrnaUer 
or greater. hreas be relevant? The South'Yorkshire case cited at paragraph 3.13 

'' at note. 7 does not-seerh to make the -matter any clearer. What is important.
.. very often is the fact that there piay be only two local newspapers in ah area 

and the merger will remove one of them. In such a case the market share may 
. only be important in the local context, which is not the same as saying that it is 

, a market.in a substantial-part of the UK. .On the other hand the target paper 
may circulate in an areaftiiat is more substantial in the sense either of having a 

■ large population - as is the case with London - or of having a large physical 
area; e.g., Wales. But there are many cases falling between these where the 
parties to a proposed merger will be quite unsure whether it is referable or not. 
And given the vagueness of the dicta in the South Yorkshire case, it may be 
that the answer will only be given by the courts. . ■ ’

22. It is not desirable to legislate in such a .way as to leave interested parties 
unsure whether the legislation applies to them or under the impression that the 
only way the basic validity of a merger reference involving the local press can 
be tested is by an application to the courts. Although the EB provisions apply 
on this basis for ordinary competition references, that would seem to be 
acceptable where the competition in the market place is the whole essence of
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■ the merger refererice.' Where the competition aspects ’are limited to a small ’
. area, a reference is unlikely to be considered;

23..But, on theOasis.of the current proposals, .where the reference is. to be made to 
protect, the-plurality .principles (so thaf.coiiipetition and the riiarket place, ̂ e ;

• ..not'integral’ to the reference), it would seem  desirable..to introduce more
• certainty "to the law,- even if h ecess^ y  to. keep the-exclusion for cases where ■ •
’ the target-paper has a'small circulation. I t  is not suggested,, so  far as w e  are' '

■. aAvare, that the exemption for such cases has brought, the wrong .result in  .;any. 
case. ‘ Arid certainty in this" regard, would, help .’to accentuate th.e plurality 
principles as being different from the protection o f  competition pure and 

. sim ple. The more they are seen to be the same, the harder it  becom es to 
justify  the need for.two distinct references. • . . . .  . •

24. Para^aph 3.19.states that there wUTbe a change in the defiiiitibh.of a merger•' •
■ sO that material influence will .com e into, th e ’equation as it does for ordinary”,

■ references on competition grounds. If-there is’ to be tile possibility- thait a
. ■ merger o f two newspapers can be.referred both on com petitiori^oujods ^ d  '

.. plurality-grounds then no doubt .the definitions heed to’; be brought into line. .- 
.. W e  understand that thik change is purely for that-reason.,-. and n o t to bring •

. m ore cases into-the potential reference’net — but’i t  would be help fu l'if that 
... could be clarified. - ; . - • ’ ’

25. Paragraph 3 ^ 0  states tiiat the Government wrU. not keep the pre-notification . 
procedure but̂ that like, other parties to’.merg'ers in the UK; the parfiek to a 
newspaper merger will, have the choice.to-prOceed to completion.arid take their 
chances of a report requiring divestment.’ Does, this mean that the Government 
and the OFT will not use their powers under Sch 7 to the EB to make orders to

■ stop inergers being, completed, before the report is -rriade and decisions oh.
implemenlhtioh o f  re’comihehdations have been ihade? ’ . ’

■ . ' ' ' . " . * • . • .

26. Paragraph 4.2 deals with the new public interest juris.dictional criteria and -
. states that intervention under these hew provisions will only take place where 

“real” plurality issues arise. It is not clear what this means: is there some other 
test not mentioned in the paper which will be.apphed by the Secretary of State 
to determine whether the concerns are “real” or not? "Will intervention notices 
not be served at an earlji;;;stage in proceedings in order to be able to preserve 
the existing situation before full consideration of the issues has taken place?

27. Paragraph 4.9 and 4.10 set out the new- public interest criteria intended to form. 
the basis of the non-competition references. These paragraphs refer -to the 
“UK press”. It is not clear whether it is proposed to use this expression in the

’ forthcoming legislation but what is said in 4.10 does, not wholly fit with what 
has’been said earlier; e.g., paragraphs 3.13 and 3.18, which are understood to 
bring in the market in the UK or a substantial part as the basis for a market 
share reference. Some clarification of paragraph 4.10 would be helpful.

28. Paragraph 4.16 refers to EB s 57(3), which allows the Secretary of State to 
amend s 57 to include considerations not already mentioned in s’ 57(1) 
(national interest considerations for the purposes of the special public interest
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■ references in ,EB s-41 et seq) or to delete any. that-are already mentioned. T he
. . ■ intention is to-^low the Secretary, o f  State'to amend, delete .of add. to. any o f  .
_ the- three , plurality issues already identified dyer - 30 years or- more o f  

• newspaper merger'references. - ' ' .- . ' .. -• '. . -

29:. This does seem to show a lack of confidence in the-Department’̂  ability to 
, - • ^stil- ithe essence o f the’-Cominissidn’s reports over the years. Such a power. ' 
. , .should .not be.-necessa^ but'if any changes are shown in the future.to be.-
• required, the Government of the day should have to corhe back to Parliament 

■. to achieve that end.' - Af[;er all there is. ho guarantee that fiiture Goyernments
w ill agree-with the philosophy-of the present Goverhrhent and in such a case-it

■ would not be right-to allow substantial changes to be made to fundamental
provisions o f the legislation without the consent of the legislature. ■

• 3 0 iW e have read section-5 .of the.paper with som e.doncem i .as the procedure -
- seem s to be complicated. In -view o f  the short,time w e have, had tq digest the

. - • ..paper'wem ay have'not taken all aspects of-the policy-into consideration-but-■; 
for.the present we would like- to poiiit out that there appears to  be a proposal

- that four regulators acting separately willj where-a reference is made both on ,
■ public interest and coihp.etition grounds, aU have to form .a v iew  on lyhether of

- hot the ihefger may be expected to operate against the public interest. Thefe rs 
. no , guidance in the EB so far as w e have Ipeen able to discover as to what -

- -' “^ b l i c  interest’-’ mems in  tius context.. . -  - - -' -
;v

,31. This proposi does seem to he a recipe for confusion both between, the- ■ 
■ regulators themselves and between the'regulafors and the parties to the mergert ’ 

It Would be helpful, if the Govemrhent could clarify how these drffefeht . ' 
' judgments will be brought together Or will the parties be ^ked to respond to.

- differentjudgihentsfiroixithe various regulators? ' . ' ■ ' .

32. Paragraph. .5.21 briefly discusses, the possibility of a-newspaper .merger'
- .involving' other. non-newspaper assets .and presumably businesses.- This- 
' follows on it seems from para^aph .3.3 which says: that the definition of

newspaper proprietor will be unnecessary as the provisions will follow the EB 
. hne of looking at cases, where enterprises cease to be distinct. This seems to 

mean therefore that, where two newspapers are to come under common 
ownership, the referencê ŵiU be of a merger where each enterprise is the 
owner of a newspaper Whether or not other assets or businesses are also in the 
ownership of that enterprise.' -

33. This leads to consideration of what precisely the reference Will be looking at.
Suppose for example a holding company A has a 100% subsidiary that is a 
newspaper proprietor (in terms of the existing law). And that subsidiary buys 
100% of another company that is also a newspaper proprietor. And the 
Secretary of State decides to refer the merger to the Commission on the public 
interest grounds. Will the Commission be expected to look at the other 
businesses owned by the holding company A? '
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■ 34. Alternatively if  the target company is' the holding company o f  .other' companies
• that carry on’other businessesi is the Comriiission intended to look at those 

.. .•■.otherbusiness.es? •■• ■ ' . ’ • ’ .

"35.-Claiifieatioh of this.aspect iVouid be nidst helpful. ■ ' ’ • /  • • • • ■ •"

36. Paragraph Td-.states that OFCOM will- b e  asked'to keep the new newspaper'
■ merger provisions’ ’under review ;’ There is • a '' proposal’ ’ in the’ draft'
■ . Communications B ill' that OFCOM should have a reyieW function there- blit

this’ is a different situation. The OFT tyill have the funolion Of keeping the.
■ newspaper marke;t under review and from that we expect OFT to be the lead ’ 

•regulator for the newspaper industry. It is difficult to see how  OFCQM could ’ 
usefully review the legislation where its .involvement-..is peripheral .to. -the 

' performance of the’niairi and .continuing furittions’under the EB-. If there is. to 
’ ; ’ b e  a review o f -these new provisions it  would seem much m ore appropriate to . 

• ' ̂ k  the OFT to carfy out; the review, ’ ’ ’ - . ’ f .

•37; The paper does not say exactly how. die new le^slation will fit inyyith the F.B 
’ . but. we would . ^k that it .be included in.’thut Bili father th^ 'the
. Communications Bill. ..Or.if that .is not possible .given the time-table for that
■ BiU, that the Commuhicati.ons BUI amends the Enterprise B ill to .giye effect to

. the Government proposals.’ It seems c lear’diat the propbsals .will W enacted- 
; . by referene^to the provisions in the ] ^ .‘ it is inconceivable ^ a t  a.fiew System
’ w ill be sel^c'pntained in-the Communications.BiU, It w iil be exceedingly. 

. difficult for all those, m volved in newspaper mergers,'whether ̂ as.jpartieSi c iv i l . 
, . ’ servants or OFT or OFCOM staff and the Competition Com m issibn itself, to 

know what the law and procedure is i f  it is split between the two .Bids;. And- 
there seem s to be no reason for putting these new. • provisions- , in the 
Communications Bill rather than the EB. . , ' • ■ ■ ■ .

38. In sum w e would like to welcom e the intention to legislate afresh in this field  
 ̂ and to loosen up what is b y  any standards a-tight re^m e. But w e would like

the new provisions to be clear and not lead to more delay and expense than is 
absolutely necessary.
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