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EUROPEAN INTERVENTION NOTICE GIVEN PURSUANT TO SECTION 67
ENTERPRISE ACT 2002 - ANTICIPATED ACQUISITION OF

BRITISH SKY BROADCASTING PLC BY NEWS CORPORATION

Whereas the Secretary of State has reasonable grounds for suspecting that it
is or may be the case that:

(a) arrangements are in progress or in contemplation which, if carried into
effect, will result in the creation of a relevant merger situation, as defined in
section 23 of the Enterprise Act 2002 ("the Act") in that:

(i) enterprises carried on by or under the control of News Corporation
will cease to be distinct from enterprises carried on by or under the
control of British Sky Broadcasting plc; and

(ii) the value of the turnover in the United Kingdom of the enterprise to
be taken over exceeds £70million;

(b) a concentration with a Community dimension (within the meaning of
Council Regulation (EC) No 139/2004- "the EC MergerRegulati0n), or part of
such a concentration has thereby arisen or will arise;

Whereas the Office of Fair Trading is unable to refer the relevant merger
situation concerned to the Competition Commission under section 33 of the
Act (whether or not it would otherwise have been under a duty to make such a
reference) by virtue of article 21 (3) .of the EC Merger Regulation;

Whereas the Secretary of State is considering whether to take appropriate
measures to protect legitimate interests as permitted by article 21(4) of the EC
Merger Regulation;

Whereas the Secretary- of State believes that it is or may be the case that the
public interest consideration specified in section 58 of the Act concerned with
the sufficiency of plurality’ of persons with control of media enterprises is
relevant to a consideration of the merger situation;

Now, therefore, the Secretary of State in exercise of his powers under section
67(2) of the Act, hereby gives this intervention notice and requires the Office
of Fair Trading to investigate and report in accordancewRh article 4 of the
Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 and - -
Ofcom to investigate and repo~ in accordance with article 4A of that Order,
both within the period ending on 31 December 2010,

4 November 2010

An official of the Department for Business Innovation & Skills
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Invitation to comment, for public
interest test on the anticipated

acquisition of British Sky
Broadcasting plc by News

Corporation-

Publication date:

Closing date for submissions:

Invitation to comment

5 November 2010

19 November 2010
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Introduction

1.1

1.2

On 3 November News Corporation notified the European Commission of its intention
to acquire the shares in BSkyB it does not already own. On 4 November the
Secretary of State issued a European intervention notice requesting Ofcom to report
on the effects of the proposed acquisition on media plurality by 31 December 2010.

On 4 November Ofcom published a guidance note on our website1, setting out the
process and timetable for preparing our report on the public interest considerati on set
out by the Secretary of State.                                          "

The public interest consideration

1.3 In respect of the proposed News Corporation acquisition of the shares in BSkyB it
does not already own, the Secretary of State for BIS has issued a European
interver~ti:on notice in relation to the public interest consideration in section 58 of the
Enterprise Act 2002 concerned with the sufficiency of plurality of persons with control
of media enterprises, which is:

"the need, in relation to every different audience in the United Kingdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient
plurality of persons with control of the media enterprises serving that
a u dien ce ,2

1.4 In considering the public interest, we do so in light of the relevant statutory framework
whereby Parliament has attached significance to the need for sufficient media
plurality in the functioning of a healthy and informed democratic society.

1.5 In undertaking an initial investigation of this public interest consideration and
providing advice and recommendations to the Secretary of State, we will consider the
key constituent parts of the public interest issue outlined above. Specifically, we will
consider:

1.6

1.7

" ¯ Content types

¯ Audiences

¯ Media platforms

¯ Control of media enterprises

¯ Future developments in the media landscape

Content types: we will consider what are the most relevant content types and
genres (for example news, current affairs, entertainment, fiction or drama) for the
public interest consideration.

Audiences: we will consider whether specific consumer or citizen groups (defined by
location, demographic, socio-economic group or any other relevant cdteda) will be

1 http://media, ofcom, orq. uk/2010/11/04/guidance-note-for-public-interest-test!
2 Enterpr{Se Act 2002, s.58(2c)(a).
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1.8

1.9

1.10

1,11

affected by the changes to the level of media plurality as a result of the proposed
acquisition.

Media platforms: We will consider which are the relevant platforms or media
enterprises (for example "IV, newspapers~ radio, internet, etc.) in reviewing the
implications of the proposed acquisition.

Control of media enterprises: in relation to the issue of control, we will consider:

1.9.1 Plurality of persons with control of the relevant media enterprises (external
ownership and control)

1.9.2 Plurality in the range of information and views made available to audiences,
including the level .of independence in editorial control or expression within
the relevant media enterprises (internal control)

Future developments: we will consider how futu remarket developments, including
the convergence of broadcast, print and internet media may affect consumers
consumption of relevant media and the current levels, of media plurality.

We are seeking views from stakeholders on all the issues set out above and any
other issues you think we Should consider. We also welcome views on the potential
future impact of the proposed acquisition on the sufficient plurality of persons with
control of the media enterprises in the UK.

Advice and recommendation to the Secretary of State

1.12 Overal.., Ofcom will: cOnsider how the proposed acquisition may affect the level of
plurality of persons with control of the media enterprises serving the relevant
audiences taking account of representations and analysis of’relevant information.

1.13 Given the limited time for Ofcom’s initial investigation and report on the effect onthe
media public interest consideration, we are also interested in third parties’ views on
potential remedies or mitigations to any public interest concerns identified by third
parties. These will be passed to the Secretary of State (.and to the Competition
Commission in light of a reference) to he!p inform his decision.

How

1.14

1.15

1.16

1.17

to make submissions

Ofcom invites written submissions to be made by 19 November. We are seei~ing
responses that provide views, supported by evidence, on the specific questions
detailed above, or on other considerations stakeholders consider relevant.

Please make representations via:

The online web form at http;Ustakeholders.ofcom.or.q.uk/consultations/public-interest-
test/responseform

By email - especially for larger submissions - particularly those with supporting
charts, tables or other data.- to PubliclnterestTest201 O~,ofcom.or,q.uk attaching your

2

MOD300004245



For Distribution to CPs

1.18

1.19

1.20

1.21

response in Microsoft Word format, together with a consultation response
coversheet.

Responses may alternatively be posted or faxed to the address below, marked with
’News Corp / BSkyB publiC interest test’.

Marco Marini
Ofcom
Riverside House
2A Southwark Bridge Road
London SE1 9HA

Fax: 020 7981 3706

We do not need a hard copy in addition to an electronic version. Ofcom will
acknowledge receipt of responses if they are submitted using the online web form but
not etherwise.

Ofcom strictly observes confidentiality in all aspects of its operations. This applies to
material supplied in response to this invitation to comment. We .will give the Secretary
of State (and the Competition Commission in the event that this acquisition is
referred by the Secretary of State)-all relevant submissions (including confidential
ones) to enable him make his decision. If your submission includes material which is
confidential, we will require a full version with confidential" information omitted,
together with reasons why the submission should be treated as confidential.

Meetings with stakeholders may also be held where appropriate. If you would like to
request a meeting with Ofcom to discuss your submission, you should send a
request via e-mail to _PubliclnterestTest2010(~,ol~cem.0rg.uk explaining why a
meeting is required in addition-to yourwritten SubmissiOn. We wilt consider these
requests on an individual basis and as allowed within the timescale set by the
Secretary of State.

3
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Invitation to comment: Public Interest Test
- proposed acquisition of BSkyB by News
Corporation
November 5, 2010

Ofcorn has today published an invitation to comment on the Public Interest Test it will conduct in relation to News
Corporation’s intention to acquire the shares in British Sky Broadcasting PIc it does not already own.

This document outlines the considerations Ofcom will make as part of its initial investigation and now invites comments
from interested parties.

THE PUBLIC INTEREST CONSIDERATIONS

In considering the public interest, Ofcom will have particular regard to the significance attached by Parliament to sufficient
media plurality. And in undertaking an initial investigation of this Public Interest Test Ofcom will specifically consider:

¯Content types
¯Audiences
¯Media platforms
¯Control of media enterprises
¯Future developments in the media landscape

Ofcorn is also seeking views about the potential future impact of the proposed acquisition on the sufficient p{urality of
persons with controlof the media enterprise and on potential remedies or mitigations to any public interest concerns
identified by interested parties.

SUBMISSIONS

Written submissions must be made by 19 November 2010.

Details of how to respond and the full Ofcom Invitation to comment document can be found here:
http:llstakeholders.ofcom.org uk/consu tat ons/pub c- n,tere.st-test/

BACKGROUND.

On 3 November News Corporation notified the European Commission of its intentions.
On 4 November the. Secretary of State issued a European intervention notice requesting Ofcom reports on the effects of
the proposed acquisition on media plurality by 31 December 2010.
On 4 November Ofcom published a guidance note on our website, setting out the process and timetable for preparing our
report.
Ofcorn’s Guidance Note [Published 04 November] can be found here: http:flmedia.ofclom.orq,uk12010111IO4/,qui.d, ance-
note-f0r-publio-interest-test/

© Ofcorn - see our terms and conditions at http:!lwww,ofcom,org,uklterms-of-use!

http:llmedia.ofcom.org.uk/2010/11105/invitation-to-c6mment-public-interest-test-prop... 14/03/2012
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To: Secretary of State

Media Mergers:with specific reference t° the current Newscorp and BskyB case

¯ - . .,, .-

issue’. ’

You wanted to know what powers you had in relation to media mergers generally.

Recommendation: .
Ther.e-is no role i.n the process for the DCMS.so we would recommend th.at you do not have.any
external discussions on the BSkyB media merger nor write to SofS BIS about it. If you want to
contribute,.yo, u could w-rite.a letter stating facts backed u15 with ev.idence, provided it recognises the
final decision is for the Business SecretanL. of state acting alone. However this carries’risks to the .
robustness of the decision,

Prevention of undue concentration of media poweris achieved in 3 ways:-

1. The statutory media ownership rules are enforced by Ofcom.and provide absolute restrictions on
ownership. These statutory rules are set by DCMS.

2. Where a merger is not prohibited altogether by these rules, mergers involving newspapers and
media entefprjses, like all other.mergers, are subject to the compet!ti0n b~ised regulationby the.
independent competition authorities. BIS’s resp06sibility.          "

3. The Secretary of State (BIS) has an exceptiona povger.to intervene in media mergers if necessary,
if he believes a potential media merger might have an adverse impact on the publicinterest
concerned with ensuring plurality.

A flow chart which sets out the process where the public interest test is involved is attached.

In tai<ing such decisions, the Secretary of State (BIS).is carrying out statutory functions }n accordance
with the provisions of the Enterprise Act 2002. He is performing a quasi judicial role as thestatutory
decision maker. It is the same role a regulator such as the Competition Commission would perform
in taking determinative decisions about cgmpetition cases.

On introduction of the Enterprise Act 20Q2, the residual p0wersthat areexercisable bythe Secretary
of State continued to be exercised by the Secreta ry of State for Tra de & Industry who had taken
decisions on all mergers under the previous Fair Trading.Act 1973 regime.

But SUCh decisions are case specific ano must be taken on ~iqe individual merits of the case. The’, are
not decisioas about broader matters of Government policy such as might be decided by Cabinet
c01 lectively and must be taken by the.BIS Secretary of State.acting alone.           .-

BSkyB/Newscorp example

SofS for Business intervened in this merger, asking Ofcom to provide an inde pendent report that
considers the mergers’ potential impact on the public interest concerned With ensuring media
plurality.

BIS took legal advice on this and the risk of challenge if the SofS (BIS) had not intervened was greater
than the challenge if he did intervene. The intervention so far has been merely to say that there
may be a case u.nder the public interest test, but we need mo.re information. This was not a po.licy
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decision but a.decision of referral;- he :has yet todecide whether to refer it to-the Competition      -.
Commission. In the plurality debate in the .House of Lords !a.st week all speakers from all sides of the
House were positive about the decision to intervene.

DCMS role

There is no DCMS role .in the decision making process and the. Secretary of State (DCMS) has no locus

for intervention. --

However, given your interest inthe secl~or as Secretary of State for Media, you are within your rights

to give your opinion, so long as the tone makes.clear the fact that this is a decision for the Secretary
ofState for Business aione, and that any Opinions are i~acked up:withevidence;

lfthe Ofcom report ismade public, you coulct write to’the SbfS tBIS)g[ving yo-uroPiriion on the ’

report; though any.disagreement with the recommendation would .need cleat evidence to back it. up _
and such a letter could be cited in. any.forthcoming judicial review and could create difficulties in. the
defence ofthe decision.

As. Ofcom areconducting the independent review on the public interest test it would not be
appropriate for you to discuss this with 1~hem as it cdUld be seen to be exerdsing your-political "

influence.

There is guidance on Ministers intervening in competition cases and it advises against it on the
grounds.that it could undermine the final decision in any judicial review proceedings.

¯ - . . .....
Ofcom’s role to conduct the review is madeunder statute in the Communications Act 2003. The
review will be conducted within a tight fra’mework as set out in section 377 of the Act. It states that

the report shall contain advice and recommendation on any media public interest consideration
mentioned in the intervention notice concerned. In this case it was "the sufficiency of plurality of
persons with control of media enterdrises".

After teceipt of the report on 31 December, the SofS BIS win decide whether to refer this to the
Comoetition Commission.

Legal Advisers and Jon Zeff have cleared this note.

~- 12.11.10

CC: Ed Vaizey, Jonathan Stephens, Jon Zeff, Keith Smith, I

Acl vise rs.
~pecial
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From:
Sent:
To:
Cc:
Subject:

15 November 2010 19:17

ZEFF JON, SMITH KEITH; STEPHENS JONATHAN
Media Mergers

Many thanks for you note on media mergers.

SoS has noted the advice and asked to see the results of Jonathan’s request to the legal advisers as soon as possible.

SoS remains of the view that there are policy implications to these decisions, including the current case before
Ofcom.
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From:
Sent:
To:
Subject:

19 November 2010 14:29

FW: Specified considerations

Not sure if you have seen this...

From: [
Sent: 15 November 2010 12:09
To:

., SMITH KEI-I’H; ZEFF .1ON, KILGARRIFF PATRICK
Subject: RE: Specified considerations

Jonathan and Patrick discussion this morning.

Jonathan indicated that the he was thinking about possible overlap in circumstances in which the AG or DPP are
required to make difficult decisions around whether to prosecute in certain cases - and in doing so consulting with
Govt colleagues.

He. suggested it could be argued that SofS had a right to be consulted on this issue (particularly if we were in the
plurality rather than competition arena), as relevant SofSs would be in instances relating to financial or national
security.

Patrick agreed to have a further discussion with colleagues at BIS to ascertain whether there is any scope for
movement around providing SofS with a formal opportunity to inform the BIS SofS of our view on this issue.

Thanks,

Department for Culture, Media and Sport
0207L[

From:
Sent: 12. November 2010 14:57
TO: L
cc: SMI1-H KEtTH; ZEFF ]ON
Subject: FW: Specified considerations

Please see the advice below from legal. It would still be helpful to have a steer about where to look for the
precedents Jonathan was thinking of so we can fully explore those avenues.

Thanks
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From:
Sent: 12 Nnvernh~r ~NIO 14:22
TO: [
C¢: SMI"I-H KEI-I’H; KILGARRIFF PATR!CK
Subject: Specified considerations

As discassed, I wonder if it’s important to emphasise that the ability to intervene is given to the SoS only on
"specified grounds". Those are set out in s. 58 of the Enterprise Act and are in relation to (1) national
security, (2) plurality, and (3) maintaining the stability of the UK financial system.

In historical terms, the national security consideration is the more ancient, and I would not be remotely
surprised if there were formal methods of consulting OGDs. But that seems to be because there are so many
-,ho might want a say in national security considerations (MOD, FCO, Home Office, security and
~.,~elligence services) that co-ordination would benecessary.

This intervention operates differently anyway, because section 44A has given Ofcom a role in connection
with media mergers. That role is expressly to report on the media public interest considerations, and gives
Ofcom the power to carry out investigations. Ofcom’s role is therefore to report on plurality issues. I
daresay that SoS BIS could have asked formally for SoS CMS’ views on plurality to inform the decision on
whether or not to issue an intervention notice in the first place, but that would be really on whether the
initial hurdle of whether to refer to Ofcom had been surmounted and would probably only be useful in a
marginal case.

I am not aware of any precedent, nor any formal process of cross-Departmental consultation of the nature
which Jonathan is thinking of.

Does that help?

Legal Advisers to the Department for Culture, Media and Sport
Treasury Solicitor’s Department 12-4 Cockspur Street IL0ndon ISWlY 5DH
E mail:                      Tel: 02~       Fax: 026 ~vww.culture.gov.uk
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From:
Sent:
To:
Co:

Subject:
Attachments:

KILGARRIFF PATRICK
19 November 2010 17:49

GEIST-DIWER CAROLA;L

Media mergers - plurality - role of SoS
101118 Note on representations (2) (clean).DOCX

IZEFF JON; SMITH KEITH;[

Attached is a note prepared b~on the above (and following discussion with lawyers at BIS). I fear it confirms
existing advice. Is it what Jonathan had in mind both for himself and to form the basis of a further submission to the
SoS. If so, we can go ahead. If not and if something directly from me is required I fear am at Sunningdale next week
(as I suspect is Jon) but I can do something early the following week.

K ~;ick

Patrick Kilgarriff
Legal Director
Department for Culture, Media and Sport
2-4 Cockspur St
London SW1Y 5DH
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Ability of Secretary of State CMS to intervene
in relation to mergers raising media plurality issues

introduction

° This note has been prepared following discussion with BIS Legal in order to set out what
steps, if any, the Secretary of State CMS can take in connection with a decision to
intervene in a media merger. This note has not been formally cleared with BIS Legal
(although it will be sent to them for information), but we are aware that they share the
conclusions set out.

.
The ability of the Secretary of State to intervene in mergers in response to public interest
considerations is set out in section 42 of the Enterprise Act. The specific considerations
envisaged are set out in section 58 of the Enterprise Act, and are national security, the
need for accurate presentation of news and free expression of opinion in newspapers, a
sufficient plurality of views in newspapers, media plurality, and in the interests of
maintaining the stability of the UK financial system.

Who exercises the power to intervene?

°.
The power to intervene is not, legally, restricted to one particular Secretary of State.
However, the power is contained in the Enterprise Act, and it is clear that, as a matter of
governance, power to deal with matters arising from the Enterprise Act has been given to
the Secretary of State BIS.

° The ability to intervene in a merger to protect plurality can only be exercised in a case
where a relevant merger situation has arisen (section 42). A relevant merger situation is
defined in the Enterprise Act, and is a pure competition measure. It is clear therefore, that
a case in which a decision in relation to media plurality is necessary, an assessment of the
competition effect of the merger will be necessary as a prior consideration. It is for this
reason, in addition to the reasons in the preceding paragraph, that the Secretary of State
BIS alone is in fact responsible for making the decision.

What is the nature of the decision?

° The decision to intervene in a merger is a quasi-judicial decision. By this, we mean a
decision which is not driven by policy concerns, and has to be taken on the facts before
the decision maker. It is not a Cabinet decision, and no collective Cabinet responsibility
applies. Similarly, a decision on a planning application, or an application for a harbour
revision order would be characterised as quasi-judicial decisions.

6. A decision to intervene is susceptible to challenge (by either party to the merger, or any
other person with sufficient interest in doing so) by way of judicial review. The Secretary
of State BIS will need therefore to ensure that his decision is robust enough to withstand
scrutiny, and takes into account all relevant considerations, and no irrelevant ones. In this
particular case, the Secretary of State BIS was advised that it was more likely that a
successful challenge could be made to a decision not to intervene than to a decision to
intervene.
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Consultation requirements in relation to public interest quasi~udicial considerations

.
The Et~terprise Act does not require the Secretary of State BIS to consult with any parties
before he makes a decision to intervene (or not to). However, :he will have to take into
account, for the reasons already given, ¯any representations made to him by any party
where those representations are relevant. There is no express role¯ for any other Secretary
of State to make representations, or to be consulted in respect of any of the specified
public interest considerations.

8~

,

The Act does .not prevent the Secretary of State BIS from Consulting with any other part
of government, should he need to, in considering Whether to exercise his discretion’ to
issue an intervention notice. It is clear that in relation to national security considerations a
number of agencies in government may well have relevant views about intervention, and
ttie Secretary of State may need to consult with those agencies in. order, to ascertain
exactly what the public interest issues are. This may also be the c.ase in relation to the
stability of the financial system. In neither of those situations is there one body which
could advise the Secretary of State on the gamut of issues.

However, the situation in relation to media- mergers Js different. That ]s because the
Enterprise Act expressly gives Ofcom the duty of rep0rting to the Sectetary.0f State BIS
in relation to the public interest considerations relevant to the merger .(section 44A,).
Once the Secretary of State BIS has received Ofc0m’s report, he will have to make a
further decision on whether to refer the matter to the Competition Commission for a
further, and more detailed, consideration of the public interest. The decision malting
process (and its susceptibility to challenge) will be the same as the above.

10.

11.

12.

We have considered whether there are any parallels between fide Secretary of State BIS’
decision to intervene in a media merger, and cases where the Attorney General’s consent
is required to prosecute, which is also a quasi-judicial decision. On balance, we do not
think that there are si~fficient similarities. This is for a number of reasons, set out below.

None of the requirements for the Ati0rney General-to give consent that we have
considered are expressed to be considered "in the public interest", it is clear that this will
be part of the Attorney General’s consideration, however. He may need to weigh the
public interest over a number of clifferent departments and policy areas, which would
mitigate in favour of consultation to assess the effect of a decision on those departments.

In some of the offences for which consent is required to prosecute~ it is clear that other
considerations than a pure public interest consideration will be necessary, and the
Attorney General will have to balance this. This is the case, for example, in relation to the
Suppression of Terrorism Act 1978, wherethe Attorney General will have to consider the
effect of his decision on international relations. In relation to a prosecution under the
Official Secrets Act 1911, the Attorney General may have to balance the public interest
considerations with considerations of what information might have to be released in
Court, and which is of a confidential (and possible national security) nature. Those
decisions are likely to involve the interests of more than one other party in Government,
where there is no specialist agency to consider them and advise the Attorney General
accordingly.

Can the Secretary of State CMS make representations after receipt of Ofcom’s report?
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13.

14.

15.

Our conclusion therefore is that there is no formal role for the Secretary of State to make
represent.ations to the Secretary of State BIS either before a decision to intervene is made,
or after receipt of Ofcom’s report. The legislation does not invit.e the making .of
representations, but it does not preclude, them either.

It. wilt be a relevant consideration (both for the Secretary of State BIS and the Secretary of’
State CMS) as to whether anyrepresentations which are made are likely to affect the
.ability of the Secretary of State BIS to resist any challenge to his further decision on
¯ whether to remit the matter to the Competition Commission. Representations may give
rise to a fear (however ill-founded) that those representations are irrelevant, and, if the
Secretary of State BIS considers them, it renders his decision unsafe. Other parties may
consider that that, if the Secretary of State BIS does not consider the representations, he
should have dorie and therefore his decision is unsafe..In .either event, i~ runs the risk of
īncreasing the chances of a successful challenge to the decision, when,in.any event, a full
report on media plurality will be received from Ofcom.

Itwould, in any event, be difficult for the Secretary of State CMS to" make representations
ābout the substance of the Ofcom report, since he will not have had access, and will not
have been able to analyse, the background information available to. Ofcom in the
p̄reparation of that report. -..

It may well be the case tha the Secretary of State. CMS will be precluded from seeing the
Ofcom report in advance in any event, by virtuetof the informittion provisions of Part IX
of the Enterprise Act. Section 237 of the Act applies a general restriction on disclosure of
information about the business of an undertaking (which would certainly be contained as
part of the Ofcom report). There is no provision permitting a general disclosure across
government, although section 239 does provide that disclosure may be permitted with
consent. Consent would have to be from Newscorp and BSkyB (and possibly from other
parties, who made representations). Disclosure of information would be precluded either
from Ofcom or from BIS, and would relate to both the report itself artd the background
infom~ation which underpinned the report. "    "

Conclusion

16. Whilst there is nothing legally which formally precludes the Secretary of State CMS from
making representations tothe Secretary of State BIS to inform the latter’s decision as to
whether to refer the public interest considerations in this merger to the Competition
Commission, it would be unwise to do so. This is because the task of assessing the impact
of the merger on media plurality is expressly given to Ofcom, and because the Secretary
of State CMS will almost certainlybe able to see neither the report itself nor the
underlying materials. Furthermore, and partly as a consequence, any representations made
by the Secretary of State CMS are likely to raise the risk of challenge to a decision made
by the Secretary of State BIS because it will appear to be purely political in nature
(although, of course, it may well not be in fact, and thus be of limited assistance to him in
making his assessment.
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From:
Sent:
To:
Subject:

07 December 2010 13:34

FW: Corn petition issues

Fyi!

From: KILGARRIFF PATRICK
Se.l-. n7 I’~=r~=mh~r 2010 13:33
xo:L         JPARKER WENDY
Subject: RE: Competition issues

Thanks - I appreciate that the advice is not what JS and possibly JH wanted to hear - but I think it amounts to - "do
nothing, do not try to convey your thinking to VC, he must act quasi-judicially and only through formal processes".
Further and in any event, the clear legal advice to VC would be that you cannot hear JH on this matter and VC shows
all the signs of taking that advice, so the matter would be academic.

Patrick

From:[
Sent: 07 December 2010 13:26
To: KILGARRIFF PATRICK;[
Subject: Competition issues

Hi both,

I’m very conscious that I’ve not come back to you with a definitive view from Jonathan following the additional
’vice you provided a couple of weeks ago.

I mentioned to him briefly and I think we just have to proceed as advised - I’ve not managed to get formal views
from him and I’m conscious that time is marching on.

! will Obviously let you know if I get any further in the coming days but otherwise take this as a green light from here
(I fully expect you were in any event! !).

Thanks,

~ tn~.nt~LCulture, Media and Sport
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~    I EUROPEAN COMMISSION

Brussels, 21/12/2010

SG-Greffe(2010) D/
C(2010) 9684

ooq-

Irt the published version of this decision, some
information has been omitted pursuant to Article
17(2) of Council Regulation (EC) No 139/2004
concerning non-disclosure of business secrets and
other confidential information. The omissions are
shown thus [...]. Where possible the information
omitted has been replaced by ranges of figures or a
general description.

I PUBLIC VERSION

MERGER PROCEDURE ]
ARTICLE 6(1)(b) DECISION

To the.notifying par .ty:

Dear Sk/Madam,

Subiect: CaseNo COMP/M.5932 - News Corp/BSkyB
Notffication of 3 November 2010 pursuant to Article 4 of Council

- Regulation No 139120041

lg

2~

On 3 November 2010, the Commission received a notification of a proposed
concentration pursuant to Article 4 of Council Regulation (EC) No 139/2004 by
which News Corporation (’News Corp’, United States of America; hereinafter the
’notifying’party’), acquires within the meaning of Article 3(1)(b) of the Council
Regulation sole control:of the und~ing British Sky Broadcasting Group (’BSk2cB’,
United Kingdom) by way of public bid.

After examination of the notification, the Commission has concluded that the
operation fails witNn the scope Of the Merger Regulation and does not raise serious
doubts as to its compatibility with the internal market and the EEA agreement2. After
having been informed that it could not be excluded at that stage of the procedure that
the notified operation might raise serious doubts as to its eompatibi!ity with the

OJ L 24, 29.1.2004, p. 1 ("the Merger Regulation"). Wi~ effect from 1 December 2009, the Treaty on the
Fuactioning of the European Union ("TFEU") has introduced certain changes, such as the replacement of
"Community" by "Union" and "common market" by "internal market". The terminology of the TFEU will
be used throughout this decision.

2 This is without prejudice to the ongoing UK media plurality review (see Section V below).

Commission eump6enne, 1049 Bruxelles, BELGIQUE I Europese Commissie, 1049 Brussel, BELGII~. Tel. +32 229 91111.
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internal market given the absence at that stage of certain data with respect to
advertising, on 1 December 2010, the notifying party submitted commitments
pursuant to Article 6, paragraph 2 of the Merger Regulation. Specifically, News Corp
offered commitments involving [access remedy] to advertising space in [newspaper]
in the UK for a period of[...] from the completion of the proposed transaction. On the
basis of the additional elements provided by the notifying party and third parties, the
Commission considers that no serious doubts arise from a possible input foreclosure
of BSkyB’s pay-TV competitors as regards advertising space in News Corp’s
newspapers (as explained below), so that the commitments submitted by the notifying
party are not necessary.

Io

3.

°

THE PARTIES

News Corp is a diversified global media company which is active in the following
fields: production and distribution of filmed entertainment, TV programming, TV
satellite and cable bJ?oadcasting, the development of conditional access and subscriber
management systems and the creation and distribution of online programming. News
Corp is active in the following sectors in the United Kingdom and Ireland: (i)
licensing of feature films and TV programmes; (ii) wholesale supply of TV channels;
(iii) publishing of print and online newspapers; (iv) book publishing; (v) advertising
on TV channels, websites and printed press; and (vi) provision of pay-TV technical
services. News Corp is also a leading pay-TV operator in Italy (through Sky Italia), and
Germany and Austria (through Sky Deutschland).

BSkyB is the holding company of a number of subsidiaries which are active in a
variety of sectors in the UK and Ireland, namely: (i) creation and wholesale supply of
TV channels; (ii) retail distribution of pay-TV channels; (iii) provision of pay TV
technical services; (iv) advertising on BSkyB and third party TV channels, and on
BSkyB’s online media properties; (v) provision of retail telephony and broadband
services; (vi) enhanced and interactive services; and (vii~ gaming and betting.

o

°

THE OPERATION

On 15 June 2010, News Corp announcedpursuant to Rule 2.4 of the UK Takeover Code,
that it had approached the board of directors of BSkyB and, proposed to make an offer to
acquire the entire issued and to be issued share capital of BSkyB not already owned by
News Corp. News Corp and BSkyB have so far been unable to reach a mutually
a g~reeable price. However, both parties entered into aCooperation Agreement on 15 June
2010 agreeingto proceed with the regulatory process to: facilitate the transaction.

The announcement made by News Corp on 15 June 2010 along with the Cooperation
Agreement concluded between News Corp and BSkyB On 15 June 2010 are sufficient
to meet the relevant legal standard to constitute a notifiable concentration within the
meaning of Article 4(1) of the Merger Regulation.

News Corp is already a shareholder in BSkyB via News Nominees Limited ("News").
The current shareholder structure of BSkyB is the following: News: 39.14%; Capital
Research and Management Company: 5.02%; Brandes Investment Partners L.P.:
3.12%; The Capital Group Companies, Inc.: 3.1%; Other (free float): 49.62%.
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10.

11.

12.

13.

14.

15.

In order to establish whether the proposed acquisition by News Corp of the remaining
60.86% of the shares in BSkyB that it does not already own constitutes a concentration
within the meaning of Article 3 (1)(b) of the Merger Regulation, the Commission must
assess whether the proposed transaction would bring about a change of control over
BSkyB (from a situation of no control to a situation of sole control by News Corp).

The legal test to be applied in this context is whether News Corp (t~ough News) already
has the possibifity to exercise a decisive influence on BSkyB (Article 3(2) of the Merger
Regulation). It must be assessed whether, on the basis of the shareholding structure and
the corporate governance rules of BSkyB, News Corp could be deemed to be already
exercising a decisive influence on the strategic business decisions of BSkyB,

Notwithstanding its sharehotding of 39.14% in BSkyB, News Corp’s voting rights are
restricted to 37.19% as a result of a voting agreement (the "Voting Agreement") of 21
September 2005, which became effective on 4 November 20053.

The fact that News Corp indirectly holds 37.19% of the voting rights in BSkyB does
not confer it sole control over the company, as it would not have the majority of the
votes at the shareholders’ meetings and it does not hold any special rights attached to
its shareholding4.

A limited number of decisions require a supermajority of 75% of the total voting
rightswhich could grant News Corp a veto right. The actions for which a majority of
75% of the total voting rights of the members who voted on the resolution are
established by the Companies Acts 2006, by the Insolvency Act 1986 and by the
Articles of Association of the company. These decisions, however, have no bearing on
the strategic decisions of BSkyB5, but rather refer to the protection of minority
shareholders or to administrative matters related to the "off-market purchases of own
shares" or to possible winding up of the company-. None of these decisions would
have an impact on the strategic commercial conduct of BSkyB.

On the basis of an analysis of the attendance rates of the annual general meetings of
BSkyB for the past 4 yearn (since 2006), News Corp did not hold more than 50% of
the total of the present shares that voted. This is true both in relation to News Corp’s
restricted voting rights (37.19%) and also in relation to its ~otding without
restri~tlon (39.14%).

genial, ~rectors are notated by the board and then appointed by a vote at the
shareholders’ meeting, wMeh decides by simple majority6.

The composition of BSkyB’s board of directors is as follows: 8 "independent"
directors and 6 "non-independent" directors7. Of the 6 non-independent directors, 4

3

4

°,,].

Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the
control of concentrations between undertakings, OJ C 95, 16.04.2008, p. 1, paragraph 57

Commission Consolidated Jurisdictional Notice under Council Regulation (EC) No 139/2004 on the
¯ control of concentrations between undertakings, OJ C 9,5, 16.04.2008, p. 1, paragraph 58.,

Articles of Associations of BSkyB, article 69, and UK Companies Act 2006.
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18.

19.

20.

21.

22.

are affiliated with News Corp and do not have executive positions within BSkyB,
while the 2 directors who are not affiliated with News Corp are, respectively, CEO and
CFO of BSkyB. Therefore, only 4 out of 14 directors have a connection with+News
Corp,

The board of directors takes its decisions by simple majority8.

The minutes of the board meetings provided by BSkyB also confirmed that in matters
involving relationships with any of the companies belonging to the News Corp’s
group, the 4 directors affiliated with News Corp are excused from the discussion and
the voting.

There also are no other elements on the basis of which News Corp could be deemed to
de facto control BSkyB.

For the year ending 30June, 2009, BSkyB supplied programming, telephony, airtime
sales, transmission and EPG services, marketing, brand and other, IPR licensing,
network hosting services, and consultancy services to News Corp, in addition to
receiving revenues from certain joint ventures (National Geographic International and
National Geographic Latin America, and Tour Racing limited, which supports the
"Team Sky" professional road cycling team) with News Corp companies, for a value
of around GBP 40 million.

During the same period, BSkyB purchased programming (including content and
channels), digital equipment, smartcards and encryption services, set top box
technologies, advertising and IT services from News Corp companies for a value of
GBP 212 million.

Revenues achieved by BSkyB from dealings with News Corp’s entitibs account for
less than [0-51% of BSkyB’s total revenues. News Corp does not therefore seem to be
a key customer of BSkyB.

Similarly, BSkyB is not in any way dependent upon News Corp as a supplier. TV
content and TV channels provided by News Corp. only represents a very limited
percentage of the total content acqui;red by BSkyB in the UK and Ireland. For the year
ending 30 June 2009, BSkyB’s spend on the News Corp TV channels represented
approximately [...] of BSkyB’s total spend on third party TV channels. With respect
to BSkyB’s spend on content for its, wholly+owned Channels, its spend on TV content
from News Corp made up approximately [...] of BSkyB’s total spend on content
during the same time period. Similarly, while BSkyB currently sources pay’TV
technical services from NDS, which is jointly controlled by News Corp and Permira,
BSkyB could source similar services from NDS’ competitors. In any event, the
relevant agreement was, according to the notifying party, negotiated at arm’s length
between BSkyB and NDS, also in view of the presence of Permira as a co-controlling
shareholder of NDS,

7 A non-independent director in this context is one who has either a connection to BSkyB operations
(namely the CFO and CEO in this case) or who has a connection to News Corp.

8..Art, 116(3) of the Artiel~ of Association of Bgk3’B group pl~-, ............... ~ .....

4
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24.

25.

In any event, BSkyB submitted that it conducts all business transactions with
companies that are part of the News Corp group on an arm’s length basis. This is
ensured by the "related party transactions" provisions of BSkyB’s corporate
governance policies, which specifically provide that arrangements with News Corp
require either the approval of BSkyB’s Audit Committee (which comprises
Independent Directors only), or both Audit Committee and the board approval,
depending on materiality.

In view of the above, it can be concluded that News Corp does not currently exercise
sole control, whether de jure or de facto, over BSkyB.

Through the proposed transaction, News Corp will therefore acquire sole control of
BSkyB: The proposed transaction constitutes a concentration within the meaning of
Article 3(1)(b) of the Merger Regulation.

III. EU DIMENSION

26, The undertakings concerned have a combined aggregate world-wide turnover of more
than EUR 5 000 million9 (News Corp: EUR 23 499.9; BSkyB: EUR 6 635.4). Each of
them has an EU-wide turnover in excess of EUR 250 million (News Corp: EUR [...];
BSkyB: EUR [...]). BSkyB achieved more than two-thirds of its EU-wide turnover in
one Member State (the United Kingdom), but News Corp did not.

27. The notified operation therefore has an EU dimension.

IV. COMPETITIVE ASSESSMENT

28. News Corp and BSkyB are active in various sectors in the UK and Ireland, namely the
audiovisual sector; advertising; and newspaper publishing. The assessment of the
competitive impact of the proposed transaction is carried out in relation to the markets
where the parties are active at the same level of the value chain (horizontal overlaps) or
to the markets where the parties have activities that are upstream or downstream of each
other (vertical relationships).

lJ The Audiovisual Sector

1.1. Introduction: the audiovisual value chain and the parties~’ activities in
the audiovisual sector in the UK and Ireland

29. The pay-TV supply chain in the UK and Ireland consists of the following layers: (1)
licensing and acquisition of audiovisual content; (2) wholesale supply of TV channels;
(3) provision of pay-TV technical services (conditional access technology, set-top
box); (4) provision of platform services (such as terrestrial, cable~ satellite, ADSL);
and (5) retail pay-TV services (linear and non-linear). BSkyB is active at each of these
levels (except for the provision ofpay-TV technical services).

9 Turnover calculated in accordance with Article 5(1) of the Merger Regulation.
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Table 1 - Audiovisual supply chain
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30.

31.

1.1 A. Content - production, licensing and acquisition

Upstream in the audiovisual chain are the holders of broadcasting rights for
audiovisual content such as (i) premium films, (ii) sport events and (iii) other content
(such as TV series and documentaries).

As regards premium films in the UK and Ireland, the six Hollywood majorslo usually
license different categories of broadcasting rights, corresponding to an exhibition
window. F011owing the exhibition windows for cinematic release, for DVD
retail/rental and for ’download to own’ (’DTO), films are made available for TV
broadcast in the following sequential order: (i) Pay-Per-View (PPV)/Video On
Demand (VOD); (ii) first and second pay-TV windows; and (iii) free-to-air (FTA)
window. A motion picture licensor typically agrees to license all o:f its non-Iibrary11
motion picture "output" over a fixed number of months for a fixed number of runs
(through so-called "output deals") and generally on an exclusive basis12, Film
broadcasting rights may be licensed for the entire territory of the UK and Ireland, or
separately between the two countries, and may include a variety of,rights.

I0

11

12

20th Century Fox (Controlled by News CorpL Warner Bros, Paramount, Sony, Universal and Walt
Disney.

After films have run this course of exhibition, they become known as ’library films’.

A licensor typically grants exclusive broadcasting rights when it believes that the revenue that it can
achieve from one single licensee would likely exceed the revenue that it would achieve by licensing its
content more broadly to various different Iicensees. A licensee’s interest in obtain exclusive rights lies in
the fact that competition between TV broadcasters is driven by product differentiation. The principal
means o£ product differentiation is to acquire or produce programming £or timir chatmels that is, as far as
possible, unique to the channel.

6
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32. Broadcasting rights are licensed to: (i) broadcasters which then incorporate them into
linear TV channels; or (ii) content platform operators which retail the content to end users
on a VOD/PPV basis.

33. News Corp licenses rights ~o the following content in the UK and Ireland:

34.

35.

36.

(i) US films. News Corp’s subsidiary, 20th Century Fox, is one of the Hollywood
majors.

(ii) Sport events. News Corp’s licensing activities in relation to sport events in the UK
and Ireland are very limited and relate mainly to rugby union and league matches
from South Africa, New Zealand and Australia.

(iii) Other TV content. New Coi’p’s licensing activities in relation to other content are
limited in the UK and Ireland with shares of approximately [0-51% and [0-51% in
terms of hours of programming.

BSkyB produces (or commissions) its own audiovisual content13. R also acquires
rights to third party content:

(i) Premium films. In the UK and Ireland, BSkyB holds exclusive first pay-TV
window rights and exclusive subscription VOD rights (’SVOD’) in the first pay-
TV subscription windoy¢14 to films from the Hollywood majors via output deals
(as well as from a number of independent film distributors). BSkyB also holds
non-exclusive licenses to approximately [50-601% of transactional VOD
(’TVOD’)/PPV rights. BSkyB accounts for approximately [50-601% of total spend
on acquisition of broadcasting rights for all films in the UK and Ireland!5.

(ii) Sport events. BSkyB is the acquirer of most of the live matches of the UK
Premier League football matches (considered as key content in the UK in order to
attract Viewers). BSkyB accounts for approximately [50-601% of total spend on
acquisition of broadcasting rights for sport events in the UK and Ireland.

(iii) Other TV content. BSkyB’s acquisition of broadcasting rights for other TV
content represents, according to the notifying party, approximateIy [5-101% of
total spend in the UK and Ireland.

1.1.2. Linear TV Channels - wholesale supply and acquisition

TV channel suppliers (such as BSkyB, BBC, ITV and ESPN) license their channels to
providers of retail TV services for incorporation into broader TV channel bouquets that
are in turn sold to viewers.

Some TV channel suppliers (such as BSkyB) are x~erticallyqntegrated as they own a
technical platform and/or are active as a retail pay-TV operator. They broadcast their own

t3 With the exception of some news content and a limited amount of sports content, BSkyB does not
generally license its own audiovisual content to thkd parties.

14 Both types of exclusive rights are sold together by the Hollywood majors to BSkyB.

t5 Total spend includes. PPV, VOD, second pay-TV window, FTA and library rights.

7
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37.

38.

39.

40.

41.

42.

channels together with third party channels via their own platform. Other TV channel
suppliers (such as Discovery channels) are not vertically-integrated and depend on
platform operators or retail pay-TV operators to broadcast their Channels.

FTA channelsl6 are mainly financed by advertising and sometimes, public funds. Pay-TV
channels17 are primarily financed by subscription fees paid by viewers; other sources of
finance are carriage fees paid by retail operators and advertising.

News Corp licenses its pay-TV channels-(National Geographic, Fox, Baby TV and Star
TV) to a number of retail pay-TV operators (including BSkyB).

BSkyB acquires third party pay-TV channels in the UK and Ireland for inclusion in its
retail pay-TV offering. BSkyB accounts for approximately [80-901% of total spend on
acquisition of TV channels in the UK and [70-801% in Ireland.

BSkyB also licenses some of its basic and premium TV channels to cane operators
(such as Virgin Media in the UK and UPC in Ireland) for retail to their subscribers, as
well as to IPTV operators (Talk Talk TV in the UK), or DTT operators (BT Vision
and Top Up TV in the UK).

The notifying party submits that BSkyB has a clear preference for self-retail, as in
such case BSkyB has a direct customer relationship and is able to better market its
premium channels and other services to end customers. The liotifying party submits
that BSkyB has-nevertheless a strong incentive to also distribute its chatmels to other
retail operators in order to reach subscribers that it would not be able to reach via its
digital direct to home satellite ("DTH") platform (subscribers may have a preference
for the platform of another operator due to its characteristics such as superfast optic
fibre cable broadband or due to planning restrictions which may prevent installation of
a satellite dish).

On 31 March 2010, Ofcom issued a decision requiring BSkyB to offer its premium
channels Sky Sports 1 and Sky Sports 2 to qualifying retailers (currently Virgin
Media, BT Vision and TopUp TV) on platforms other than BSkyB’s at reduced prices
determined by Ofcom. BSkyB has appealed the decision. In addition, on 4 June 2010,
as part of the sale by Virgin Media of some of its TV channels18 (Virgin Media TV
Channels - "VMtv") to BSkyB, BSkyB reached an agreement with Virgin Media by
which Virgin Media will have the option of carrying any of Sky’s basic High
Definition ("HD") channels, Sky Sport HD 1 and Sky Sport HD 2, and.all Sky Movies
HD channels. Virgin Media will also make available through its on-demand TV

16

17

18

In the UK: the BBC, ITV, Five, some Channel 4, three BSkyB channels; and in Ireland:, TG4, TV3, the RTE
channels and the BBC.

Such as BSkyB’s basic channels (for example Sky News and Sky Sports News)and premium channels (for
example Sky Movies Premiere and Sky Sports channels), UKTV’s channels, ESPN’s channels and Disney’s
channels in the UK.

The channels acquired are LIVING, LIVINGit, Challenge, Challenge Jackpot, Bravo2 and Virginl. The
operation did not include the acquisition of Virgin Media’s participation in UKTV, a joint venture with
B’BC. .................................................................
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43.

44.

45.

46.

47.

service a range of content from Sky’s basic and premium channels, including the
newly acquired VMtv channels19.

1.1.3. Retail TV services

Retail pay-TV services essentially comprise the provision to end-users of (i) packages
of linear TV channels; and (ii) non-linear PPV/VOD services2°.

The following pay-TV retailers are present in the UK: BSkyB (DTH), Virgin Media
(cable), Top Up TV (DTT), Talk Talk TV (IPTV), and BT Vision (DTT andIPTV).

The main pay-TV retailers present in Ireland are BSkyB (DTH) and UPC (cable). Others
include Casey Cablevision (cable), Crossan Cable (cable - analogue only), Magnet
Networks, 3Play Plus and Smart Telecom(all limited IPTV players).

There are six main technical means of delivering audiovisual content to end users: (i) via
analogue and digital terrestrial televisions; (ii) satellite; (iii) cable; (iv) IPTV21; (v) the
interact more generally; (vi) 3G mobile technologies.

All technologies are used in the UK and Interact TV is evolving rapidly there, due, inter
alia, to increasing amounts of content becoming available online~2, improvements in
compression technologies and increasing penetration of fast broadband services and
interact-enabled devices. A recent development in the UK is the BBC-backed joint
venture23 to develop an interact-connected television platform (previously known as
Project Canvas, now marketed as ’YouView’) to provide both linear and on-demand
content on a hybrid DTT/IPTV platform (via a set-top box connected to viewers’ TV
sets) on a free and.pay basis. YouView is currently intended to launch in April 2011.

19

20

21

22

23

http’//corporate/sky/com/page.         _           _ .aspxgpointerid=6123 cbfe61 d648e38fb ! 0ale7a2024e5..

Programming supplied on VOD can be offered on a subscription basis (periodic fee for access to a pool of
programming --SVOD); a transactionagPPV basis (TVOD); or at no additional charge to arrexisting pay-TV
subscriptions (such as Lqky Any(ime’ for BSkyB). There are several types of VOD services, including: (i) Push
VOD- programmes selected by the service provider broadcast arid automatically saved on the customer’s
personal video recorder (like ’Sky Anytime’- available to BSkyB subscribers with an appropriate set-top-boxes
in the UK and.Ireland; or Top Up TV’g UK VOD service); (ii) Pul! gOD, libraries of pr0~ing stored
externally to the home available for vaewmg upon retest ~S~B wall be launching a pub OD service, i~ky
Anytime +’ later this year to BSkyB subscribers having a Sky+HD box and a BSkyB.bq~oadband service). DTH
and DTT technologies, which are "oni-directional" technologies, cannot support pull services. However, cable
and IPTV networks, being "bi-directionar’ technologies, are ideally suited for such services.

IPTV involves the distribution of audiovisual content over the haternet (via a telecommunications or DSL
network). Such service requires that the end, user be in possession of a DSL modem and a (proprietary) set-
top-box.

’Catch up TV’ (for example, the ITV Player), archive TV content (for example, the TV series available on
Apple’s iTunes), streamed simulcasts of TV channels (for example live sports events streamed by BBC) and
movies are becoming increasingly available for view~ g online. Such content is available via (i) TV
broadcasters’ websites (for example ITV.com, 4OD) and player applications (for example BSkyB’s ’Sky
Player); and (ii) aggregator services (for example, You Tube showing TV programmes provided by Channel 4
and Five and clips from programmes provided by the BBC and Btinkbox (an online VOD service)).

Other joint venture partners are ITV, Channel 4, Five, BT, TalkTalk TV and Arqiva.
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49.

DTT is not yet commercially available in Ireland. The IPTV sector in Ireland has yet to
develop significantly (three operators are currently present to a limited extent: Magnet
Networks, 3Play Plus, and Smart Telecom).

In the UK and Ireland, BSkyB retails packages of its own and third party pay-TV
channels and audiovisual programming (i) to its DTH subscribers; (ii) via IPTV/cable;
(iii) via the Internet; and (iv) via mobile technologies:

(i) DTH. BSkyB’s DTH packages include different combinations of the 26 basic and
premium BSkyB channels and third party channels, totalling 160 channels. BSkyB
also offers HD subscription (to access HD variants of BSkyB and third party
channels), ’Sky Box Office’ service (a PPV service) and a 3D channel. BSkyB
subscribers with compatible set-top boxes can access the ’Sky Anytime’ service.

(ii) IPTV/eable (’Sky By Wire’). BSkyB retails certain premium channels to customers
on Talk Talk TV’s IPTV platform. BSkyB has similar arrangements in place with
a number of small cable and IPTV platform operators in the UK and Ireland.

(iii)    [nternet TV (’Sky Player’). BSkyB also offers an Intemet TV service
a-cailable to both Sky subscribers and non-DTH customers24 and allowing
customers to watch movies, sports and other entertainment via their PC or other
Intemet-connected devices on an SVOD and TVOD basis.

(iv) Mobile TV (’Sky Mobile TV’). BSkyB retails BSkyB and third party ’made,for-
mobile’ channels in the UK on certain mobile telephony operators’ networks/on
certain devices.

50.

51.

52.

1.1.4. Pay-TV technical services

The operation of pay-TV platforms requires a special technical infrastructure in order to
ensure that only authorized viewers access the content. The components of this
infrastructure include systems for conditional access ("CA"), middleware technology and
set-top-boxes,

CA systems include encrypfion and decryption Software aimed at preventing
unautho~ed access of television, signals. Also, some CA systems use smart cards2s.
Middleware is sottware ~g on the operating systems of the set-top-boxes which
facilitates the interoperability and proper functionii~g of hardware tec!mnologies, such as
set4op-boxes and smart card components of CA systems. In addLfion, middleware
enables c~ functionalities of the set-top-boxes, such as electronic program guides and
other interactive applications. Set-top-boxes are hardware devices responsible for
decoding the television signal transmission into a format that is viewabte on screen.

News Corp, through its jointly controlled subsidiary NDS26, is active in the provision of
pay-TV technical services and, in particular, CA systems and middleware. BSkyB,
through its wholly owned subsidiary Amstrad, currently produces set-top-boxes [...].

24 BSkyB’s stand-alone ’Sky Player’ subscriber base currently amounts to [,..] customers.

25 Smart cards are credit card sized hardware devices that are inserted into the set-top-box.

The investment fund Permira is the other controlling shareholder.
l0
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53. BSkyB currently sources from NDS a number of pay-TV technical services, among
which CA systems (smart cards included) and part of its middleware needs.

1.2. Market definition

54. The activities to be considered in the audiovisual sector are (i) the licensing and acquisition
of broadcasting fights; (ii) the wholesale supply of TV channels; (iii) the retail supply of
audiovisual content to end users; and (iv) the provision of pay-TV technical services.

1.2.1. Licensing/acquisition of broadcasting rights to audiovisual
content

a. Product market definition

55.

56.

57.

58.

59,

Audiovisual content comprises all the ’entertainment products’ (for example films,
sports, TV programmes) that can be broadcast via TVzT. TV broadcasting rights
belong to the creators of these products, who license them to broadcasters (which then
incorporate them into a linear stream of content- TV channel) or content platform
operators which retail directly to end users on a VOD/PPV basis.

The notifying party submits that there is a single product market for the acquisition of
all TV content rights, which encompasses all types of content, as well as both FTA
and pay-TV fights. However, for the purposes of assessing the proposed transaction,
the notifying party agreed to distinguish between the licensing of (i) films; (ii) sport
content; and (iii) TV programmes.

The. notifying party submits that further sub-segmentation of the market for the
licensing of broadcasting fights for films is not appropriate in the present case. Firstly,
the distinction between the windows mentioned above (paragraph 31) is not relevant,
because, according to the notifying party, customers generally acquire fights for all
the windows mentioned above. Secondly, the notifying party submits: that US films
compete with other productions, in particular local European productions. In addition,
the boundaries between US and non-US productions are becoming increasingly
blurred. Thirdly, the notifying party submits that US-produced content forms ordy a
relatively small proportion of the content shown on pay-TV.

The Commission has previously distinguished between the licensing of broadcastflag
rights for pay-TV and the licensing of broadcasting fights for FTA TVaS.

In particular, the Commission has found that, from both a demand-side and a supply-
side perspective, certain types of content bought by pay~TV operators are not
substitutable with each other. Accordingly, in past decisions the Commission has also
considered a further segmentation into separate markets of the licensing of

27

28

See Case COMP/M.5121 -News Corp/Premiere, Commission decision of 25 June 2008, paragraph 28.

See in particular Case COMP/M.5121 - News Corp/Premiere, Commission decision of 25 June 2008,
paragraph 35.
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broadcasting rights for: (i) sports events, (ii) premium films and (iii) other TV content
(such as documentaries)E9.

In past decisions, the Commission has considered distinguishing between US-
produced films and other films,3° indicating that the relevant market for films was
mainly composed of commercially ’successful films’, which in general tends to
correspond to films produced by the Hollywood majors31. As regards the licensing of
broadcasting rights for premium films for pay-TV, in past decisions, the Commission
has identified separate markets for the following different exhibition windows: (i)
PPV/VOD; (ii) the first pay-TV window; and (iii) the second pay-TV window32.

As regards sports, the Commission has previously found that the market for football
broadcasting rights should be distinguished from the market for other sports
broadcasting rights due to footbaWs pre-eminence as the singularly most popular
sport across most Member States and beyond33. The Commission has considered (but
ultimately left open) that the market for football broadcasting rights may be
subdivided in a number of ways (for example on the basis of the type of event
concerned, that is whether (i) it is a regular event (such as the domestic leagues, the
UEFA Champions League and the UEFA Cup) or (ii) an event that is played more
intermittently (such as the FIFA World Cup and the EURO Cup)34.

A majority of right holders35 responding to the market investigation did not confirm a
segmentation of broadcasting rights for audiovisual content into films, sport content
and other TV programmes. Similarly, a majority36 of right holders did not confirm a
possible distinction between premium and non-premium audiovisual content. Content
distributors by contrast tended to consider that a segmentation of broadcasting rights
for audiovisual content into films, sport content and other TV programmes is
appropriate37. Moreover, a majority of content distributors also consider that a

29 See in particular Case COMP/M.5121 - News CorpiPremiere, Commission decision Of 25 June 2008,
paragraph 30.

30 See Case COMP/M.2876 -News Corp/Telepi~, Commission decision of 2 April 2003, paragraphs 58 and
61.

3] See Case COMP/M.2845 - Sogecable/CanalSatdlite Digital/Via Digital, Commission decislon of 14
August 2002, paragraph 25.

32 See Case COMPiM.2050 - Vivendi/Canal+/Seagram, Commission decision of 13 October 2000,
paragraphs 18 et seq.; Case COMP/M.2845 - Sogecab[e/CanalSat~tite Digital/Via Digital, Commission
decision of 14 August 2002, paragraph 25.

33 See Case COMP/M.45 l 9 - LagardOre/Sportfive, Commission decision of 18 January 2007, paragraph 9.

34 See Case COMP/M.4519 - LagardOre/Sportfive, Commission decision of 18 January 2007, paragraph 10.

35 Questionnaire to right holders of 5 November 2010 - question 3 - 3 out of 4 respondents.

36 Questionnaire to right holders of 5 November 2010 - question 4 - 3 out of 4 respondents.

37 Questionnaire to content distributors I of 5 November 2010 - question 8 - 6 out of 10 respondents.
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distinction should be drawn between premium and non-premium audiovisual
content38.

As regards films, all the Hollywood majors responding to the market investigation
claim that all films (whether US or European) are interchangeable from a viewer’s
perspective39. Content distributors by contrast consider that films produced by the
major Hollywood studios are not substitutable with British, Irish or other European
films40.

The Hollywood majors generally confirm the release window structure outlined in
paragraph 3 1 above41 and confirm that pPV/TVOD rights are licensed on a non-
exclusive basis and separately from SVOD rights which are licensed together with
first window pay-TV rights and on an exclusive basis4L

The market investigation was therefore not conclusive as regards the possible
segmentation of the market for licensing of audiovisual content in relation to the UK
and Ireland. In general, it seems that right holders do not agree with a segmentation of
the rights, while content distributors, which are present at a lower level of the value
chain, attribute more importance to the various segr~ents (premium and non-premium,
all movies and US majors movies, sports and other content) as each segment has a
different appeal on viewers or subscribers.

For the purposes of the present decision, it is not necessary to conclude on the exact
product market definition as the proposed transaction does not raise any competition
concerns under any alternative market definition for the licensing and acquisition of
broadcasting fights to audiovisual content.

b. Geographic market definition

The notifying party submits that the geographic scope of the market is generally
national, and in certain cases, regional (with a region potentially comprising more
than one national territory, where there is a larger single language group), in this case
the UK and Ireland, together.

In past decisions, the Commission has considered that the market for the !icensing/-.
acquisition of audiovisual content (film and other content) is national in scope or
relates to linguistically homogeneous areas43.

38 Questionnaire to content distributors I of 5 November 2010 - question 9 - 6 out of 10 respondents.

39 Questionnaire to right holders of 5 November 2010 - question 5.

40 Questionnaire to content distributors I of 5 November 2010- question 10 - 8 out of 10 respondents. A few
respondents explicitly refer to Ofcom’s pay-TV statement in this regard,

41 Questionnaire to right holders of 5 November 2010 - question 7.

42 Questionnaire to right holders of 5 November 2010 - questions 15 and 16.

43 See for example Case COMP/M.2876 - News Corp/Telepilt; Commission Decision of 2 April 2003,
paragraph 62.
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As regards the acquisition of rights to premium films, in its News Corp/Telepii~
decision, the Commission noted that "nothing prevents operators from acquiring
rights for more than one territory at the time". However, in that case, the Commission
ultimately found that broadcasting rights were divided and sold on a mainly national
basis or, at most, by language area.

As regards fights for football events that are played regularly throughout the year, in
past decisions, the Commission has found that such rights are sold on a national basis.
Also from past Commission decisions, it appears that only the potential sub-market
for football broadcasting rights to events that are played more intermittently (that is,
FIFA World Cup and European Championship of Nations) might be wider than
national. In its News Corp/Telepii~ decision, the Commission noted that the UEFA
broadcasting regulations reflect the fact that the market for broadcasting rights to
football events is national since such broadcasting rights are generally sold on a
national basis, even for pan-European events such as the UEFA cup and the UEFA
Champions league44. In that decision, the Commission found that, as regards
broadcasting rights to national league and national cup matches, the specificity of the
product due to cultural factors linked to demand and national references implies that
the geographic scope corresponds to the country where the matches are played4s.

As regards other (non-football) sport events, in the past, the Commission has found
that the rights are acquired on an exclusive basis for the whole European territory and
are thereafter re-sold on a per-country basis. The Commission has also found that
major sport events, such as the Olympic Games, have a pan-European interest from
the viewers’ perspective46. Another example of sports rights sold on a pan-European
basis cited by the Commission in its News Corp/Telepih decision are those acquired
by the Eurosport channel, broadcast all over Europe47. In that decision, the
Commission concluded ihat, given that the vast majority of sports rights acquired by
broadcasters are limited to a specific country or linguistic territory, the market for
acquisition of sports rights to be broadcast is national or delineated along linguistic
areas.

The market investigation largely confirmed the past Commission decisional practice of
defining the geographic scope of markets for the licensing/acquisition of audiovisual
TV content (film and other content) as national or relating to linguistically
homogeneous areas.

Particularly as regards b/oadcasting rights to premium films, the market investigation
confirmed that these rights are only rarely negotiated simultaneously for different
territories. According to the respondents, broadcasting rights are generally negotiated
and concluded on a country-by-country basis, with the only exceptions appearing to
be licensing in relation to a linguistic area (for example rights for Germany, Austria

44 See Case COMP/M.2876 -News Corp/Telepiit, Commission Decision of 2 April 2003, paragraph 67.

45 See Case COMPAVI.2876 - News Corp/Telepi~t, Commission Decision of 2 April 2003, paragraph 6.7.

46 See Case COMP/M.2876 - News Corp/TeIepi~t, Commission Decision of 2 April 2003, paragraph 72.

47 See Case COMP/M.2876 -News Corp/TeIepiit, Commission Decision of 2 April 2003; paragraphs 72 and
73.
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and the German speaking parts of Switzerland and Luxembourg) or in relation to areas
with a particular common socio-cultural background (for example Scandinavia)48-
Two respondents cited a number of factors which prevent cross-border
negotiation/licensing, including: availability of materials in each language; differences
in the availability dates for content in different territories; and the fact that each
country and region reflects local preferences in programming49.

As regards pan-European/international sport rights, the market investigation generally
revealed that such rights are acquired by content distributors on. a national basis5°.
One respondent to the market investigation noted that broadcasting rights for sport
events are increasingly marketed by sport rights agencies, which tend to offer
broadcasting rights (such as Olympic Games and UEFA Champions League) on a
national basis first tO maximize their profits51, The market, investigation revealed only
limited examples of acquisitions of rights to sport events with a geographic scope
wider than national or linguistic borders in the EEA (notably by the EBU)52.

In light of the above and for the purposes of the present decision, it may be concluded
that the geographic scope of markets for the licensing/acquisition of broadcasting
rights to audiovisual content (film and other content) is national or, at most, relates to
linguistically homogeneous areas.

1.2.2. Wholesale supply of TV channels

a. Product market definition

76. According to the notifying party, the wholesale supply of TV channels is the market in
which broadcasters and distributors negotiate the terms and conditions for the
distribution of pay-TV channels to end-users, pay-TV channels can be of a general
nature (general interest channels) or concentrate on a specific genre (thematic
channels).

77. As regards product market definition, the notifying party departs from the
Commission’s findings in past cases and submits that the relevant product market is at
least as broad as the wholesale supply of TV channels (including both FTA and pay-
TV channels), and possibly larger.

78. First, the notifying party, considers that wholesalers of pay-TV channels face intense
competition from major, well-egablished ~TA broadcasters such ~ the BBC. Second,
it notes that the appropriate relevant market may in fact be wider and als0 include, for
example, the supply of individual programmes and films at the wholesale level (which

48

49

50

51

52

Questionnaire to right holders of 5 November 2010 - question 8, 19 and 22.

Questionnaire to right holders of 5 November 2010 - question 17.

Questionnaire to content distributors II of 5 November 2010 - question 3(c) and 4 - 6 out of 7
respondents.

Questionnaire to right holders of 5 November 2010- question 9 - Only a limited number of replies
covered licensing/acquisition of rights to pan.European/International sport events.

Questionnaire to right holders of 5 November 2010 - question 7.
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are then distributed to end users - for example via PPViVOD services or directly via
DVD sale and rental).

In any event, the notifying party submits that the definition of the relevant product
market as regards the wholesale supply of TV channels can ultimately be left open
since, regardless of the market definition ultimately retained, the proposed transaction
will not give rise to any competition concerns.

In past decisions, the Commission has identified pay-TV and FTA TV as belonging to
separate markets. In its SFR/Tdl~ 2 decision, the Commission considered that in the
intermediate market for the distribution of TV channels, a distinction must be made
between FTA and pay-TV chatmels5~.

In the past, the Commission has also generally left open whether the market should be
further segmented by thematic content (such as premium films, sports, news, youth
channels, etc.)54. R should be mentioned that in the context of its investigation into UK
pay-TV, Ofcom has identified a distinct market for "the wholesale of pay-TV packages
including core premium movies channels’~5

As regards the submission of the notifying party that the relevant product market may
be larger than the wholesale supply of TV channels, in the SFIUTdtd 2 and News
Corp/Premiere cases, the Commission left open whether a distinction could ’be
envisaged between the classical or ’linear’ TV channels and the non-linear services
(VOD, PPV), as well as within the non-linear services56.

The market investigation conducted for the purpose of this case generally confirmed
that pay-TV and FTA channels still belong to two separate product markets as regards
the wholesale supply of TV channels57.

In addition, a majority of respondents to the market investigation indicated that
premium content TV channels (such as Sky Sports and Sky Movies) are not
substitutable with other TV channels as they broadcast exclusive content unavailable

53

54

See Commission decision of 18 July 2007 in Case COMP/M.4505 - SFR/TOld 2, paragraph 40;

See Commission decision of 2 April 2003 in Case COMP/M.2876 - Newsco~p/Telepila, paragraph 76;
Commission decision of 18 July 2007 in Case cOMP/M.4505 - SFR!T~ld 2, paragraphs 41-42;
Commission decision of 25 June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraph 35.

55 See Ofcom Decision of 4 August 2010, Premium Pay TVmovies, paragraph 4.3.

56 See Commission decision of 18 July 2007 in Case COMPiMA505 - SFR/TdI~ 2, paragraph 43;
Commission decision of 25 June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraph 21.

57 Questionnaire to TV channels of 5 November 2010 - question 9.3 - 4 out of 6 respondents confirmed that
pay-TV subscribers are attracted by the premium content and additional services and are unlikely to
switch to FTA channel offers in case of a 5-10% price increase of their pay-TV subscription; another
respondent indicated that FTA channels content was similar to much of the other content available in pay-
TV homes, but that the recent price increases by BSkyB and Virgin Media which did not result in a
significant chum rate show that the majority of pay-TV customers are immune to price increases; and the
tast respondent did not know.
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elsewheress, thereby giving a strong indication that there is a differentiation within the
market for the wholesale supply of pay-TV channels between basic pay-TV channels
and premium pay-TV channels (namely sports and movies channels). Some replies
also refer to Ofcom’s recent investigation on the pay-TV market, which concluded that
a differentiation between premium and non-premium movie channels exists.

In light of the above and for the purposes of the present decision, the Commission
considers that FTA. and pay-TV channels (both basic pay-TV and premium pay-TV)
constitute two separate product markets, in line with the precedents of the Commission.
The market investigation also provided strong indications that the premium pay-TV
channels belong to a separate product market from basic pay-TV channels. However, for
the purpose of the present decision, the possible distinction between premium and basic
chalmels is left open, given that the transaction would not raise serious doubts as to its
compatibility with the internal market under any alternative market definition.

b. Geographic market definition

The notifying party submits that in line with the Commission’s past decisions, the
relevant geographic market for the wholesale supply of TV channels is national or,
potentially, regional, delineated along the language area encompassing the UK and
Ireland.

In past decisions, the Commission has consistently found that the markets for the
wholesale supply of TV channels were national or delineated along the linguistic
areas59. The market investigation conducted for the purpose of this case did not
contradict these findings.

In light of the above and for the purposes of the present decision, it may therefore be
concluded that the geographic scope of markets for the wholesale supply of TV
channels is national or, at most, relates to linguistically homogeneous areas.

1.2.3. Retail supply of audiovisual content to end users

a. Product market definition

According to the notifying party, the relevant product market for the retail provision
of audiovisual content to end-users encompasses at least the provision of FTA arid
pay-TV channels via all distribution channels (satellite, DTT, cable, IPTV and others),
as well as the provision of non-linear services and pre-recorded media (such as PPV,
VOD or DVD).

58

59

Questionnaire to TV channels of 5 November 2010 - question 4 - 2 respondents replied that premium
sport and movie channels are in a separate market from all other TV channels, 1 respondent replied that
the level of substitutability was inversely proportional to. the volume of exclusive content (citing as
example Sky Sports which cannot be substituted with another channel), 1 respondent replied that there is
a clear difference between general interest TV channels, thematic TV channels, and premium content TV
channels, 1 respondent replied that no TV channel can be substituted by another, and I respondent replied
that TV channels are generally substitutable, except for some which have different content (e.g. a sport
channel cannot substitute a science channel).

See Commission decision of 2 April 2003 in Case COMP/M.2876 - Newscorp/Telepiit, paragraph 62;
decision of 18 July 2007 in Case COMP/M.4505 - SFR/TdI~ 2, paragraph 48; Commission decision of 25
June 2008 h3 C_ase COMp/M.5121- Newseorp/prem(ere,p~a~aPh 27.    . ..........................
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The notifying party considers that consumers in the UK and Ireland have a wide range
of choices in accessing audiovisua! content at home and could generally: (i) buy a
DVD of a film; (ii) rent a DVD of a film from a store or by post; (iii) use a PPV/VOD
service to watch a film at a convenient time (including free VOD services such as the
BBC iPlayer); (iv) download a film via an Intemet download service; (v) watch a film
that is broadcast on any of a number of FTA channels; or (vi) pay for a subscription to
a linear pay-TV service through which the consumer could watch a film at one of the
times that it is shown or record the film and then watch it at a later time convenient to
the consumer.

Furthermore, it submits that DVDs constitute an important constraint on the supply of
pay-TV content and, in particular, on movie channels, because (i)the uptake of DVD
hardware in the UK has been extensive, (ii) accessing content via DVD holds a
number of advantages, particularly in terms of timing (a motion picture may be
available on DVD for almost a year before pay-TV), (iii) online DVD rental
(including subscription-based) allows easy access to content and (iv) the pricing of
DVDs is particularly competitive.

Pay- TV and FTA

The notifying party submits that at retail level, the provision of FTA and pay-TV
services belongs to the same relevant product market.

First, the noti~fying party argues that in cases where the Commission defined separate
relevant product markets for pay-TV and FTA services in the past60, it made such a
distinction on the basis of the specific market conditions prevailing in the individual
Member States concerned.

Moreover, it submits that the rate of technological change in the TV sector mandates
the re-examination of the approach to market definition in light of the technological
and market conditions that exist now, at the~time of the proposed transaction. In
particular, according to the notifying party, the peculiarities of the UK and Irish TV
sector, taken together with the recent developments in TV technology and the fact that
both FTA and pay-TV broadcasters compete for the same content and audience alI
point towards the existence of an overall market for all TV offerings to end users in
the UK and Ireland.

Furthermore, the notifying party considers that if the Commission in some of its
earlier decisionssl identified differences in content type and programme schedules as a
distinguishing feature between pay-TV and FTA TV channels, these differences
increasingly diminish as pay-TV and FTA content is often similar and FTA
platforms/channels also show attractive content in the UK and Ireland.

60 See Commission decision of 27 May 1998 in Case IV/M.993 - Bertelsmann/Kirch/Premiere; Commission
decision of 13 October 2000 in Case COMP/M.2050 - Vivendi/Canat+/Seagram; Commission decision of
5 November 2002 in Case COMP/M,2996- RTL/CNN/Time Warner/N-TK

61 See Commission decision of 2 April 2003 in Case COMP/M.2876 - Newseorp/Telepiit, paragraph t t2.
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Finally, it submits that the advancement of digitisation in the TV sector has promoted
further convergence between pay-TV and FTA TV, with digital TV achieving a high
penetration rate in the UK andbeing cun’ently developed in Ireland.

The market investigation of the Commission in the NewsCorp/Te!epi~ decision
revealed that FTA TV exercises a certain constraint to pay-TV and that there is an
interaction between both markets, in particular in countries such as Italy "where free-
TV offers a wide choice of channels, some containing what would be considered as
attractive contents’’62. However, the Commission concluded, also based on the results
of the market investigation, that in Italy, FTA and pay-TV are two separate markets63.

In its SFR/T~l~ 2 decision, the Commission also concluded that because crf the
different type of financing between FTA and pay-TV and the fact that, from fife
standpoint of the viewers, these Offerings are not substitutable (in one case the service
is provided at no specified cost, in the other it requires, a subscription), both belong to
separate product markets64. Finally, in its NewsCorp/Premiere decision, the
Commission also concluded that pay-TV and FTA TV are still clearly distinct markets
in both Germany and Austria because of the different type of content and programme
schedules offered by pay-TV and ETA TV, because of limited demand-side
substitutability due to -the absence of subscription fee in FTA TV and of limited
supply-side substitutability due to the different business model of the ,two types of
broadcasters65.

The majority of the pay-TV retailers66 and TV channels67 who responded to the
market investigation conducted for the purpose of this case considered that pay-TV
and FTA continue to be in separate markets.

In conclusion, for the purpose of the present decision, the Commission considers that
the retail supply of pay-TV and FTA TV belong to separate markets.

Distribution channels

62

63

64

65

66

67

See Commission decision of 2 April 2003 in Case COMPiM.2876 - Newscorp/Telepih, paragraph 37.

See Commission decision of 2 April 2003 in Case COMP!M.2876 - Newseorp/Telepii~, paragraph 47.

See Commission decision of 18 1uly 2007 in Case coMP/M.4505 - SFR/Tdld 2, paragraph 45.

See Commission decision of 25 Iune 2008 in Cage COMP/M.5121 - Newscorp/Premiere, paragraphs 17
to 20.

Questionnaire to content distributors of 5 November 2010 - question 13.3 - 8 respondents considered that
in case of a 5-10% price increase for pay-TV subscriptions, the proportion of viewers switching to FTA
would not be significant, while only one expressed a different view.

Questionnaire to TV channels of 5 November 2010 - question 9.3 - 4 out of 6 respondents confirmed that
pay-TV subscribers are attracted by the premium content and additional services and are unlikely to
switch to FTA channel offers in case of a 5-10% price increase of their pay-TV subscription; another
respondent indicated that FTA channels content was similar to much of the other content available in pay-
TV homes, but that the recent price increases by BSkyB and Virgin Media which did not result in a
significant chum rate show that the majority ofpay-TV customers are’immune to price increases; and the
!ast r~spond~nt did aot k!!Qw ................... ¯ ............
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The notifying party submits that the market for the provision of TV services to end-
users in the UK and [reland encompasses all technical means of TV distribution, as
TV channel providers and TV retailers (including FTA providers) compete to
distribute their channels to reach the largest possible number of TV viewers: It
submits that in previous decisions68, the Commission correctly noted that customer
preferences essentially depend on the TV content provided, regardless of the
distribution mode.

The notifying party further considers that the different TV means of distribution
compete with each other in terms of geographical reach. [n the UK, satellite and DTT
are the most important distribution channels, with satellite having a technical reach of
98% and DTT a reach of 73%69. The UK cable network has a technical reach of 49%
and IPTV has a technical reach of 39%. In Ireland, the notifying party submits that
cable and satellite are the most important distribution channels, with around 78% of
TV households using satellite or cable/MMDS (multi-channel multi-point distribution
service7°) services.

With regard to switching costs, the notifying party considers that that the investment
costs associated with the choice of a given distribution channel have decreased over
recent years, both in the UK and in Ireland, and that there are thus no material
disincentives for viewers to switch to another "form of TV reception: It also submits
that decoders and satellite dishes are becoming increasingly cheap, that cable
providers supply decoders on a rental basis, thereby reducing substantially any
switching costs, and that even in Ireland where IPTV requires the viewer to purchase
a dedicated set-top box, no additional fee is charged for that set-top box when an
IPTV subscription is purchased.

In past decisions, the Commission has only identified pay-TV and FTA TV as
belonging to separate markets, without distinguishing between terrestrial, .satellite
cable or other means of transmission71.

The market investigation conducted for the purpose of this case showed that content
distributors consider the different means of delivery as substitutable from the viewers’
point of view72. The TV channel suppliers who responded to the market .investigation
were less conclusive73.

68

69

70

71

72

See Commission decision of 18 July 2007 in Case COMPiM.4505 - SFR/T~16 2, Commission decision of
4 March 2005 in Case COMP/M.3609 - CINVEN/France Telecom Cable - NC Numericable; Commission
decision of 17 May 2004,in Case COMP/M.3411 - UGC/Noos and Commission decision of 2 June 2006
in Case COMP!M.4217- Providence/Carlyle UPC Sweden.

This will grow to cbver the entire UK territory by the time the full switchover will be completed in 2012.

MMDS is a wireless telecommunicationS technology, used usually in sparsely populated rural areas,
where laying cables is not economically viable.

See Commission decision of 27 May 1998 in Case lV/M.993 - Bertelsmann/KiretVPremiere, paragraph
21; Commission decision of 2 April 2003 in Case COMP!M.2876 - Newscorp/Telepi~t, paragraph 40; 47;
Commission decision of 18 July 2007 in Case COMP/M.4505 - SFR/Tdld 2, paragraph 40; and
Commission decision of 25 June 2008 in Case COMP/M.5121 - Newscorp/Premiere, paragraph 20.

Questionnaire to content distributors of 5 November 201:0 ~ questiorr t9 - 7~respondents-eonsidered that
from the perspective of end users, the audiovisual content offered through the different technical
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For the purposes of the present decision, and in line with past Commission decisions, it is
considered that different distribution modes are part of the same product market for the
retail distribution of content to consumers.

Finally, the market investigation confirmed that non-linear services comprising (i)
DVDs74 and (ii) PPV/VOD75 are not substitutable with the retail supply of pay-TV
linear channels at this point in time in the UK.

Based on the above and for the purpose of the present decision, the Commission
considers that, within the pay-TV market, the retail supply of non,linear services and
linear channels belong to two separate markets.

108.

109.

110.

b. Geographic market definition

The notifying party submits that the market for the retail provision of TV services40
end users is national in scope.

In a previous decision76, the Commission considered that TV broadcasting is generally
organised on a national basis. The market investigation conducted for the purpose of
this case did not contradict these findings.

In light of the above and for the purposes of the present decision, it may therefore be
concluded that the geographic scope of markets for the retail distribution of content to
consumers is national or, at most, relates to linguistically homogeneous areas.

73

74

75

76

platforms is substitutable, with 2 respondents noting an exception as regards Interact as mode of delivery,
while 3 respondent replied that the extent of substitutability is limited by the degree of availability of
content.

Questionnaire to TV channels of 5 November 2010 - question 8 -3 respondents did not view the different
distribution modes as readily substitutable by viewers, 2 replied that different distribution services may be
regarded as substitutable by viewers, 2 linked substitutability to access to content and 2 distinguished
between FTA and pay-TV.                                 -

Questionnaire to TV channels of 5 November 2010 - question 9.1 - 4 out of 6 respondents confirmed that
DVDs cannot substitute watching (pay-)TV, as the content offered is miach narrower (e.g. does not offer
live events such as Premier League football, or even other content), and pay-TV ~ubscriptions also offer a
wider rar~ge of services such as triple-play offers with telephony and internet; One respondent indicated
that it was possible that DVDs could substitute for (pay.)TV, and one respondent did not know.

Questionnaire to TV channels of 5 November 2010 - question 9.2 - 4 out of 6 respondents indicated that
PPV/VOD services cannot substitute for watching (pay-)TV, as the content offered is much narrower and
the business model is different (pay-per-view versus free at the time of consumption, even with a pay-TV
subscription); one respondent indicated that they could be substitutable, but not for e.g. live TV, and one
respondent did not know.

See Commission decision of 27 May 1998 in Case IV/M.993 - Bertelsmann/Kirch/Premiere, paragraph
24.                                                                " ....................
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’ 1.2.4. Supply of pay-TV technical Services

The notifying party submits that the provision of pay-TV technical services constitutes a
single relevant product market including CA systems, middleware and set-top-boxes. The
Commission defined in previous decisions a single product market for the provision of
pay-TV technical services77. In the News Corp/Premiere decision, the Commission
however considered that the provision of CA solutions is a separate product market78.

The majority of respondents to the market investigation considered ,that, from a supply-
side perspective, it is not necessary for providers ofpay-TV technical services to offer all
three components (namely CA systems, middleware and set-top-boxes) together in order
to be able to compete. The Commission cannot therefore exclude that these constitute
three different markets.

With regard to the geographic scope of the market, the notifying party argues that- this is
at least EEA-wide, if not global. Concerning CA systems, the Commission noted in the
News Corp/Premieredecision79 that the market investigation revealed that providers of
CA systems usually offer their eneryption systems on a global basis, but ultimately left
the question open. Also in the News Corp/Premiere cases°, the Commission noted that
the market investigation revealed no elements81 on the basis of which the geographic
scope of the middleware market would not have to be defined as at least EEA-wide or
even worldwide, but ultimately left the question open.

For the purposes of this decision, the exact scope of the product and geographic
market definition may be left open, as the proposed transaction does not raise
competition concerns under any alternative product market definitions.

1.3. Competitive assessment

The Commission investigated possible anti-competitive effects of the proposed
transaction both from a horizontal and from a non-horizon,tal perspective. As News Corp
and BSkyB are generally active at different levels of the audiovisual chain in the UK and
Ireland, the analysis focuses on vertical relationships.

77

78

79

80

81

See Commission decision of 27 May 1998 hi Case IV/M.993 - Berte[smanruJKirch/Premiere, paragraph
25 and Commission decision of 27 May 1998 in Case IV/M.1027 Deutsche Telekorn/BetaResearch,
paragraph 18.

in the News Corp/Premiere decision, the Commission noted that the market investigation confirmed that the
supply of middleware could also be considered as a separate segment within the market for technical services
for pay-TV, but ultimately the question was left open. See Commission decision of 25 June 2008 in Case
COMP/M.5121- News Corp/Premiere, paragraphs 44-46.

See Commission decision in the News Corp /Premiere Case, paragraph 47

See Commission decision in the News Co,’p/Premiere Case, paragraph 48.

The Commission made reference to a previous decision adopted in Case COMPiM.5080 - Oracle/BEA,
Where the scope of the geographic market for middleware software had been defined as .worldwide, albeit
in a different context. .....
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1.3.1, Horizontal assessment

The proposed transaction results in a limited horizontal overlap in the wholesale
provision of TV channels.

In the overall market for the supply of TV channels (FTA and pay-TV), the merged
entity’s combined market share82 in terms of viewing shares would be [10-201% in the
UK and [5-101% in Ireland. In terms of revenues, the market share of BSkyB is
significantly higher ([20-301%) - given that it already controls the premium movies
channels and sports channels - but the increment of News Cow’s TV channels would
be minimal ([0-51%).

The Commission considers that, given the outcome of the market investigation, the
most appropriate market to take into account in order to assess the relative
competitive strength of the parties to the transaction is the market for the supply of
"basic pay-TV channels". This is in line with the product market definition considered
by OFT in the BSkyB/!Zirgin Media decision and with Ofcom’s fmdings in its 3 year
investigation in the Pay-TV market in the UK.

In 2009, BSkyB’s market share based on the revenues from the wholesale supply of
its basic pay-TV channels in the UK was [30~401% (comprising the Sky branded
channels and proportionate share of revenue from Sky’s joint venture charmels) and
[...] for the channels of Virgin Media TV (VMtv) that BSkyB has acquired (and
therefore excluding Virgin Media’s, 50% share in UKTV), [...] BSkyB estimated that
Fox’s market share in terms of revenues was [0-51% (for FX and Fox News, along
with an allocation of National Geographic channel, wholesale revenues in proportion
to News Corp’s shareholding). As regards Ireland, the estimated market share of
BSkyB in 2009 was [30-401% [...]. Fox.channels’ share would be [0-51%.

Even when considering the market for the overall supply of pay-TV channelss3,
BSkyB’S market share by revenue in 2009- in the UK was approximately [40-501%
(including the newly-acquired Virgin Media channels). In the same year, its market
share by revenue ha Ireland was around [30-401%. This strong position resulted from
its comrol of the premium movie and sports channels; for which it charges premium
prices. In this market, laowever, News Corp’s position is Iimited: its market share is
around [0-51% in the ElK and [0-51% in Ireland. In addition, there are a number of
other players on the market such as UKTV, Viacom, MTV, Disney, NBC
U~i/Sparrowhawk "a~ct Turner.

82

83

The calculation also takes into account the Virgin Media channels that BSkyB has recently acquired.
These channels are LIVING, LIVINGit, Challenge., Challenge Jac~,ot, Bravo2 and Virgirtl. The
transaction whereby BSkyB acquired these channels was approved by the OFT by a decision of 14
September 2010 (ME/4568/10) published on the OFT’s website on 5 October 2010,
http://www,off.~ov.uk[shared_ oft/merzers ea02/2010/sk¥-virgin.pdf

The Commission requested the notifying party to supply market share data "excluding notional carriage
fees", that is excluding the internal sales between the wholesale business and the retail business of the
vertically integrated broadcasters (as BSkyB and Virgin Media). The calculation of the market shares of
2009 take into account the acquisition of VMtv channels by BSkyB, whereas the overall value of the
market has changed (BSkyB has internalized the acquisition of VMtv channels while Virgin Media has
extgrnalized the purchase ofth0se charmels). ..............
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Given that the addition of market shares derived from News Corp’s channels is very
limited under any alternative market definition, it is unlikely that the proposed
transaction will bring anticompetitive effects of a horizontal nature in the market for
the wholesale supply of TV channels in the UK and in Ireland.

1.3.2. Non-horizontal assessment

The main vertical relationships arising from (or reinforced by) the proposed transaction
relate to News Corp’s activities upstream as a licensor of broadcasting rights to premium
movie content (via its subsidiary, 20th Century Fox), pay-TV channels and other TV
content and. BSlcyB’s activities as a TV channel producer and retailer of pay-TV services
(linear pay-TV or on-demand services).

The Commission examined four separate issues in this regard.

First, it examined whether the proposed transaction could give rise to a possible risk of
input foreclosure for News Corp’s content to the detriment of BSkyB’s downstream
competitors.

Second, it assessed any possible risk of customer foreclosure for News Corp’s
competitors in the licensing of broadcasting fights to audiovisual content and in the
wholesale supply of pay-TV channels due to BSkyB’s strong presence on the market for
the acquisition of broadcasting rights and as platform operator and retail supplier of
audiovisual content to end users in the UK and in Ireland.

Third, given that News Corp is also active in three other EU countries on the market for
acquisition of broadcasting rights to film and sport content as it has pay-TV businesses in
Germany, Austria and Italy, the Commission also verified whether the addition of the UK
and Ireland pay-TV businesses could negatively affect the position of News Corp’s
competitors in the different countries as a result of a possible increase of News Corp’s
negotiating power in a potential scenario of pan-European licensing for broadcasting
rights.

Fourth, the Commission considered whether the proposed transaction would give rise to a
risk of input foreclosure by the merged entity as regards the pay-TV technical services
provided by NDS.

a= Input foreclosure -access by competing TV channel
producers, and retail content distributors to News Corp
content (movies, other TV content and TV channels)

The proposed transaction will bring about a vertical relationship with regard to the
licensing of broadcasting rights. BS~B operates as a pro’chaser of pay-TV
broadcasting rights and News Corp is active at the wholesale levd as a licensor of TV
content (such as films through 20th Century Fox and TV channels as FX channels,
National Geographic, Baby TV and STAR).

In a merger between companies which operate at differem levels of the supply chain,
anti-competitive effects may arise when the merged entity’s behaviour could limit or
eliminate competitors’ access to supplies (input foreclosure).

In assessing the likelihood of an anticompefifive input foreclosure scenario, the
Commission examines (i) whether the merged entity would have post-merger the
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ability to substantially foreclose access to input; (ii) whether the merged entity would.
have the incentive to do so; and (iii) whether a foreclosure strategy would have a
significant detrimental impact on effective competition downstream84.

As recognised by the Non-Horizontal Merger Guidelines, in order to be able to
foreclose competitors, the vertically integrated firm resulting from the merger must
have a significant degree of market power (which does not necessarily amount to
dominance) in the upstream market85. In particular, the Non-Horizontal Merger
Guidelines note that the merged entity would only have the ability to foreclose
downstream competitors if, by reducing access to its own upstream products or
services, it could negatively affect the overall availability of inputs for the
downstream market in terms of price or quality~6.

The following sectionsexamine any possible input foreclosure with respect to movie
content and TV channels. As regards "other TV content", News Corp’s market share is
below [5-101% both in the UK and Ireland. Given this very strong indication of an
absence of market power in this segment, and the lack Of alternative elements pointing
to the contrary during the market investigation, the possibility of input foreclosure, in
relation to "other TV content" is not further discussed.

133.

134.

i. Movie content

In relation to movie content, the notifying party submitted market share data
according to different possible categorizations and according to various calculation
methods (box office revenues, consumer spend, programming hours) for the years
2007 to 2009.

News Corp!s share in the markets for the licensing of broadcasting rights for all
feature films in terms of box office revenues87 in 2009 was approximately [10-201%
for 2009 in each of the UK and Ireland, with the other Hollywood studios (Warner
Bros, Disney, Sony, Paramount and Universal)having market shares between [I0-
201% and [10-201% in both countries. The market ~hare held by News Corp in 2009 is
partiOula~ly high by comparison wi~ the pre~ous two years~ In 2008, tlae box office
market shares for UK and I~eland were a:s follows: News Corp [5:-!01%, Disney [10-
201%, Sony [10-201%, Warner Bros [10-201%, Paramount [10-2~]% and Universal
[10-201%. In 2007, they were as follows: News Corp [10-201%, Disney [10-201%,
Sony [5-101%, Warner Bros [10-201%, Paramount [10-201% and Universal [10-201%.

84 See Guidelines on the assessment of non-horizontal mergers under the Council Regulation on the control
of concentrations between undertakings ("Nort-Horizontal Merger Guidelines"), OJ C 265, 18.10.2008, p.
11, paragraph 32.

85 See Non-Horizontal Merger Guidelines, paragraph 35.

86 See Non-Horizontal Merger Guidelines, paragraph 36.

87 Source: Nielsen data. The market investigation confirmed that the rate of success of films at the box office
can be used as a reliable indication of the rela~iw s.~_.e~._~_h of r!ght holders ~is ~o~:
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It seems evident that the shares of each of the Hollywood studios fluctuate year over
year depending on the relative success of the various movies they issue. For instance,
News Corp had the largest share in 2009 due to the success of the 3D title "Avatar",
which in the UK earned largely more than the second best selling title, "Harry Potter
and the half-blood prince" (Warner Bros).

The notifying party also submitted market shares according to narrower definitions,
namely based on licensing only by Hollywood studios. In this segmem, in 2009, News
Corp had the largest market share ([20-301%), with Wamer Bros and Paramount both
having a market share of [10-201%, Universal [10-201%, Disney [10-20.]% and Sony
[10-20]%.Other minor US studios have together a market share of around [10-201%,.
Also in this case, when contrasted with the market shares from the previous years, it
appears evident that 2009 was a particularly successful year for News Corp. Its market
share in 2008 was [10-201%,, behind Universal ([20-301%), Paramount ([20-301%),
Sony ([10-201%), Warner Bros ([10-201%) and Disney ([10-201%). In 2007, News
Corp’s market share of [10-201% placed it behind Warner Bros ([20-301%) Paramount
([20-301%) and Universal ([10-201%).

On the basis of the market share data, it seems unlikely that News Corp could have
market power in relation to the market for licensing of movie content, whether-in
general or strictly in relation to US studio productions. Apart from News Corp’s
limited market share, there are a number of other players on this market which are of
equivalent size to News Corp. It is therefore unlikely that the merged entity could be
seen as having a "significant degree of market power" within the meaning of the Non-
Horizontal Merger Guidelines.

Nevertheless, with respect m the merged entity’s ability to substantially foreclose
access to ai~ input, the market investigation also aimed at verifying whether News
Corp content might have specific qualities that would render it an "important input",
within the meaning of the Non-Horizontal Merger Guidelines, for downstream
competitors, both pay-TV producers and distributors of content on a PPV/TVOD
basis88.

The movie rights that right-h0tders [icense are purchased by pay-TV retailers for
inclusion in their TV channels and by PPV/TVOD content distributors for supply on a
title-by-title b~is. Therefore the investigation aimed at verifying whether News Corp
content could be considered "important input" in either of the two different
disLribution channels.

In this respect, the Hollywood majors which responded to the market investigation all
take the view that no specific content (movies, Hollywood movies, 20th Century Fox
movies or other content)is important for success at downstream level.

The pay-TV retailers which responded to the market investigation stated that
Hollywood majors’ premium movie content in general (therefore, referring to all the
Hollywood majors, and not specifically to 20th Century Fox) is relevant and
important, and even essential according to BSkyB’S largest competitors. However, no
.element in the market investigation revealed reasons why 20th Century Fox’ content
could be singled out for being individually important. One competitor also submitted

88 See Non=Horizomal Merger Gaaidelines;paragraph"34. .....................
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that at least three major Hollywood studios’ content would be sufficient to build a
viable offer competing with that of BSkyB’s Sky Movies channels.

In addition, the respondents which consider 20th Century Fox content "essential"
mostly refer to the license for "first pay-TV" window in the UK, which also includes
rights for subscription VOD (SVOD). However, BSkyB already has exclusive deals ill
this regard for premium movies with all the Hollywood majors. The proposed
transaction does not change itle structure of this long-established network of contracts.
[i should be noted that Ofcom has already found that this pre-existing network of
contracts creates a limit to the development of competing SVOD services ill the UK.
Therefore the concerns raised by BSkyB’s largest competitors do not relate to
substantiated merger-specific issues.

As regards content distributors of PPV/TVOD content, some players take the view
that 20th Century Fox movie content is very important, However, there is nothing in
the replies which explains whether the importance of content is related to 20th
Century Fox itself or to the content of Hollywood majors as a whole. Half of the
replies indicate that Hollywood majors’ content is important for a PPViVOD offer, but
the market investigation did not yield any concrete element on the basis of which it
should be concluded that any offer should include each and every major’s content in
order to be competitive89. Significantly, FilmFlex, a pPV/TVOD service offered by
Virgin Media, does not consider 20th Century Fox content to be important for a
PPV/TVOD offer and, i---n general, submitted that no content (whether movie content
or TV channel) is a "must have". Overall, the market investigation did not show that
20th Century Fox content alone would be an important input for downstream
competitors of BSkyB in the PPV/TVOD market.

In addition, with respect to the licensing for pPV/TVOD, the licensing systems
currently in place tend to indicate that the merged entity would not have an incentive
to engage in input foreclosure. Specifically, the market investigation confirmed that
the licensing for PPV/TVOD takes place on a non, exclusive b’asis and that there is a
well-established structure of licensing windows which has been developed in order to
maximize the right holders’ revenues from licensing to TVOD/PPV distributors. The
right holders tend not to strike "output" deals with pPV/TVOD players, but rather
seem to license movies on a "title-by-titte" basis. It follows that right holders have an
interest in licensing to as ma~y purchasers as possible. News Corp is also currently
licensing its 20th Century Fox movie content on a non-exclusive basis for
PP¥/TVOD, and it seems unlikely that News Corp would have an incentive to forego
these revenues by supplying exclusively BSkyB’s TVOD service.

ii. TV channels

The notifying pm-ty submitted market shares based on vieWing shares and revenue
shares on the market for the overall supply of TV channels (FTA and pw-TV) in the
UK and keland (see paragraph 117 above). It also supplied market share data for the
wholesale supply of all pay-TV channels and basic pay-TV channels (see paragraphs

89 For instance, it has been submitted that a PPV offer could not be attractive if it does not include "Avatar"
or "The A-team" titles from 20th Century Fox: however this argument implies that the viability of a PPV
business might depend on one or two premium titles per season.
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119 and 120 above). In all cases, the addition of Fox channels would have a very
limited impact on BSkyB’s market position at the upstream level.

When considering the wholesale supply of pay-TV channels, News Corp is only
active as supplier of basic pay-TV channels, and not in premium movie or sports
channels. Given the minimal increment brought about News Corp’s TV channels in a
potential narrower market for the wholesale supply of basic pay-TV channels, it is
unlikely that the proposed transaction would change the merged entity’s (News Corp’s
and BSkyB’s) current behaviour in relation to the supply of basic-pay TV channels to
downstream competitors of BSkyB.

In any case, the market investigation did not reveal any element on the basis of which
Fox channels would be considered an important input for a pay-TV basic package, as
most respondents considered them substitutable with other channels. Although Fox
channels have a recognizable brand name (in particular, National. Geographic), the
majority of the respondents9° indicated that the "must have" channels are Skyl, Living
and other Sky chagnels91.

147.

148.

149.
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iii. Conclusion

It can therefore be concluded that the proposed transaction does not raise serious doubts
as to its compatibility with the internal market in relation to a possible input foreclosure
for BSkyB competitors for News Corp’s movie and TV channel content.

b. Customer foreclosure

The proposed transaction will result in the vertical integration of News Corp’s upstream
activities as a licensor of broadcasting rights to audiovisual content and wholesale
supplier of basic pay-TV channels and_ BSkyB’s downstream activities as a purchaser of
pay=TV broadcasting fights, platform Operator and retail supplier of pay-TV channels.

The Commission has examined whether the proposed transaction would lead to a risk of
customer foreclosure for the competitors of News Corp.

In assessing the likelihood of an anticompetifi’ce customer foreclosure scenario, the
Commission examines (i) whether the merged entity would have post-merger the
ability to foreclose access to downstream markets by reducing its purchases from its

90

91

Only two payTv retailers consider that Fox channel’s content is "key". However, one of these retailers
acknowledges that the addition of News Corp’s channels to’ the current wholesale offer by BSkyB would
be limited to 5%.

One competitor submitted that "Although the News Corp owned TV channels are attractive to viewers -
particularly FX which is popular with audiences and which increasingly shows first runs of major US
series such as Dexter, True Blood and Family Guy - and would contribute to a platforms success at the
retail level it is unlikely that the availability (or not) of these specific channels would make or break a
platform-switching decision as they are potentially substitutable by other similar chan~aels".
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upstream rivals; (ii) whether the merged entity would have the incentive to reduce its
purchases from its upstream rivals; and (iii) whether a foreclosure strategy would have
a significant detrimental effect on consumers in the downstream market9z.

In the present case, the Commission in particular assessed whether the merged entity
would have the ability and incentive to foreclose its actual or potential competitors on (i)
the market for the licensing of pay-TV broadcasting fights (namely, the risk that News
Corp’s cgmpetitors in the licensing market would not be able to license their movie,
sports, other TV content to BSkyB) and (ii) the market for the wholesale supply of basic
pay-TV channels by refusing or restricting its downstream competitors’ access to a
sufficient customer base in the market for retail pay-TV services.

Customer foreclosure in relation to the licensing of broadcasting rights

In the UK and Ireland, News Corp is active as a licensor of broadcasting rights to
audiovisual content, namely movies (20th Century Fox), sports and other TV content93.

When looking at total spend in 2009 for the a~cquisition of broadcasting fights for films
(UK and ireland), BSkyB has a [50-601% market share. In 2009, BSkyB held a [50-601%
market share in the market for the acquisition of PPV/VOD94 rights for films (UK and
Ireland), whereas it accounted for nearly [90-1001% of the market for the acquisition of
first pay-TV window rights for films (UK and Ireland). With regard to sports content,
BSkyB accounted in 2009 for [50-601% of the acquisition market in the UK and Ireland.
On the market for the acquisition of other TV content, BSkyB held a [5-101% share in
2009 for the UK and Ireland.

Therefore, BSkyB’s position in the acquisition market for films and sports is
significant. Nevertheless, as regards audiovisual content (movies and other TV
content), it is unlikely that BSkyB would, after the merger, commit to exclusively
purchase from News Corp, thereby foreclosing News Corp’s competitors. The
attractiveness of a pay-TV operator’s offer to consumers is based on the richness of
the bundle of content and channels broadcast through its platform. Given its current
wide offer of content, it is not imaginable that BSkyB, after the merger, would want to
narrow its offering by limiting it to only 2~h Cen .tury Fox’s movies or content.

As regards sports content, as mentioned above News Corp’s licensing activities in
relation to sport events in the UK and Ireland are very limited and relate maiNy to
rugby union and league matches from South Africa, New Zeatand and Australia.
Therefore it seems unlikely that BSkyB would commit to only purohase such sports
rights and would stop acquiring rights for Premier League matches or other major
sports events’ rights.

92 See Non-Horizontal Merger Guidelines, paragraph 59.

93 New Corp’s licensing activities in relation to other content are limited in the UK and Ireland with shares
of approximately [0-51% and [0-51% in terms of hours of programming.

94 The notifying party submitted that normally SVOD rights are licensed/acquired together with the first
pay-TV window rights, hence the PPV/VOD denomination refers only to TVOD rights.
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156. Furthermore, none of the right holders or basic pay-TV channel producers (except
one) expressed any concern that as a result of the transaction they would be prevented
from selling their content to BSkyB.
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Customer foreclosure in ’relation to the licensing of wholesale basic pay-TV channels

News Corp is a supplier of wholesale TV channels, in total 13 of them95.

BSkyB is already pre.merger a vertically integrated company that is active as a
wholesale supplier of TV channel broadcasting rights in the upstream market, and as a
purchaser of TV channels broadcasting rights/pay-TV retailer and pay-TV platform
operator in the UK and Ireland in the downstream market.

Upstream, BSkyB supplies over 30 different channels and is present in all the different
segments: FTA channels, basic pa3LTV channels and premium pay-TV channels. 15 of
the channels are considered premium pay-TV channeis96; the other channels are divided
between FTA and basic pay-TV channels97.

At the downstream level, BSkyB creates, markets and retails packages of channels to
end-users. BSkyB’S retail packages include different combinations of its channels (basic
and premium), as well as third party Channels, totallirtg 160 channels (including multiplex
versions)98. A third party channel included in a "Sky" package receives a share of
BSkyB’s revenues generated from sales of that package.

At the downstream level, BSkyB is also active as an operator of a DTH (technical)
satellite platform with about 10 million subscribers in the UK. It is the leading pay-TV
platform with a market share of [60-701% in terms of subscribers in 2009, without
distinction in relation to delivery tectmology. BSkyB has about 570 000 subscribers in
Ireland, which represents around [50-601% of al! pay-TV households or [30-401% of all
households in 2009. Channels that are not purchased at the wholesale level by BSkyB
and not retailed by BSkyB as part of a package can still be viewed by end-users on
BSkyB’s DTH platform. In this case, the channel retails and markets its service to
subscribers independently from BSkyB.

The notifying party argues that the merged entity will not have an incentive to
foreclose competing TV channel suppliers since offering as many channels as possible
renders BSkyB’s retail packages more attractive to subscribers. Any channel that

95. Four Fox channels (FX, FX+, FX HD, Fox News), five National Geographic channels (NGC +1, NGC
HD, NGC Wild and NGC Wild HD), Star TV channels (Star Plus, Star One and Star Gold) and Baby TV.

96 Sky Movies Premiere, Sky Movies Comedy, Sky MoVies Action and Adventure, Sky Movies Crime and
Thriller, Sky Movies Family, Sky Movies Drama and Romance, Sky Movies SciFi and Horror, Sky
Movies Classics, Sky Movies Modem Greats, Sky Movies Indie, Sky Movies Showcase, Sky Sports 1,
Sky Sports 2, Sky Sports 3 and Sky Sports 4,

97 Slay News, Sky Sports News, Sky One, Sky Two, Sky Three, Sky Arts 1, Sky Arts 2, Sky Vegas and Sky
Poker.corn.

98 For instance, the Discovery channel and MTV channels are included in certain packages retailed by
BSkyB, as well as BSkyB’s own Sky Arts 1, Sky 1 etG..
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makes a positive contribution to attracting or retaining pay-TV subscribers brings a
positive contribution to the platform operator.

The notifying party argues that the merged entity will not have the ability to totally
foreclose competing TV channel suppliers from accessing a viewer base due to
BSkyB’s obligationto grant third party channels access to its DTH platform on fair,
reasonable and non-discriminatory terms (FRAND)99. However, this obligation only
exists in the UK and not in Ireland.

The Commission considers that the merged entity’ would not have the incentive to
engage in customer foreclosure in this respect.

The market investigation confirmed that the most important parameter for competition
in the retail market is content and that platform operators seek to carry the largest and
most interesting bundle of channels. This is also in line with the conclusions reached
in the Commission’s decision in News Corp/Premiere1°°.

In addition, and importantly, BSkyB is already pre-merger a vertically integrated firm
which retails third party channels as inputs to its channel packages. This shows the
ongoing incentive to carry a rich bouquet of channels, rather than limiting the offering
to company-owned channels.

It is unlikely that the proposedtransaction will, lead to a material change in incentives
for the merged entity leading to restrict access to BSkyB’s platform to competing pay-
TV channel suppliers. This is because News Cow’s presence on the market for
wholesale supply of basic,pay-TV channels is limited. As regards the market for the
wholesale supply of pay-TV channels, News Corp held in 2009 a-[0-51% market share
in the UK and of [0-51% in Ireland, both in terms of revenue. When considering the
narrower market for the wholesale supply of basic pay-TV channels, News Corp
accounted for [0-51% of the market in 2009 in the UK in terms of revenue.

For the above reasons alone, the Commission can conclude that it is unlikely that
there would be input foreclosure in the market for the wholesale supply of basic pay-
TV channels.

For completeness, with respect to the ability to foreclose, the market investigation
confirmed the notifying party’s argument that the merged entity would not have the
ability to completely foreclose competing basic pay-TV channels from BSkyB’s DTH
platform due to BSkyB’s obligation to carry third party channels on FRAND terms.
However, it has been highlighted that access to the technical platform is not a perfect
substitute for access to viewers through BSkyB’s packages: the competing TV
channels have to pay carriage fees to BSkyB and would have to incur all the retailing
and marketing costs which they do not have to pay when the channel is marketed (in
the Various packages) by BSkyB. Furthermore, if a channel is retailed on its own

99 Ofcom, Provision of Technical Platform Services, Guidelines and Explanatory Statement, 21 September
2006,                                   available                                   at
http ://stakeh~ders.~fc~m.~r~.uk/binaries/e~nsu~tati~ns/tps~uide~ines/staternent/statement.pdf "

tOO See Case COMP/M.5121 - News Corp/Premiere, Commission,d~is, io_n o_f ,2,5 J.u!!~e ~0QS,,p~grg~h 64.
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rather than as part of a package, it is plausible that it will have fewer viewers and thus
lose advertising revenues.

AS regards Ireland, the lack of "must carry" regulatory obligations is counter balanced
by the facI( that UPC, the largest cable Pay,TV operator in Ireland, had around 500
000 subscribers in 2009I01. This accounts for [40-501% of Pay-TV households in
Ireland102.

It can be concluded in light of all of the above that the proposed transaction does not raise
serious doubts as to its compatibility with the internal market in relation to a possible
customer foreclosure of News Corp’ competitors in the market for the licensing of pay-
TV broadcasting rights and the market for the wholesale supply of basic pay-TV channels
in relation to BSlqcB’s platform and position as an acquirer of broadcasting rights to pay-
TV channels.

e. Joint negotiation of rights to audiovisual content for
several countries/areas

,News Corp controls leading pay-TV operators in Italy (Sky Italia) and in Germany and
Austria (Sky Deutschland).

The notifying party submitted that Sky Italia holds a market share of approximately
[50-601% in terms of subscribers and [80-901%1°3 in terms of revenues in relation to
the retail pay-TV market,in Italy, whilst Sky Deutschland holds market shares of
approximately [40-501% in terms of subscribers in relation to the retail pay-TV
markets in Germany, and approximately [60-701% in terms of subscribers in relation
to the retail pay-TV markets in Austria. [...].

Through the proposed transaction, News Corp will also gain control over a third
leading pay-TV operator, BSkyB, in the UK and Ireland. Therefore, the proposed
transaction will increase the merged entity’s presence within the EEA in relation to the
acquisition of rights to premium content.

In light of these facts, the market investigation examined whether the proposed
transaction could increase News Corp’s negotiating power in relation to iicensors of
premium films and pan-European/irtternational sport events~04, making it a possibly

See Liberty Global Annual report 2009, http://www.lgi.comiPDF/LGI 2009 AnnualReport.pdf, page 24.

Calculation based ort CornReg, Quarterly Key Data Report Q2 2009, p. 69.

Source: Sky’!talia arid AGCom 2009 Annual Report. See also the Commissioffs decision C(2010) 4976
final of 20 July 2010 (the "Decision") modifying the application of the Commitments attached to a
decision of 2 April 2003 declaring a concentration compat~le with the common market and the EEA
Agreement (Case No COMP/M.2876), paragraph 31 and 32. Given the fact that Mediaset’s DTT pay-TV
offer includes both a "pre-paid card" and a "subscription" option, the number of Mediaset subscribers
cannot be compared to the numberof Sky subscriptions. This is because Mediaset cards are often prepaid,
rechargeable cards and once their credit is consumed they can no longer be used and new cards need to be
purchased. There is therefore usually more than one PPV card per household. Therefore the most reliable
market share data related to the Italian territory are those based on revenues.

The notifying party estimates that BSkyB’s market share in the acquisition of ’other TV content’ in the
oUNJ/retand is approximately [5-’10] ~A: it is therefore unlikely that there woutd-be irtereased post~merger

negotiating power on the part of the merged entity in relation to acquisition of such ’other TV content’.
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unavoidable counterpart for the distribution of content on the pay-TV platform
because of its presence in UK, Ireland, Italy, Germany and Austria. In particular, the
market investigation examined whether any such increase in negotiating power would
re;ult in other content distributors being de facto cut off from the negotiation process
for key content, which would in turn strengthen News Corp’s position in each national
retail pay-TV market. In relation to premium films, the market investigation examined
whether the merged entity would, post-merger, have the ability to require exclusivity
in relation to PPV/TVOD rights1°s.

i. Premium films

176. The notifying party submits that, although post-merger News Corp would be active in
the acquisition of film content in three separate geographic markets in the EEA
(UKflreland, Germany/Austria and Italy), this would not enhartce the merged entity’s
ability to access third party film rights in these territories.

177. Notably, notwithstanding the possibility of broadcasters in different territories
acquiring rights in a number of territories at once, the number of cross-border
licensing deals for film rights would not be significant today. According to the
notifying party, due to language and cultural differenceS, licensing of broadcasting
rights for films has traditionally taken place On a national basis and, where licensing
has occurred on a wider basis, it has typically been for specific language areas (such
as the UK and Ireland). Also, differences in national broadcasting markets (for
example licensed content and number of permitted runs) and the staggered expiry
dates of the existing license agreements further explain why licensing generally takes,
place on a national/language area basis and why cross-terrRory bids would be
unlikely,

178. The notifying party also submits that right holders have strong bargaining power and
would prefer to license rights as narrowly as possible in order to maxingse licensing
revenues.[...]. Moreover, post merger the merged entity would still face strong
international competitive pressure ~om a number of large international groups which
operate in several Member States.

179. The Commission’s examination, based on the results of the market investigation,
showed no concerns as. regards the possibte increase of News Corp’s negotiating
power in relation to licensors of premium.films following the transaction.

105

As regards sport rights, the market investigation focused mainly on pan.European/international sport
events (such as the Olympic Games, the World Cup and the UEFA Champions League). Such events have

the viewers’ perspective (see Case COMP/M.2876 -News Corp/Telepiiz,
a pan-European interest from               . ~,, ,~Tna.,.~l sport events (notably football events) on
Commission decision of 2 April 2003, paragrapn t~). ~,~ ....... v               (see Case COMPiM.
the other hand appear to have limited appeal outside the State which they relate to
5121 - News Corp/Premiere, Commission decision of 25 June 2008, paragraph 24)and therefore an
increased post-merger negotiating power on the part of the merged entity, in relation to national sport
events would be unlikely.
[...]. Sky Italia’s exclusive SVOD rights are limited to the DTH platform in Italy pursuant to

- News Corp/Telepiit,
commitments attached to the Commission decision in Case COMP/M. 2876

.......... 17
Commission decision of 2 April 2003. ..........................
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180, First, as noted by the Commission in past decisions,106 as the main source of
successful movies, Hollywood majors hold a strong position both quantitatively and
qualitatively in relation to pay-TV operators. This factor would affect the merged
entity’s strength in relation to the negotiation and acquisition of rights to premium
films.

181.

182.

183.

184.

185,

186.

187.

In that context, the Commission notes that the market investigation did not raise
substantiated concerns regarding any possible increase in the merged entity’s
bargaining power in the negotiation of rights to premium films.

Second, the market investigation also revealed that the manner in which licenses are
negotiated at present militates against an increased bargaining power of the merged
entity across different countries. The Commission found that (i) broadcasting rights
are only rarely negotiated simultaneously for different territories and that (ii)
broadcasting rights for premium films are generally negotiated and concluded orL a
country-by-country basis or in relation to a linguistic area or in relation to areas with a
particular common socio-cultural background.

A number of other factors also appear to exist which would prevent cross border
negotiation/licensing: (i) the availability of materials in each language; (ii) differences
in the availability dates for content in different territories arid (iii) local preferences in
programming.

Third, it would appear that News Corp is not engaged in joint right negotiations for
Germany/Austria and Italy. Some respondents confirmed that News Corp currently
engages in multi-territorial negotiations for acquisition of content onlE in relation to
particular linguistic areas107 [...].

Fourth, like the Hollywood Majors (see paragraph 181 above), most of News Corp
and BSkyB’s competitors at the retail p~ty-TV level did not express concerns as
regards the possible increase of News Corp’s negotiating power in relation to licensors
of premium films following the transaction 10s

Finally, the market investigation also revealed that the merged entity would face other
multinational groups on a hypothetical fight purchasing market encompasshag several
countries, such as the Liberty Global Group and Deutsche Telekom,

As regards PPV/TVOD rights, the market investigation confirmed that, unlike linear
pay-TV and SVOD services, content in the PPV/TVOD windows generates license
fee revenue only for the particular title selected by the viewer. Hollywood majors,
therefore, generally license PPV/TVOD rights on a non-exclusive basis as it is
important for the content to be widely available through as many delivery points as

106 See in pai’ticular Case COMP/M. 2876 - News Corp/Telepiit, Commission decision of 2 April 2003,
paragraph 6 l and paragraph 57 referring to case COMP/M.2050 Vivendi/CANAL+/Seagram, Commission
decision of 13 October 2000.

107 Questionnaire to right holders of 5 November2010 - Question 20.

108 Questionnaire to content distributors I of 5 November 2010 - 1 out of ! 1 respondents expressed concerns;
and questionnaire to content distributors II of 5 November 2010 -A minority of competitors in the UK,
Germany and Italy (6 out of 16 respondents) did raise concerns ~-in-reIation to access to~ premkart films.
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possible to reach the widest number of customers possible and maximize returns from
each titlO09. It is unlikely that, post-merger, the merged entity would be so strong as
to undermine the well-established non-exclusive licensing structure for PPV/TVOD in
its favour by insisting on exclusive PPV/TVOD rights

ii. Premium sport content

188.

189.

While recognizing that the submission of bids covering rights in more than one
territory would be theoretically possible in relation to pan-European/intemational
sport events (such as FIFA organized football, UEFA Champions League and the
Olympic Games, which, according to the notifying party are licensed by one single
rights holder at the European level to v~ious broadcasters at national or regional
level), the notifying party submits that there are several reasons why such multi-
territory bids would not be likely in practice,

First, tender rules of the major pan-European sport event rights owners require the
submission of separate bids for every single country, and on different dates.
Furthermore, in terms of the UK Broadcasting Act, 1996, key sport events such as the
Olympic Games, FIFA World Cup Finals Tourn~aent and certain matches within the
European Football Championship Finals Tournament would need to be offered for
live broadcast on the main (FTA) terrestrial channels.

190~

191.

192.

193.

...].

The market investigation has confirmed the notifying party’s submission that rights to
pan-European/international sport events are licerised on a national basisn°.

Furthermore, only one respondent to. the market investigation expressed concerns that,
by joining its subscriber base in various Member States for the acquisition of
international sport rights, News Corp could reduce its average content costs. However,
the same respondent also stated that it expects the: trend of sports rights acquisitions
being made mote and more on a purely national basis going forward.

Furthermore, certain sports rights would be currently covered by ’fisted events’
regimes derived from the Audiovisual Media Services Directive in EU Member
States. These regimes provide that certain events (such as all or certain matches of the
FIFA World Cup fmals tournament and all or certain matches of the European
Footb~l ,C~nship) must n0I be broade..aS~t .on.an ~us.ive basis. Relative
legislation in the UK ensures that key events and matches are available for national
broadcast on a FTA basis. Therefore, ig is unlikely that the proposed transaction would
increase the negotiation power of the merged entity in this regard.

iii. Conclusion

194. In light of the above, the Commission has come to the conclusion that the combination
of BSkyB’s presence as a leading pay-TV operator in the UK and Ireland with News
Corp’s presence as a leading pay-TV operator in Italy, Germany and Austria does not

Questionnaire to right holders of 5 November 2010 - Question:’15109 and16.

if0 Questionnaire to. content distribmors !I of 5 No~b~eX 2Q!0- Qu~sAiodl~ 4,. ............ ......................... ......
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195.

196.

197.

198.

199.

200.

201.

202.

raise serious doubts as to its compatibility with the internal market in relation to a
possible increased bargaining power as regards the negotiation and acquisition of
rights to TV content.

d. Pay-TV technical services

The proposed transaction will result in the vertical integration of News Corp’s
upstream activities as provider of pay-TV technical services (through a jointly
controlled subsidiary, NDS) and BSkyB’s downstream activities on the market for the
retail supply of audiovisual content to end users. Considering that BSkyB’s share of
the downstream market exceeds 25%, the market for the provision of pay-TV
technical services in the EEA is vertically affected by the merger.

The Corr~ission examined the likelihood that News Corp would foreclose BSkyB’s
rivals in the market for the retail supply of pay-TV by restricting access to the pay-TV
technical services offered by NDS.

[...]. None of the respondents to the market investigation purchases pay-TV technical
services from NDS or plans to do so in the future. However, another pay-TV operator
indicated that it is in the process of negotiating an agreement with NDS for the provision
ofmiddleware.

The Commission considers that the merged entity would not have the ability to
foreclose BSkyB’s rivals in the market for the retail supply of pay-TV by restricting
access to the technical services offered by NDS. In particular, NDS does not have
market power in the market for the provision of pay-TV technical services. In 2009,
NDS held amarket share of [20-301% for the supply of CA systems in the EEA and
accounted for [10-201% of the supply ofmiddleware.

Furthermore, there are strong altemative suppliers of CA systems arid middleware in
the EEA. Thus, Nagra (Kudelski) accounted in 2009 for [30-401% of the supply of CA
systems, and Conax for [10-201%. As regards the supply of m~ddleware, Open TV
held a [30-401% share in 2009, whereas the share of Seachange was of [5-101%,
Netgem [0-51%, ~crosoft [0-51%, proprietary developments [5-101%, and others [20-
301%.

In addition, the fact that control over NDS is exercised jointly by News C0rp together
with an independent investmertt ~d would appear to li~t= News COrp’s ability to
foreclose.

Although Varo respondents to the market investigationm expressed Concerns that the
merged entity would foreclose access to the technical services offered by NDS, such
concerns were not substantiated; notably with regard to the condition that NDS must hold
market power in the market for the provision of pay-TV technical services. In addition,
both respondents acknowledge that there are various alternative suppliers of (unbundled)
pay=TV technical services components.

In light of the above, it can be concluded that the proposed transaction does not raise
serious doubts as to its compatibility with the internal market as regards the possible

lit Questionnaire to Content Distributors I of 5 Novembet20I0 - quest20n 20: .......

36

MOD300004293



For Distribution to CPs

input foreclosure of BSkyB’s pay=TV competitors in relation to the pay-TV technical
services provided by NDS.

2. The Newspaper Publishing Sector

203.

2.1.    Description

Newspaper markets are classically two-sided markets. On the publishing side,
publishers Compete to supply newspapers and other news services to consumers,
and/or to attract consumers to online content with many (but not all) publishers
generating revenues by Charging a cover price for print copies (whether over the
counter or by subscription) or an online subscription fee. On the other side of the
market, both free and paid-for newspapers, in print and online versions, compete for
advertising revenues. In the UK, print newspapers that charge a cover price still
derive, on average, around [...] of their overal! revent~e from advertising. Advertisers
purchase advertising space in newspapers and online to promote the sales of goods or
services,

204.

205.

As concerns means of delivery, while some customers purchase their newspapers
under subscription via home delivery, overall, only a small percentage of all
newspaper readers in the UK have a subscription to a newspaper, and a number of
newspapers (including The Sun) do not offer any subscription service. Moreover,
newspaper subscription services are not available everywhere in the UK and in
Ireland. In addition, in geographic areas where newspaper subscription services are
available, newspaper readers are able to obtain the same newspapers at a wide variety
of retailers (including newsagents, petrol stations, and general purpose stores such as
supermarkets), with a number of retaiIers providing their own home delivery service.

The following tw6 tables show the total newspaper circulation in the UK and in
Ireland in 2009, grouping daily and weeny newspapers togetherllL

Table 2: Newspaper Circulation - UK (2009)

112 Source" Audit Bureau of Circulations, News Corp. The weekly newspapers only have these sales on
Sunday.
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Publisher

News Corp

Daily Mail

Trinity Mirror

Telegraph Media Group

Northern & Shell

3uardlan Media Group

3.C.
[h rasp
n~elpen~ent News

~earson PLC .

Johnston Press
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:L PaWners
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Sunday Times
Daily Mail
Mail On Sunday
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Sunday Mirror
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Sunday Mail
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Sunday Telegraph
Daily EXpress
,Daily Star - ,
Sunday. Express
Daily Star Sunday
Guard an
Observe
Sunday Post
Independent
IndePendent on Sunday ’
Financial Times
Scotsma
Scotland on Sunday
Herald (Scotland)
Sunda.y Herald
Racing¯P0st.
Teta

Share per title (%)
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Table 3: Newsp!
Publisher

qews Corp

tribune Newspaper PIc
rish Times Trust

ndependent News and
Vledia

thomas Crosbie

Daily Mail

Trinibl Mirror

Telegraph Media Group

Northern & She

Guardian Media Group

D,C.
h mso~Npen~Jent, News

pearson PLC
FL Partners

)er Circulation - Ireland
T"itl                 Average SaleslDay (’00’0) Share per title (%)

/

[...

... " .
]̄[:..
![:..

[...
[.1.¯
][...
[1..
,..][..,
[1

’][.-o

][.~

...

...

...

]i¯i

l ,..
,.,

...

[..L
.I

[5- ¯

$01

8}

[10}20]
[10-20]
[0~
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~] ¯ ,i

. I~.-

~]-

~]-

u

Rews Qf The W0r[d
Sufnday Times
Su
rfimes
Sunday Tribune
Irish Times
irish Independent
Sunday Independent
Sunday World
Sunday Business Post
Irish Examiner
Dai[y Mail,
Mail On Sunday
Dai!y Mirror
Sunday Mirror
’Daily Re¢0rd
Sunday Mail
Peep
~aily Telegraph
iSun’day Telegraph
IDaily E~press
Qaily star
Suhday Express
Daily Star sund~ay
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6unday Post
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Racing Post
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[5-
10]
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51
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u
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206. The following two tables show the total share for the provision of online news in the
UK and in Ireland in 2009it3. Data for Google News and Yahoo News are not
available and have not been included in the market share tables.

Table 4: Online News and Information Services - UK (2009)

MOntl~ly average
Website number of total unique Share per title (%)

users (000)
News Corp               ’ [...]            . [5-10] ,,

The Sun Online [... [0-5!
Times Onlline 1...] to-5]

war Street Joy, a/~n/!n.e.
The Scottish Sun Qhline

News Con},au Sites
Fo;(news.com

NYPost corn
BSkyB
BBC
Mal Onl ne
NY Times Digital
Gianhet~iSites
The Gua(dian
-[e!egraph Media Group
MSN News
I ndepe[~ent.co.uk
Mirror Qn... ne
~OL News
JQhrston Press PIc "
MSNBC .......
Metra-.co,uk

1...]
[..,]
[...]
[.,.]
[..4
[.L]
[...]
[,..].

¯ [..J
¯ [...]
[...]
[-4
[o..]
[...]

Others, [.,.]
Total [...]

[,.,] .... [0-.5]
[..j [o.sj
[....... f0-_sJ
I,.J /0-Sj

[0-511[..,]i [0:51 , _
[!0-20]
10-5] . -
[5-10]
[0-5i
[o-51
[0-5]
10-5]
[0-5]
[o-5]    , ,,
[o-s]
1o~5]    _
10-51.
to-s] ....

{30-40,]
1oo

Table¯ 5: Online News and Information Services -Ireland (2009)

LWebsite

N,ew~ Corp
B.SkY~ "

r . ’ "

R~ENews "

Mail. Online.
i;nd~pehdent.ie
rishtimes,cdm ¯

MS~:,B:C, ,
~ O". E, News, "

ffgr Orfline
l ndependent.co.uk
)thers
Total i

TOtal unique Visitors
(000s)

Share per title (%)

. [...] [0~5] __
, 1---1 . .to-do.

[,.,] , . ......... [10-20] .....
[...] ..... [5-~o]
.[.,] [5-1;~] ..
1,,,] .. 154o] .
[,. J . to,s]

¯ t.,.] [o-5i
[.,.] , ,1o~1
[,,.] io-~1

, [,..] . [0,-5]
[,,.] . [o~5]

[., .] [40-50]
[-4 1oo    .,

207.

2.2. Market definition

2.2,1. Product market definition

The notifying party considers that that the relevant product market for the purpose of
this transaction comprises the supply of print newspapers and orffine news services.

113 Source: comSource.
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208. The notifying party submits that the markets for the supply of newspapers have
changed significantly during the past several years, with an increasing proportion of
consumers reading news and other editorial-style content online rather than buying
(or reading) a daily print newspaper, and with the re-positioning and entry of newer
newspapers.

209. According to the notifying party, all of the main newspaper titles have dedicated
branded websites that contain all, or at least a large proportion, of the news and
editorial content from their print editions, and, with few exceptions, are available free
of charge. In many cases the online versions of daily newspapers offer a volume of
information and level of detail that surpasses that found in print daily newspapers.
Other freely available online sources, in particular the BBC, also offer a similar range
and depth of dedicated news coverage,~ as well as easy access to various specialist and
international news sources. Internet portals - such as Google and Yahoo! - also offer
their own dedicated news reports; often supplied by news agencies such as Thomson-
Reutem and consumers can also use search engines to search for additional coverage
of specific stories. Finally, the type of editorial comment provided by professional
journalists in newspapers and (often), in branded websites is increasingly challenged
by less formal sources of opinion and comment, such as blogs.

210. The notifying party further submits that there is evidence of a direct competitive
relationship between print newspapers and online news sources, and that the
expansion of online news sources is one of the main drivers of the decline of print
newspaper circulation over the last few years.

211.

212.

The Commission has in the past considered that written press should be differentiated
from other media products116. The market investigation conducted for the purpose of
this case was inconclusive as to the substitutability of print newspapers and online
news servicesnS. The market investigation was also inconclusive as to the
substitutability of print newspapers and paid-for online news servicesn6.

The Commission also investigated whether news defivery through new digital devices
such as tablets (e.g. Apple’s iPad or Samsung’s Galaxy) or e-readers (such as
Amazon’s Kindle) (will) belong to a separate market or are (will be). part of same

114

115

¯ 116

See Case IV/M.423 - Newspaper Publishing, Commission decision of 14 March 1994, paragraph 1l;
Case IV/M.1401, Recoletos/Unedisa, Commission d~cision of 1 February 1999, paragraphs 17.

Questionnaire to Newspapers of 5 November 2010 - question. 9 - Out of 6 respondents, 2 considered them
to still belong to separate markets, 2 considered that increasingly they were becoming part of the same
market, 1 indicated that potentially they could be part of the same market, and 1 indicated that for some
users, they were part of the same market and for some others, not.

Questionnaire to Newspapers of 5 November 2010 - question 10 - Out of 6 respondents, 2 considered
them to still belong to separate markets, 1 considered that increasingly they were becoming part of the
same market, 1 indicated that they were part of the same market, 1 replied besides the question, and 1
replied that it was too early to say but that there were indications that in the future, whereas tablets may to
some extent substitute print, newspapers, free online websites wiil-sti|t complement them. ° .........
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213.

214.

215.

market as print, or online, newspapers. The market investigation was inconclusNe,
given the very nascent nature of these new devices117.

The notifying party and several respondents highlighted that there are very few tablets
currently available on the market and that they have only been released for a few
monthslls. The notifying party and two respondents replied that in the future, some
level of substitutability may exist between newspaper applications (’apps’) on tablets
(such as Apple’s iPad or Samsung’s Galaxy) or e-readers (such as Amazon’s Kindle),
and print newspapers. This is because, according to them, tablets are the digital!y-
based products that are the closest to the print version of a newspaper and so the most
likely to produce substitution. On the other hand, one respondent indicated that
according to their research, their online news website audience is significantly
different to their print audience (and by implication this may also be true for tablets),
that evidence of actual switching away from newspapers is very limited and that it is
not clear how this will evolve in the future119.

In the past, the Commission also concluded that there are three segments within the
national print newspaper market: (i) popular tabloids; (ii) mid-market titles; and (iii)
the quality segment12°. This was confirmed by the market investigation121.

In previous decisions, the Commission has also considered whether there can be
distinctions between: (i) daily newspapers and non-daily (i.e., weekly, monthly)122 and
(ii) national daily newspapers and regional or local newspapers123. A majority of
respondents to the market investigation confirmed that national daily newspapers

117 Questionnaire to Newspapers ot729 November 2010 - question 3 - 5 out of 6 respondents indicated that it
was too early to conclude at this stage whether print newspapers, online news and rtews delivered through
new digital devices such as tablets would be more complementary than substitutes to each other.

118

119

120

Apple launched its [Pad in April 2010; a recent article by Enders Analysis estimates that some 500,000
iPads have been sold so far in the UK (Newspapers: Good news, bad news, 3 December 20:10).

Questionnaire to Newspapers of 29 November 2010 - question 1 and 3 - Out of 6 respondents, 1 indicated
some possible substitutability, 1 indicated-that based on their research, there is some substitutability, 3
indicated that there was no information to confn’m a certain level of substitutability, and 1 replied that
based on their researck, there was little substitutability because the audiences were different.

See Case IV/M.423 - Newspaper Publishing, Commission decision of 14 March 1994, paragraph. 14.

121 QuestiOnnaire to Newspapers of 5 November 2010 - question 14 - 5 out of 6 respondents.

122 See Case IV/M.1401, Recoletos/Unedisa, Commission decision of 1 February 1999, paragraphs 19-20
(the Commission considered such a distinction, but ultima.tely did not reach a conclusion on product
market de£mition).

123 See Case COMP/M.3817, Wegner/PCM/JV, Commission decision of 7 July 2005, paragraph 19 (the
Commission considered such a distinction, but ultimately did not reach a conclusion on product market

definition).
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216.

217.

218.

219.

220.

constitute a market separate from regional124 newspapers and magazines, as well as
free newspaperst25.

For the purposes of this decision, the Commission considers that the exact product
market definition for the supply of newspapers (either in print format, through online
news websites or through new digital devices such as tablets) can be left open as the
proposed transaction does not raise any competition concerns under any of the
alternative product market definitions considered.

2.2.2. Geographic market definition

In past decisions126, the Commission concluded that the relevant geographic market
for national newspapers is national. This was not put in question by the market
investigation.

For the purposes of this decision, the Commission considers that the relevant
geographic market for national newspapers is national, in line with Commission
precedents.

2.3.. Competitive assessment

Respondents to the market in’4estigation127 raised the concern that in the UK, the
merged entity would have, post-transaction, the ability and incentive to (i) use
BSkyB’s dominant position in the market for the retail supply of pay-TV to foreclose
rivals in the newspaper market by offering mixed bundling of subscriptions for print
or online News Corp newspapers and BSkyB’s pay-TV subscriptions at a price
cheaper than the sum of the stand-alone subscription prices; and/or (ii) further
decrease prices ’of its newspapers by subsldising resulting ’losses from BSkyB’s
revenue stream.

Conglomerate mergers are mergers between firms,that are in a relationship that is
neitker purely horizontal nor vertical. In practice, the focus is on mergers between
companies that are active in closely related markets, that is to say mergers involving
suppliers of complementary products or of products which belong to a range of
products that is generally purchased by the same set of customers for the same end
tlse128.

124 Regional newspapers concentrate on local as opposed to national issues.

125 Questionnaire to Newspapers of 5 Noarember 2010 - question lg - Out of 6 respondents, 4 considered
them to still belong to separate markets, 1 considered that a new segmentation should be taken into
account (national paid-for ~newspapers, national free newspapers, regional paid-for newspapers, regional
free newspapers), and 1 considered that this segmentation had become irrelevant with the advent of free
newspapers.

t26 See Case IV/M.423 - Newspaper Publishing, Commission decision of 14 March t994, paragraph 17;
Case IV/M.1401, Recoletos/Unedisa~ Commission decision of 1 February 1999, paragraph 29.

127 Questionnaire to Newspapers of 5 November 2010 - question 46 - 6 out of 6 respondents have raised
either one or two of these concerns.

198 Non-horizontal Mergers Guidelines, paragraph 91.
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To establish possible conglomerate leveraging, the Commissi:on must show each of
the following elements, in accordance with the Non-Horizontal Merger Guidelines, (i)
that the merged firm would have the ability to foreclose its rivals, whether (ii) that it
would have the economic incentive to do so and, (iii) that a foreclosure strategy would
have a significant detrimental effect on competition, thus causing harm to
consumers 129.

The notifying party submits that with respect to News Corp’s paid-for online news
content, any possible offer of packaged deals including BSkyB’s pay-TV services and
News Corp’s paid-for online news content would not have any foreclosure effect. The
notifying party also submits that, with respect to News Corp’s print newspapers, News
Corp has no current plans to offer packaged deals including BSkyB’s pay-TV services
and News C0rp’s newspapers. Moreover, the notifying party considers that any such
packaged deal-would be highly unlikely to have any foreclosure effect vis-&-vis
competing newspapers in the UK and in Ireland.

The Commission will not assess in more detail the submission that post-merger, the
merged entity may further decrease the cover price of its newspapers and subsidise
any resulting losses from BSkyB’s revenue stream as it considers that this possible
strategy is not merger-specific. Indeed, before the proposed transaction, News Corp
already has the financial means to engage in a strategy of price reduction for its
newspapers in the UK if it so wished and does not need the additional anticipated
financial gains resulting from the acquisition of the remaining shares of BSkyB to do
SO.

The concem that the merged entity may use BSkyB’s dominant position in pay-TV to
foreclose rivals in the newspaper market by offering mixed bundling of subscriptions
for print, online, or tablet applications of News Co rp newspapers and BSkyB’s pay-
TV subscriptions at a price cheaper than the sum of the stand-alone subscription
prices is further analysed below. ’

Following the Non-horizontal Merger Guidefinest3°, the ability to engage in bundl’mg
practices requires the merged entity to hold a significant degree of market power in
one of the markets concerned. In addition, there must be a large common pool of
customers for the individual products concerned. The more customers tend to buy
both products (instead of only one of the products), the more demand for the
individual products may be affected through bundling or tying. Such a correspondence
in purchasing behaviour is more likely to be significant when the products in question
are complementary. Finally, bundling practices are less likely if there are effective and
timely counter-strategies that the rival single-product firms may deploy, such as
combining their offers in order to make them more attractive or pricing more
aggressively to maintain market shares.

The notifying party submits that BSkyB does not hold any significant degree of
market power in the provision of audiovisual content to end-users in the UK and/or
Ireland, and that absent dominance, bundling cannot have any anticompetitive effect.
The Commission does not share this view and considers that BSkyB has a strong

t29 Non-horizontal Mergers Guidelines, paragraph 94.

130 Non-horizontal Mergers Guidelines, paragraph 95 to 1Q4.
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position in the market for the retail supply of pay-TV in the UK, with a market share
raising a presumption of dominance131. The combined market share of all of News
Corp’s newspapers is also significant is the UK and Ireland132.

The Commission first investigated whether the merged entity would have the ability
to bundle its pay-TV subscriptions with subscriptions to print newspapers.

The notifying party submits that pay-TV and newspapers are not viewed by
consumers as being complementary in the same way as, for instance, pay-TV and
broadband intemet and telephony where triple-play offers are marketed to customers.

The result of the market investigation was inconclusive as to whether, and to what
extent, TV and newspapers are complementary goods or not. A number of newspapers
submitted in response to the market investigation that TV programmes and
newspapers are complementary goods, especially in terms of the provision of news
and of information about pr0grammes!33. By contrast, most TV content providers
replied that they are not complementary134. On that basis, the Commission cannot
conclude that these goods are complementary and that a bundle of them may be
attractive to customers.

Furthermore, the market investigation confirmed that the UK has historically had low
newspaper subscription rates (around 6% of overall circulation), even lower on the
tabloid market, and around 25-33% in the quality market135, The Commission
therefore considers that creating a bundle of BSkyB’s pay-TV with News Corp’s
newspapers subscriptions may not be sufficiently appealing to customers as

131 According to figures provided by the notifying party, BSkyB held [60-701% of pay-TV subscriptions in
the UK and between [70-801% to [80-901% of revenues in 2009.

132 According to figures provided by the notifying party, News Corp’s newspapers combined [30-401% of all
newspapers circulation in the UK in 2009 ([30-401% of daily and [40-501% of weekly newspapers
circulation; or [50-601% of national daily tabloids and [20-301% ’of national daily quality newspapers
circulation, and [50-601% of national weekly tabloids and [40-501% of national weekly quality
newspapers circulation); they combined [30-401% of all newspapers revenue in the UK in 2009 ([20-
301% of daily and [30-401% of weekly newspapers revenue; or [50-601% of national daily tabloids and
[20-301% of daily quality newspapers revenues, and [80-901% of national weekly tabloids and [40-501%
of national weekly quality newspapers revenues).

In Ireland, News COrp’s newspapers combined [10-201% of all newspapers circulation in 2009 ([10-201%
of daily and [20-301% of weekly newspapers circulation; or [30-401% of national daily tabloids and [0-
51% of national daily quality newspapers circulation, and [20-301% of national weeny tabloids and [20-
301% of national weekly quality newspapers circulation); they combined [10-201% of al! newspapers
revenue in 2009 (’[10-201% of daily and [I0-201% of weekly newspapers circulation; or [30-401% of
national daily tabloids and [0-51% of daily quality newspapers revenues, and [10-201% of national weekly
tabloids and [20.301% of national weekly quality newspapers revenues).

~33 Questionnaire to Newspapers of 5 November 20.10 - question 4 - 6 respondents. In that context, it is
irnpottant to note that The Sun does not offer subscription services.

i

134 Questionnaire to Content Distributors of 5 November 2010 - question 43 - 5 respondents in total ~ 3
responded that TV and newspapers were not complementary goods, 1 responded that with the advent of
24tl news channels, they were increasingly complementary, and one had no opinion.

135 Questionnaire to Newspapers of 5 November. 2010 -- qraestion,20 - 6 outof 6.respondertts~ ..............
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subscriptions are currently not the distribution channel through which the vast
majority of them buy their newspapers, even though customers¯ are generally given a
substantial discount (between 25-3¯5%) in case of subscriptions.

231. The market investigation also confirmed that out of the factors motivating readers to
purchase a particular newspaper, price is not the first factor, and only one out of
several important factors influencing purchasing decisions and determining customer
loyalty. Th~ perceived political stance of a newspaper, family heritage, social-

. of content are more important factors136. The
economic factors and the type . ’ " k B’sCommission therefore also considers that creating a bundled subscription of BS y
pay-TV with News Corp’s newspapers at an attractive price may not. guarantee either
that customers will switch in a significant, manner away from their usual newspapers
in order to start reading News Corp’ s newspapers, just because they are cheaper.

232. In conclusion, it appears that post transaction, the merged entity would not have the
ability to engage in a bundling strategy between its pay-TV and print newspapers that
may foreclose its newspaper competitors.

233. The Commission also investigated whether the merged entity would have the ability
to bundle its pay-TV subscriptions with subscriptions to online news website
subscriptions:._

234. The notifying party submits that intemet-users interested in news typically read
multiple online news websites for free, and that competition is ~ery intense. It submits
that there is no reason to believe that increased readership of News Corp online
newspapers resulting from packaged offers would result in a disproportionate
reduction in the readership of any particular rival source of online news.

235. The Commission first notes that News Corp is currently one of the two companies in
the UK (the other being the Financial Times) that has started to charge for its online
news websites, whereas the majority of its competitors have business models based on
free digital news financed by advertising~

236. The market investigation also revealed that while some newspapers may have plans to
potentially charge for (parts of) their news or for tablet applications, it is unlikely that
in the future, News Corp’s newspaper competitors will no longer provide online
versions of their titles free-of-chuget37- in addition, news aggregators such as Google
News, yahoo! News or The Huffmgton Post vciI1 continue to represent another free
alternative to_ News Corp’s online news websRes. Therefore, the Commission
considers that even if the merged entity was to bundle its pay-TV subscriptions with
subscriptions to News Corp’s online news services, there would still remain a large
number of free online news websites for readers to access and it is unlikely that they
would stop consulting them.

i36 Questionnaire to Newspapers of 5 November 2010 - question 14 - 5 out of 6 respondents listed family
heritage, perceived political stance, routine, social stance and content as main factors, only one
respondent replied that price was the number one factor determining ~he choice of a newspaper.

137 Questionnaire to Newspapers of 5 November 2010 - questions-5 and 6 - 6 respondents, 2 had no plans to
charge for online news services, 1 replied that they had such plans for the future, and 3 replied that they
had plans to charge for specific applications or sp~ific subscriptions ................ ’
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As a conclusion, it appears that post-transaction, the merged entity would not have the
ability to engage in a bundling strategy between its pay-TV and online news websites
that may foreclose its newspaper competitors.

The Commission also investigated whether the merged entity would have the ability"
to bundle its pay-TV subscriptions with subscriptions ,to newspaper applications on
new electronic devices such as tablets or e-readers.

iPad owners can download for free The Times app and use it for 30 days. Afterwards,
they either can continue to use it for free if they are already subscribers to the online
or print edition of The Times, or can purchase the app on a stand, alone basis for the
price of GBP 9.99 for a 30-day period through the iTunes store!38. The iPad apps for
News Corp’s weekly newspapers (The News of the World and The Sunday Times) will
be charged, when launched, on a per-edition basis.

The market investigation revealed that in general, newspaper competitorS of News
Corp already have or consider the possibility to launch free or paid-for apps on iPads
and similar e-readers!39. The market investigation also showed that tablet makers have
the incentive to accept as many newspaper apps as possible, including from News
Corp’s competitors, as they retain a portion of these apps’ revenues14°. It is therefore
likely that in the future, most if not all newspapers competing with News Corp will
market an app for their newspaper.

The Commission assessed whether newspaper apps on digital tablets may have to be
consumed through some sort of subscription model. On one hand, when iPad owners
purchase an app for The Times on a stand alone basis for the price of GBP 9:99 for a
30 day period, this represents a type of subscription model, even though the iTunes
store does not currently allow for on-going subscriptions and customers have to renew
their subscription on a periodic basis (currently 30 days). [...]. Furthermore, some
competing newspapers such as The Independent offer the app free of charge. It is
therefore not clear, at this early stage of the development of these digital devices, to
what extent newspaper apps will be based on some sort of subscription model.

The market investigation also highlighted that newspapers are currently somewhat
restricted by tablet makers in the way (i) they price their application and (ii)charge
for subscriptionsm. For instance, it appears that the price of the newspaper apps on
the Kindle e~reader is decided by Amazon, and not the newspapers. This seems to be
confirmed by the fact that News Corp offers’The Times iPad app for free to
subscribers to thetimes.co.uk, but does not offer a similar reduction of fee for its app
on Kindle (which can be bought for GBP 0.99 per copy or GBP 9.99 per month). It
therefore seems that News Corp could face a number of technical or other commercial

138 News Corp submits that out of a total of [...] customers accessing The Times publications via the iPad,
approximately [>501% are subscribers to one or more of News Corp’s newspapers (printed or online), and
approximately [<501% are stand-alone subscribers via iTunes. Out of a total of [...] customers accessing
The Sun publication via the iPad, [>501% are stand-alone subscribers via iTunes.

139 Questionnaire to Newspapers of 24 November 2010 - questions I and 2 6 out of 6 respondents.

140 Questionnaire to Newspapers of 24 November 2010 - question 2.

141 Questionnaire to Newspapers of 24 November 20t0 -questions2: ..............
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restrictions imposed by tablet makers even if it Wanted to engage in a bundling
strategy for its pay-TV and newspaper apps subscriptions by offering a packaged
subscription.at a discourit.

In addition, as in the case of print newspapers (see paragraph 231 above), price is only
one, but not the main factor influencing purchasing decisions and determining
customer loyalty, such that any possible bundling strategy may not switch readers
away from their usual newspaper.

Also, it may take some time before the emerging digital news applications on tablets
and. other devices represent a significant part of the market (currently digital
newspaper subscriptions to The Times are estimated as about [0-51% of total daily
print circulation in the UK, and to The Sun at about [0-51%). In addition, although this
number may increase quite significantly, the current number of iPads sold so far in the
UK is still low compared to more than 11 million daily print newspapers sold per day
and their price starts at GBP 429.

As a concluMon, new digital devices such as tablets are at a very early stage of
development such that it is very difficult to assess any possible competition concerns
with respect to subscriptions. On the basis of the business models developed so far, it
appears that the merged entity would not have a greater ability to engage in a bundling
strategy with BSkyB’s pay-TV subscriptions foreclosing its newspaper competitors
than is the case for its print edition or online news.

Based on the above, it appears unlikely that overall, the merged entity would have the
ability to engage in a bundling strategy between pay-TV and (print, online or tablet-
based) newspapers subscriptions that may foreclose News Corp’s competitors in the
newspaper market in the near future.

Even though any competition concern that the merged entity would foreclose its
competitors in the newspaper market by bundling its pay-TV with newspaper
subscriptions could be dispelled on the basis that the merged entity would not have the
ability to foreclose its competitors through such strategy, the Commission also
in~cestigated whether News Corp would have an incentive to engage in such a strategy
post-transaction.

As regards incentives, the Co~ss~on considers, in accordance with the Non-
hofzoatal Merger Guidelines~4z, that the incentive of the merged entity to foreclose
its competitors depends on the degree to which a foreclosure strategy would be
profitable. Thus, the possible gains from expanding market share must be compared to
the possible losses that result from customers not purchasing the product bundle. It is
unlikely that a company would risk losing sales on one large and highly profitable
market in order to gain market share in a smaller, less profitable one. The Commission
also takes into account the types of strategies adopted in the market in the past and the
content of internal strategic documents.

The notifying party submits that it has no financial incentive to engage in such
bundling strateg!� [...], News Corp will not therefore want to run the risk of losing
pay-TV customers by engaging in such practices.

142 Non-Horizontal Merger Guidelines, paragraphs !05~:o ! !0 ....
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The notifying party further submits that there are a number of commercial
considerations which would make such a bundling strategy not attractive to BSkyB.

First, offering discounts via package offers to BSkyB subscribers would have a
disadvantage relative to offering direct discounts to newspapers readers in that it
would, in general terms, be more expensive to achieve similar subscription results
through such an "indirect" offer. It considers that a special offer on newspaper
subscriptions via a package offer to BSkyB subscribers would likely to entail higher
costs than offering these discounts directly to potential newspaper subscribers, as
BSkyB subscribers who already subscribe to News Corp newspapers would be almost
certain to takeup the offer in order to save some money. From News Corp’s
perspective, this would be like lowering price to customers who are already willing to
buy its papers at current prices.

Second, such a strategy would not be attractive to customers, and as a result to
BSkyB, for the following reasons:

a. BSkyB already has a large number of products to sell to customers and has to
make decisions over which products to :advertise to customers using available
communications assets and resources. It is likely that BSkyB would prioritise
other, more profitable products (both on a profit margin per unit basis and as to
the percentage of potential subscribers likely to find the product appealing), over
any bundle including newspapers;

b. Navigating new subscribers through the complex combinations of packages
available to them from BSkyB is already challenging (even with just the core
combinations of TV packages, high definition, multi-room, broadband and
telephony, there are currently over 80 000 different combinations for a new
customer to choose from). BSkyB seeks to simplify those choices, not add
further options that may not be as profitable.

As regards past examples of similar bundling str~ategies, the notifying party submits
that News Corp has not implemented any bundling or tying strategy between pay-TV
and newspapers (and/or online news services)elsewhere in the world, including in the
US (for the period during which it controlled pay-TV operator Direct TV) and in
Australia, where News Corp controls a number of newspapers (e.g., The Australian
and Weekend Australian, The Daily (and Sunday) Telegraph, and the Herald Sun and
Sunday Herald Sun) and the pay-TV operator Foxtel. The notifying party fiarther
submits that News Corp has no current plans to jointly offer, post-transaction, BSkyB
pay-TV subscriptions with News Corp print or online news content.

As regards financial incentives, the Commission considers: that News Corp’s argument
is on!y valid if the merged entity was to engage in a tying strategy where customers
wishing to purchase a subscription to BSkyB’s pay-TV platform would be obliged to
take a subscription to one or several of News Corp’s newspapers. The Commission
considers that this would be a rather risky commercial strategy which is therefore
unlikely to be put in place. In contrast, if the merged entity was to offer customers the
possibility, but not the obligation to bundle their pay-TV subscription with a (print or
online) newspaper subscription, there seems to be little risk of losing pay-TV
customers by engaging in such practice.

However, the Commission takes notes that the~arguments Mvanced byNews Corp
against such a possible bundling strategy appear to be commercially rational. In that
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comext, the Commission further notes that the market investigation conf’trmed that to
the knowledge of the respondents, such bundling strategy between pay-TV
subscription and newspapers (online or paper) had never been attempted before143.
The market investigation has also confn’med that competing newspapers have not
envisaged such strategy either.

Based on the above, it seems unlikely that the merged entity would have the incentive
to engage in a bundling strategy, that may foreclose News Corp’s competitors in the
newspaper market in the near future.

2.4.    Conclusion

in light of the above, it can be concluded the proposed transaction does not raise any
serious doubts as to its compatibility with the internal market with respect to possible
bundling of News Corp’s newspaper subscriptions with BSkyB’s pay-TY
subscriptions.

258.

259.

260.

261.

3. The Advertising Sector

In the UK and Ireland, News Corp sells advertising space in its print media (The Sun,
The Times, The Sunday Times, News of the World, and The Wall Street Journal) as
well as on its TV channels (in particular, on the Fox, National Geographic and Star
channels) and various web properties such as its newspapers’ websites as well as
MySpace and Fox.com.

BSkyB sells advertising space and sponsorship144 through its advertising sales house
Sky Media on its own TV channels and some third party TV channels (from which
BSkyB buys the advertising inventory and then resells it), its VOD programming
services (Sky Anytime and Sky Player) as well as on its online media properties and
certain third party websites in the UK and Ireland.

As of today, Sky Media buys and re-sells advertising space for some, but not all, of
News C0rp’s TV channels including the FOX and National Geographic channels.
However, Sky Media does not sell advertising space in News Corp’s print newspapers
and websites, including online news services..

BSkyB is engaged in a [.,,] number of integrated advertising deals where their clients
can advertise across BSkyB’s various media prope~ies (TV chalmels, VOD, online)
with one contract, [...].

143 Questionnaire to Content Distributors of 5 November 2010 - question 44 - 6 out of 6 respondents.

144 "Sponsorship" means the sale of sponsor credits, generally scheduled directly before and after the
advertising break ................................
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3.1.    Market definition

3.1.1. Relevant product markets

The Commission has previously defined a separate product market for the sale of
advertisement space in national daily newspapers145 and in television broadcasting146.
The Commission has also determined that a distinction can be drawn between online
and offiine advertisingt47. As regards online advertisement, the Commission further
considered whether this market might be further segmented into search and display
advertising but ultimately did not reach a conclusion148.

The notifying party submits that it is not necessary to define the precise scope of the
relevant product market for advertising, as the proposed transaction will not give rise
to any competition concerns, regardless of the possible alternative market definitions.
Alternatively, the notifying party submits~ that the sale of advertising comprises at the
very least newspapers and online news services.

With respect to advertisement in print newspapers and online news services, a
majority of respondents to the market investigation consider them as complementary
and a minority as increasingly substitutable, at least to some degree!49. The latter view
is substantiated by the fact that UK newspapers have lost a significant share of
advertising revenues in recent years, with by far the largest increase in revenues being
seen in relation to online advertising.

Concerning advertising in newspapers, the market investigation indicated important
differences between advertising in newspapers with national reach versus regional or
local reach150. National newspapers currently offer a significantly lower cost per
thousand readers to advertisers than regional and local newspapers. Moreover, nation-
wide campaigns are currently far more difficult to book through regional newspapers
although new market developments may lead to more ease of booking (and possibly

145 See Case COMP/M.38 ! 7 - Wegener/PCM/JV, decision of 07 July 2005, paragraph 27. Case N° IV/M.1401
Recoletos/Unedisa, Commission decision of 01 February 1999, paragraphs. 26-28.

t46 See Case No IV/M.566 CLTiDisney/SuperRTL, decision of 17 May 1995, paragraph 14; case IVEVI:525
VOX (IlL Decision of 21 December 199zL paragraph I6.

147 See Case COMP/M.4731 Google/Double Click, decision of 11 March 2008, paragraphs 45, 46.

148 See Case COMP/M.5727 Microsoft/Yahoo.t Search~Business, decision of 18 February 2010, paragraph.75;
Case COMP/M.4731 Google/Double Click, decision of 11 March 2008, paragraph 56.

149 Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 5 out of 7
content distributors, 3 out of 5 newspapers, and 4 out of 5 media agencies who expressed an opinion did
not consider advertising in national newspapers and in online news services to be substitutable. However,
out of those saying that both media channels are not substitutable, 3 content distributors and 2
newspapers, media agencies recognize that online advertising is a partial substitute for advertisers and/or
does exercise a strong constraint on advertising in print newspapers.

150 Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 8 out of 10
content distributors, 5 out of 6 newspapers, and 3 out of 5 media agencies did not consider advertising in
national newspapers and in regional/local newspapers to be substitutable.
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lower prices) for campaigns ha regional/local newspapers going forwardXSk Finally,
certain advertisers consider that the perceived editorial quality, as well as the
measurement of reach ("audit"), differ between national and (some) regional/local
titles.

Furthermore, most content distributors and media buying agencies suggested a
segmentation of the national newspaper advertising market into, daily and weekly sub-
segments but the market investigation was inconclusive given that most newspapers
did consider them to be substitutablO5L Some respondents point out that there is a
large or an increasing degree of substitutability. Others base a distinction mainly on
the fact that daily newspapers enable advertisers such as retailers or content
distributors to execute specifically timed media campaigns that are important for their
direct response advertising campaigns-153 A high share of advertising in newspapers
by large pay-TV providers appears to be spent on direct response marketingTM.

Advertising in weekly (Sunday) newspapers is less important for time-critical
advertising campaigns. Therefore, the sub,segment of advertising in daily national
newspapers is of specific relevance to the competition concern examined here.

in line with findings in previous Commission decisionsxss, the majority of respondents
see advertisements in print newspapers and TV as separate marketsx56. While being
able to reinforce each other, such advertisements expose sufficiently different
characteristics (e.g. price, reach, consumption patters) to not be directly substitutable.
The market investigation was inconclusive as to whether advertising on pay-TV and
free-to-air TV are part of the same marketx57. However, in light of previous

15i Two respondents pointed out that a new advertising product called "OneLocal" provides a one-stop shop
for agencies and advertisers to purchase advertising in all 84 regjolaal / local daily titles in the UK at
similar cost per thousand impressions..

152 Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 9 out of 10
content distributors, 1 out of 6 newspapers, and 4 out of 5 media agencies did not consider advertising in
daily national newspapers and in weekly (Stmday) newspapers to be substitutable. 5 out of 6 newspapers
responded that they are substitutable.

t53 Direct response adVertiSing is a~ form of marketing designed to solicit a direct and specific response from
potential CUstomers who would contact¯ the adviser digectly (e.g, by calling a call centre number). It is
different from brand advertising (aiming to build awareness) and other forms of marketing such as direct
marketing (the advertiser contacts the customer directly e.g. by mailings).

154 For instance, in its last five advertising campaigns, BSkyB spent the following percentage of each
campaign’s press/inserts advertisingbudget on direct response advertising: [...]

155

156

157

See Case No IV/M.566 CLT/Disney/SuperRTL, decision of 17.05.1995, para. 14; case IVRVI.525 VOX (II),
Decision of 21,12.1994, para. 16.

Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 9 out of 10
content distributors, 3 out of 5 newspapers, and 4 out of 5 media agencies did not consider advertising on
TV and in newspapers to be substitutable.

Questionnaires to content distributors, newspapers and media agencies of 5 November 2010 - 4 out of 7
content distributors, 2 out of 6 newspapers, and 1 out of 5 media agencies considered TV and pay TV
advertising to be equivalent, whereas 9 out of all 18 respondents (all categories) considered them not to be
in the same m~ket (2 r~pondems did not express a view).
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Commission decisions158 as well as decisions by the OFTx59 concluding that there was
a relevant market for all television advertising, it is likely that advertising on pay-TV
is not a distinct advertising market in the UK.

For the purposes of the present decision, the Commission considers that the exact
product market definition for the supply of advertising space can be left open as the
proposed transaction does not raise any competition concerns under any of the
alternative product market definitions considered,

3.1.2. Relevant geographic markets

In line with Commission precedents16°, the notifying party submits that the relevant
product market for advertising (and/or any possible segment thereof) would be at least
national in scope in the present case.

The market investigation indicated that the relevant geographic market for advertising
is national and does not comprise both the UK and Ireland. Where a significant part of
buyers of advertising space are active in both countries, most sellers of advertising
space in various media channels differ. Intermediary media agencies tend to plan and
execute campaigns through their local offices. Prices (at least) for certain media
channels (TV, national press, outdoor) are significantly lower in the UK.

3.2. Competitive assessment

3.2.1. Horizontal overlaps

The notifying party submits that the merged entity’s combined share in an overall
advertising market encompassing all media channels in the UK and Ireland is well
below 15%. It submits that the parties’ activities do not overlap in the provision of
advertising in the written press in the UK and in Ireland. It further considers that while
their activities do overlap in the provision of TV as well as online advertising in the
UK and Ireland, their combined market share does not exceed 15% within those
markets/segments (see table 6 below).

The Commission notes that the parties only have a relatively small combined market
share in the markets for online and TV advertising in the UK and Ireland of [0-51%
and [10-201% respectively. Therefore, the transaction does not give rise to horizontal
competition concerns in these markets.

158 See Case COMP/M. IVAVI.566, CLT/Disney/SuperRTL, Commission decision of 17 May 1995, paragraph
14; case COMPiM.1574, Kirch/Mediaset, Commission decision o:f3 August 1999, paragraphs 1 t-12; case
COMP IV/M.525, VOX(II), Commission decision of 21 December 1994, paragraph 16.

159 See ME/4569/10, BSkyB/Virgin Media Television, 14 September 2010, paragraph 26. ME/2811/06,
BSkyB/IT’V, Acquisition by British Sky BroadcastingGroup pie of a 17.9 per cent stake in ITV plc,
Report to the Secretary of State for Trade and Industry, April 27 2007, paragraphs 197-198.

............... !6.0 See COMP/M.1455 - Gruner + Jahr/Financial Times/JV~Deeision of,20,04,t999, paragraph 2t,

52

MOD300004309



For Distribution to CPs

Table 6: Advertising Sales (UK- 2009!61),
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[Sd01
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[o-5]

[0-5]

[5-10]

[0-5]

Bo-2o]

[o-5]

273.

274.

275.

3.2.2. Non-horizontal assessment

The parties’ activities are vertically related to the extent, that: (i) BSkyB is a supplier
of News Corp, which purchases advertising space to promote its products and services
on BSkyB’s TV channels and/or websites; and (ii) BSkyB is a customer of News
Corp, as it purchases advertising space to promote its products and services on News
Corp’s newspapers (and to a lesser extent, News Cow’s websites and TV channels).

The notifying party submits that the market for the provision of advertising space in
the UK and in Ireland is not affected since: (i) News Corp’s share in the provision of
advertising space on print newspapers in the UK and Ireland is below 25%, and (ii)
BSkyB’s share in the provision of advertising space on TV channels in the UK and
Ireland is below 25%.

As pointed out above, the market investigation suggested that the relevant advertising
product markets may comprise the supply of advertising space in national print
newspapers (i.e. without regional or local newspapers) or even daily national print
newspapers. News Corp has a market share of [30-401% and [30-401% respectively in
these narrower markets/ sub-segments in the UK. Its share in the sub-segment of
weekly national newspaper advertising amounts to [40-501%. Therefore, these sub-
segments/markets are technically affected. In Ireland, News Corp’s market shares are
significantly lower, with [10-201% of advertising in national print newspapers, [10-
201% in daily national print newspapers and [20-301% in weeny national print
newspapers in 2009. Only the latter sub-segmentdmhrket is therefore technically
affected.

161 The parties submit that they do not distinguish internally between sales made for the UK and Ireland, but
they understand that their shares within each segment would not be significantly different in ke!~d.
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276.

277.

278.

279.

280.

281.

a. Input foreclosure of BSkyB’s competitors related to
advertising in News Corp’s newspapers

The first assessment concerns the possible risk of input foreclosure of BSkyB’s
competitors in relation to advertising in News Corp’s newspapers. In the market
investigation, a number of content distributors in the UK expressed the concern that,
in the same way that they are currently denied access to advertising on BSkyB’s
wholly-owned channels, post-transaction, the merged entity would refuse them access
to advertising space in News Corp’s newspaper titles, or charge a competitive
premium for advertising by BSkyB’s rivals, thereby impeding their ability to attract
subscribers and/or viewers for their channels. No such concerns were raised in
Ireland. In addition, News Corp’s market shares in national newspapers are
significantly lower in Ireland. For these reasons, the anaiysis focuses on the market in
the UK.

Following the Non-Horizontal Merger Guidelines, competition concerns could only
arise if News Corp had (i) the ability to foreclose BSkyB’s competitors from
advertising in daily national newspapers, (ii) the incentive to do so and (iii) if this
were to have an impact on the (pay) TV market162.

i. Ability to foreclose

The notifying party submits that the merged entity will not have a significant degree
of market power in the market(s) for advertising and that advertising on News Corp’s
titles does not constitute an important input in the provision of pay or FTA TV
services.

According to the notifying party, News Corp’s ability to restrict access to its own
advertising space could only have detrimental effects on BSkyB’s competitors if the
latter could not advertise their services elsewhere. It also claims that News Corp and
The Sun lack market power in the relevant advertising markets and that there are a
number of strong newspaper publishers (e.g. Daily Mail General Trust, Trinity
Mirror) that offer advertising space to a similar number of readers to that of News
Corp’s newspapers..

A small number of respondents tO the market investigation submitted that The Sun
would be indispensable for advertising their products, or their clients’ products, in UK
newspaperst63.

The Commission considers that market shares in the narrower segments of national
newspapers ([30-401%) or daily nationai newspapers ([30-401%) indicate that there are
alternative opportunities to advertise. The market investigation confirmed that this is
also true for the specific category of content distributors. Content distributors did not
spend significantly more on News Corp’s newspapers than the average newspaper
advertiser. During 2007-2010, content distributors in the UK spent between [20-301%
and [40-501% of their expenditure on national newspapers on titles owned by News

162 See above, paragraph 222.

163 3 out of 21 respondents, Questionnaires to content distributors, newspapers and media agencies of 5

.N.o.~_.em.h~ 2010                                          _
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282.

Corp. Moreover, most newspapers with national circulation responding to the market
investigation indicated that there were little constraints on the capacity to supply
advertising space. BSkyB’s competitors would thus not be prevented by capacity
constraints from switching their advertising budgets that were previously allocated to
News Corp to alternative national newspapers.164 For these reasons, it can be
concluded that there exist sufficient alternatives for advertising in national newspapers
and daily national newspapers. This is further confirmed by the data provided by third
parties on the reach and effectiveness of direct response campaigns when substituting
to alternative newspapers.

With respect to the alleged importance of News Corp’s newspaper The Sun, the
Commission notes that with [...] average sales per day, The Sun has a share of [20-
301% of UK sales of daily newspapers, [30-401% of sales of national daily popular
press!65 and [50-601% of sales of daily tabloid titles.166 However, the Commission
considers that there are a number of rival newspaper publishers that also have a large
circulation, most notably The Daily Mail with [...] sales per day ([10-201% of UK
sales of daily newspapers, [20-301% of sales of national daily popular press).
Moreover, the vast majority of respondents to the market investigation did not quote
The Sun in particular as a publication necessary for advertising. Given The S~m’s
market shares and the results of the market investigation, the Commission does not
consider The Sun to constitute an important input for advertising, within the meaning
of the Non-Horizontal Merger Guidelines167.

164 Questionnaires to newspapers of 19 November 2010 - question 3 - Four newspapers groups out of 6
respondents indicated that capacity constraints were not an issue. Two respondents said that there may be
constraints at key times (e.g. Easter and pre-Christmas, as well as on Fridays and Sa~trdays). One
respondent limited this statement to a situation where there was a sudden demand for several large sized
advertisements during peak times.

165 National popular press includes tabloid titles (such as The Sun, Daily Mirror, Daily Star) aswell as mid-
market titles (such as The Daily Mail and Daily Express).

166 2009 data from Audit Bureau of Circulations. Average sales per day of The Sun and The Times amount to
30% of all daily new.spaper sales and The News of the World and The Sunday Times represent 40.4% of
all weekly newspaper sales.

t67 tS~out of 21 respondents. Questionnaires to content distributors, newspapers and media agencies of 5
November 2010. Amongst others, some respondents also considered certain TV programmes, both FTA
and pay TV, to be important for their advertising campaigns. However, to the extent that this involves
BSkyB’s content, such concern would not be merger-specific given that the transaction does not affect the
current situation~ Furthermore, one respondent to the market investigation submitted that certain socio-
demographic sub-segments may be particularly valuable to advertisers and that .News Corp’s titles,
including The Sun, have high reach for instance in the sub-segment of the 15-44 group. However, the
relevant product market for the purposes of competition analysis is not defined, in this case, in terms of
audience shareswith specific socio-demographic target Categories. Furthermore, it has not been
substantiated that the audience segment of 15-44 year olds would be particularly attractive to advertisers
in general or to content distributors in particular. Indeed, other sub-segments such as the "middle class"
sub-segment may be considered equally or even more attractive to advertisers due to this audience’s
higher purchasing power. Moreover, the target audience will differ from one advertising campaign to
another depending on who the advertisers identifies as the target group most likely to be responsive to the
particular advertising message ................. ¯ ......................
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283. For the above reasons, it is not likely that the merged entity will have the ability to
foreclose BSkyB’s competitors by preventing them from advertising their services
effectively.

ii. Incentive to foreclose

284.

285.

The notifying party submits that News Corp would not have the incentive to foreclose
BSkyB’s competitors. Firstly, these companies account for a significant fraction of
News Corp’s revenue stream. Given that some of them also purchase advertising
space from News Corp for non-TV related activities they could retaliate and stop
advertising for their other products. Secondly, it would be unlikely that such refusal
would allow News Corp to achieve greater revenues through an increase in
subscriptions to BSkyB’s pay TV services. Finally, the notifying party stresses that
even though News Corp owns 39% of BSkyB, it has never refused to sell advertising
¯ space to BSkyB’s competitors and that it is unlikely that the proposed transaction will
bring about a change in its business strategy geared toward maximising revenues
deriving from advertising.

The Commission notes that News Corp’s revenues derived from BSkyB’s competitors
advertising their products amounted .to between [...] and [...]!68, or [0-51% and [0-
51% of News Corp’s overall revenues in newspaper and online advertising that year.
Even taking into account the advertising spend of rivals with News Corp on non-TV
related products such as broadband subscriptions, all advertising spending by these
companies amounts to a total of less than [0-51% of News Corp’s overall revenues in
newspaper and online advertising. The Commission therefore does not agree with the
argument submitted by the notifying party that News Corp’s advertising revenues from
BSkyB’s competitors represent a significant part of News Corp’s overall advertising
revenues. As a consequence, it appears that the cost for News Corp, in terms of
foregone revenues, in undertaking the foreclosure strategy would not be prohibitive
and therefore not constitute in itself a reason to refrain from it.

286.

287.

The Commission cannot therefore exclude that, due to its existing shareholding in
BSkyB, News Corp already has an incentive to foreclose competitors of BSkyB
provided that such strategy is effective and profitable. Such an incentive would only
increase with the acquisition of 100% of BSkyB. The fact that News Corp has so far
never refused to sell advertising space to BSkyB’s competitors can therefore indicate
that a strategy of foreclosing BSkyB’s competitors from advertising on News Corp
newspapers may not be effective (e.g. in view of alternative advertising channels
possibly available to the foreclosed advertisers) and/or profitable.

Therefore, assuming that News Corp did have an ability to foreclose, then it would
likely have a greater incentive to implement such a strategy when it moves from 39%
to 100% ownership of BSkyB.

iii. Overall likely impact on effective
competition

168 The exact amount depends upon the extent to which certain companies are considered close competitors
and hence are included in, or excluded from, the calculation,
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288. Assuming that News Corp not only has the incentive but also the ability tocourse
vsdiscriminate agamst BSkyB competitors, the notifying party submits that, this

of action would not result in anti-competitive effects by providing the following

economic arguments.

289. The notifying party submits that the fact that News Corp does not currently foreclose
BSkyB’s competitors willing to advertise on News Corp’s titles could be assumed as
evidence that such a strategy is not profitable in view of the balance between foregone
advertising revenues and additional revenues from new BSkyB subscribers. In 2009,
BSkyB’s closest competitors spent approximately [..-] on advertising in News Corp’s
print and online properties. Assuming that the foreclosing strategy were effective, this
would mean that a "break even" would occur when current News Corp’s advertising
revenues from BSkyB’s competitors correspond to an equivalent (or larger) increase in
subscription revenues.

290.
Estimations provided by BSkyB on the average net present value of new

subscribers169 with a horizon of [...] years are [...] and [...] per subscriber,
respectively. Based on those estimates, [...]170 and [...] new subscribers would be
needed to balance the loss of [...] in advertising after foreclosure. Since with [30-
401% ownership of BSkyB, News Corp did not have the incentive to foreclose, an.d
full ownership would reduce the number of subscribers that would be necessary for
the strategy to break even, it can be assumed, for the purposes of the economic
analysis, that the worst-case scenario is that News Corp would manage to divert a
maximum [...] new subscribers from BSkyB’s competitors. This number corresponds
to approximately [0-51% market share17l that BSkyB would divert from its
competitors. Assuming that this diversion would take place proportionally to the
current share of each competitor, the strategy would only marginally modify the
market shares (e.g. BSkyB up from [60-701% to [60-701%; Virgin Media down from
[20-301% to [20-301%). The conclusion is therefore that assuming ability as well as
the "maximum effect" for ~g new subscribers, the impact oia competition in the
provision of pay TV services would be minimal.

291. The Commission observes that this analysis makes a number of working assumptions,
which the Commission considers reasonable and relatively conservative. Firstly, the
subscription revenues are likely to be underestimated, in view of the fact that the
average lifetime of a subscription (and therefore the related revenue streams) is likely
to be higher. In fact, on the basis of a chum rate Of [ .... ]17z, the average lifetime can be
estimated to be [...]). Secondly, even considering a higher amount of foregone
advertising revenues (as noted above, when including less close competitors such
revenues could be estimated to be [...]), the point of break even and the overall impact
in terms of market shares would be only slightly higher in absolute terms173- Thirdly,

169 [...].

170 [...1.

171 Calculated on the basis of the number of total subscribers to pay TV services of 14 038 794.

172 News Corp’s response of 23 November to questionnaire of 19 November (question 15).

173 The break-even under the worst case scenario ([...] years) would be [...] = [...] / ([...])- This would
amount to a market share of [<11%, which would not materially chang¢ We conclusion.
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292.

293.

294.

this analysis is developed under the assumption that News Corp has acted rationally
until to date by not refusing BSkyB’s competitors the supply of advertising space in its
newspapers. The Commission has no reason to question News Corp’s rational
behaviour with respect to this issue.

In addition, the Commission’s own market investigation with third parties ascertaining
the potential impact of possible foreclosure on BSkyB’s competitors suggests that the
likely impact would not be sufficiently significant. In particular, the market
investigation revealed that foreclosing BSkyB’s competitors from advertising on
News Corp’s titles would not be likely to have a significant impact on the response
rates (e.g. calls into call centres) to direct response advertising campaigns.
Simulations by content distributors show that the estimated responses by potential
customers would fall in between [5-101% and [20-301%174 assuming that the
advertising budget formerly dedicated to News Corp titles are re-invested into the next
best print titles. Taking into account the average rates for converting responses (e.g.
received calls) into sales as provided by one of the respondents and by BSkyB, the
lost sales on a yearly basis can be estimated between [0-51% and [5-i01% of the
respective annual growth in subscriber numbers. It should be noted that the real
impact would likely be lower given that the simulation assumes that BSkyB’s
competitors do not substitute their spending with non-national print titles or
alternative media channels such as direct mail or online advertising.175 For these
reasons, it would not appear that the potential impact on subscription numbers of rival
TV providers would be sufficiently significant.

R is more difficult to measure the impact of potential foreclosure on the awareness of
an advertiser’s brand, products and services and promotions generated by advertising.
"Impacts’’1v6 of an advertisement during a weekly campaign can be taken as a proxy to
measure awareness on a comparative basis. Figures from weekly- advertising plans
submitted by content distributors show that the maximum loss in impacts in national
print newspapers could amount to [10-201%-[10-201% if all Of content distributors’
spending on News C0rp titles are substituted through-next best performing print titles.
It should be noted that the real impact would likely be lower given that the simulation
assumes that BSk-yB’s competitors do not substitute their spending with non-national
print titles or alternative media channels.

For the above reasons it appears that, even if the merged entity had the ability to
foreclose BSkyB’s competitors from advertising in its newspaper titles-, the impact on

174 The methods for calculating the impact on campaign response rates differ, which may explain the large
variation. One content distributor estimates responses by (broadly) multiplying (i) the average weekly
volume of gross circulation of the relevant titles during 2010 by (ii) the average weekly respoo_se rate
attributable to those titles during 2010. Another content distn’butor used its media agency’s calculations
based on a proprietary tool and did not disclose the exact formula used.

175 Under the extreme hypothetical assumption that BSkyB’s competitors could not re-invest their advertising
budget formerly dedicated to News Corp titles into other print titles (or other media channels), the lost
sales on a yearly basis woUld still be estimated between 11% and 14% of the respective annual growth in
subscriber numbers.

176 "Impacts" means the reached adults in absolute numbers (i.e. coverage rate multiplied by 49 757 000 UK
adults) multiplied by the frequency of an advertisement: ................. ...... i .......

56

MOD300004315



For Distribution to CPs

295.

296.

297.

298.

299.

the market for the provision of pay TV services would not be significant enough to
raise serious doubts.

iv. Conclusion

For the above reasons, it can be concluded that the proposed transaction does not raise
serious doubts as to its compatibility with the internal market in relation to a possible
input foreclosure of BSkyB’s competitors as a result of a refusal to advertise in News
Corp’s newspapers, given that the merged entity will lack the ability to foreclose, and
in any case, such a strategy would not have a significant impact on the market of
providing pay TV services.

hQ Advertising - Tying/Conditional
Purchase of Advertisementsin
Purchase of TV Advertisements

selling of the
Newspapers to

A small number of respondents to the market investigation177 pointed out that the
merged entity could be able to conditionally sell advertising space and extend its
position in national print newspaper advertising into other media channels including
TV advertising, According to them, the merged entity could condition or incentivise
purchases of advertising space from one of its media properties, such as print, on the
purchase of advertising space in another, one such as TV or online.

The notifying party submitted that News Corp already has the ability to offer bundled
solutions for advertising, but it is currently not engaging in any type of conditional
selling between its newspaper advertising space and its TV channels._This is because
TV-advertising and print advertising have different sales structures and different
customers, and different media agencies would be used by advertisers to advertise on
TV and on newspapers. It further submitted that it offers special prices (’targeted
discounts’) for incremental slots in its newspapers or TV channels, respectively, rather
than Conditional discounts as it would find the conditional selling not profitable.
Furthermore, offering conditional discounting would result in a loss of infra-marginal
revenue that it would not suffer via t~geted discounts to sell incremental advertising
space.

Furthermore, News Corp sub~tted that it does not already condition the sale of
advertising m The Sun and The News of the Worm to adye~ising sales in any other
publication. It is also mentioned ~at no advertiser has ever complained on conditional
selling before the relevant representative bodies from advertisers in the ~. It appears
that, when a customer purchases advertising space across a number of titles together,
News Corp generally grants volume-based price incentives or advantageous rates.

For a conglomerate theory to be sustainable, the merged entity should be found to
hold significant market power in one of the two fled marketsits. The respondents who
made submissions about this potential competition concern appear to rely on the
allegation of significant market power of News Corp in newspaper adyertising.

177 Two media agencies and three TV competitors of BSkyB.

178 Seethe paragraph 221 for a description of the test.
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300.

301.

302.

303.

The Commission consideis that the significant market power of News Corp in
newspaper advertising is not confirmed by the market share data available to the
Commission. As mentioned above, News Corp’s overall market share in print
newspaper advertising in the UK is [10-201%, with market shares in national print
newspaper advertising and daily national print newspaper advertising reaching [30-
401% and [30-401% respectively. The merged entity’s market share in TV advertising
would be [10-201% in the UK (with News Corp’s increment being [0-51%) and its
market share in online advertising would be [0-51% ([0-51% News Corp and [0-51%
BSkyB). In relation to these market shares, it is unlikely that the merged entity could
be considered to have significant market power in national print newspaper
advertising or in TV advertising.

Furthermore, as mentioned above (paragraph 282), the Commission found that there
are alternative opportunities to advertise in national daily newspapers. As regards
daily national newspapers, there are alternative players which have market shares
arourtd 10-15% each (The Daily Mail, Financial Times and the Daily Telegraph) and a
high number of other national daily publications. Moreover, most newspapers with
national circulation responding to the market investigation confirmed that they ,would
not face capacity constraints for supplying advertising space.

All these elements taken together indicate that it is very unlikely that News Corp
would have the ability to leverage its position in the market for advertising in national
newspapers to the detriment of BSkyB’s competitors in the TV advertising sector. In
addition, the Commission takes notes that the arguments advanced by News Corp
against such a possible bundling strategy appear to be commercially rational.

It can therefore be concluded that the proposed transaction does not raise serious
doubts as to its compatibility with the internal market in relation to possible
conditioning of the purchase of advertisements in News Corp newspapers to the
purchase of TV advertisements from BSkyB

305.

THE UK MEDIA PLURALITY REVIEW

Article 21(4)of the Merger Regulation recognizes that Member Statesmay take
appropriate measures to protect legitimate interests, such as plurality of the media. In
the UK, the Secretary of State for Business, Innovation and SNlts (the "Secretary of
State") can intervene in mergers involving newspapers and/or broadcasting companies
on public interest grounds by issuing a "Ettropean intervention notice", making a
proposed concentration subject to an additional review of media plurality issues by the
UK authorities. Such review is distinct from the competition review carried out by the
Commission and is carried out on separate legal grounds179.

On 4 I~ovember, the Secretary of State issued a European intervention notice. This
notice requires the relevant UK authorities to investigate and report by 31 December

179 When acting under Article 21(4) of the Merger Regulation, the Member State may take appropriate
measures to protect its legitimate interests, provided that such measures are compafibte with general
principles and other provisions of EU law (recital 19). The European Intervention notice canbe found on
the following link: http://www.bis.g~v.uk/assets/bis~~re/business-law/d~cs/b/bskyb-interven~~n-n~ti~e-
nov-2010.pdf
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306.

307.

308.

309.

2010 on whether the proposed transaction is or may be expected to operate against the
public interest in sufficiency of plurality of persons with control of media
enterpriseslS0.

The Merger Regulation grants the Commission the exclusive competence to scrutinise
mergers of ELI dimension on competition grounds. Pursuant to Article 2, paragraph 3,
of the Merger Regulation, the Commission must assess whether the concentration
would significantly impede effective competition, in the common market or a
substantial part oLit, in particular as a result of the creation or strengthening of a
dominant position.

The purpose and legal frameworks for competition assessments and media plurality
assessments are very different. The focus in merger control is whether there is a
"significant impediment to effective competition", including the ability of the merged
entity to profitably increase prices on defined antitrust markets post-merger. By
contrast, a media plurality review reflects the crucial role media plays in a democracy,
and looks at wider concerns about whether the number, range and variety of persons
with control of media enterprises will be sufficient.

The media plurality review has also a different scope and focuses on issues going
beyond a competition assessment. The media plurality assessment undertaken with
reference to "broadcasting and cross media public interest considerations" includes’tsl"

(a) the need for there to be a sufficient plurality of persons with control of the media
enterprises serving that audience in relation to every different audience in the UK or
a particular area/locality of the UK;

(b) the need .for the availability throughout the UK of a wide range of broadcasting
which (taken as a whole) is both of high quality and calculated to appeal to a wide
variety of tastes and interests;

(c) the need for persons carrying on media enterprises and for those with control of such
enterprises to have a genuine commitment in relation to broadcasting to the
attainment of the standard objectives set out in Section 319 of the Communications
Act 2003 (for example: due impartiality of news, taste and decency).

The present decision is based solely on competition-related grounds under the Merger
Regulation and is without prejudice to the media plurality review of the relevant UK
authorities. Given that the purpose, legal frameworks, and focus of a competition
review by the Commission on one hand, and a media plurality review by the relevant
UK authorities on the other hand are different, the findings in the present decision are
without prejudice to the UK media plurality review of the proposed transaction.

VIo

310.

CONCLUSION

For the above reasons, the European Commission has decided not to oppose the
notified operation and to declare it compatible with the internal market and with the

is0 Section 58 of the UK Enterprise Act 2002.

Is10fcom guidance for the public interest for media mergers, paragraph 17.
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EEA Agreement. This decision is adopted in application of Article 6(1)(b) of the
Merger Regulation,. This Decision is without prejudice to the Media Plurality Review
conducted by the relevant UK Authorities.

For the Commission,
(signed by Neelie Kroes, p.p.)
Joaquin AL, MUNIA
Vice-President
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Brussels, 21 December 2010

00 -

Mergers: Commission¯clears News Corp’s proposed
acquisition of BSkyB under EU merger rules

¯ -        :-                           .

The European commission has approvecl under the EU Merger Regulatton
the proposed acquisition of British and Irish pay 73/operator BSkyB. by News
Corporation, a global media and communications company headquartered in
the US. The Commission concluded that the transaction would not
significantly impede effective competition in the European Economic Area
(EEA) or any substantial part of it. The Commission’s findings concern solely
the competition aspects of the proposed transaction. They are wfthout
prejudice to the ongoing investigation by the competent UK authorities of
whether the proposed transaction is compatible with the UK interest in media
plurality, which is different from the Commission’s competition assessmenL
The UK remains free to decide whether or not to take appropriate measures¯
to protect its legitimate interest in media plurality (as permitted under Article
21 of the EU Merger Regulation).

Commission Vice-President and Commissioner for Competition Joaquin Almunia
said: "1 am confident that this merger will not weaken competition in the UK. The
effects on media plurality are a matter for the UK authorities."

,. ~ - ..

The proposed transaction
The proposed transaction will bring together BSkyB, the leading pay-TV operator in
the UK and Ireland, with News Corp, one of the six major Hollywood film studios
(20th Century Fox), a "IV channel producer (such as Fox, National Geographic), a
leading newspaper publisher in the UK and Ireland (such as The Sun and The
Times) and a leading pay-TV operator in Italy (Sky Italia) as well as in Germany and
Austria (Sky Deutschland). News Corp announced on 15 June 2010 its offer to
acquire the remaining 60.9% of the shares in BSkyB which it does not already own-.
On 3 November 2010, it notified the proposed transaction to the Commission for
regulatory clearance.
News Corp and BSkyB are mainly active in different markets in the UK and Ireland
and compete with each other only to a limited extent, in the wholesale supply of
basic pay-TV channels and in the supply of online and TV advertising space. The
Commission found that the proposed transaction would only lead to a. small
increment on BSkyB’s existing share of the market for the supply of basic pay-TV
channels in the UK and Ireland. The parties also have a small combined market
share in the market for online and -IV advertising. Therefore, the transaction does
not give rise to horizontal competition co ncerns.
Given that the merging companies are mainly active at different levels of the market,
the Commission’s assessment focused on whether the proposed transaction could
lead to possible anticompetitive effects arising from vertically linked or neighbouring
activities in the audiovisual sector, in newspaper publishing, or in advertising.
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Audiovisual sector
The Commission investigated whether, as a result of the proposed transaction, News
Corp would be able to prevent or significantly limit access by BSkyB’s competitors to
premium movie content. The Commission found that News Corp lacks sufficient
market power in the market for .the licensing¯ Of broadcasting rights for premium
movies and that BSkyB’s competitors would retain several alternative suppliers with
equally attractive content. While-the market investigation revealed strong Concerns
over BSk.yB’s exclusive deals for premium movies with all six Hollywood majors for
the first pay-3kv’ .window, the transaction¯will do little te. wo.rsen this market sitUation
~hat e.xists.alreadY today - and is.cui’rently under investigatio, n .bY the.UK.C9mpet!tion
Commission following a .fecent.de0isi6n bY uK regulatorOF COM.1

The Commission also ¯investigated whether.the proposed transaction would lead¯to a
risk of exclusion from BSkyB’s pay-TV offering of competitors. Of News Corp in the
licensing of premium film content and TV programmes and in the wholesale supply
of basic pay-TV Channels. The Commission found that News Corp’s premium movie
content and TV programmes and basic pay-TV chanriels constitute a minimal part Of
Sky’s bouquet and that BSkyB would continue to have the incentive to acqu!re
content from News Corp’s competitors t.o have the most attractive retail packages.

As theproposed transaction brings BSkyB into the Same group as Sky Italia and Sky
Deutschland, the Commission investigated if the new company would enjoy
increased bargaining power vis-&-vis rights holders by purchasing premium content
jointly for several territories, to the detriment of its pay-TV competitors. The
Commission found that it was unlikely that the merged company would be able to
impose upon content rights holders a change from current licensing practices (along
national territories or language areas) towards simultaneous negotiations across
several countries such as Germany, Austria, Italy, UK and Ireland.

Newspaper publishing sector
The Commission investigated whether the merged company would be able to
foreclose competing newspaper publishers by offering mixed bundles of
subscriptions to Sky and News Corp’s print, online or tablet-based newspapers. With
respect to bundling with print subscriptions, the market investigation revealed that
price is only one, and not the main factor determining readers’ choice of and loyalty
to a newspaper. Furthermore, no such bundling has been attempted before. Finally,
tabloid papers such as The Sun do not offer any subscriptions to its print editions
and a low subscription rate to newspapers of 6% of overall UK circulation and of. 25-
33% for quality titles indicates that the subscription model currently does not. appeal
to a majority of readers. With respect to bundling with online news, the vast majority
of newspapers’ online editions - apart from most News Corp titles - as well as other
news sources are currently free of charge and there is no evidence that this will
dramatically change in the foreseeable future. For these reasons, the Commission
excluded that competition concerns in the newspaper publishing sector would arise
from the transaction.

OFCOM - Premium pay TV movies. Market investigation reference to the Competition
Commission, decision of 4 August 2010.

2
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Advertising sector
The Commission investigated concerns that the merged entity could either refuse
advertising by BSkyB’s competitors in News Corp’s newspaper titles or charge a

¯ competitive premium, thereby !mpeding their ability to attract subscribers or viewers.
The Commission’sinvestigation revealed that there are sufficient alternative
opportunities to advertise with other print media. It, also found that, in any event,
News Corp’s refusal would not have a significant impact on subscription rates in the
pay-TV market.                                                     "

The commission also found that the merged entity was unlikely to be able to tie the
: purchase of advertisemeflts in News c0rp’s print newspapers to the purchase of°

advertisements on BSkyB’s TV channels given that News Corp or BSkyB lack the
reqLlired market power to engage in s.uch tying.

UK media plurality review and Article 21 of the EU Merger Regulation
The Commission has exclusive jurisdiction to assess the impact of the proposed
transaction on competition in the various markets. However, Article 21 of the EU
Merger Regulation recognises that Member States may take appropriate measures,
including prohibiting proposed transactions, to protect legitimate interests, such as
the plurality of the media.

The purpose and legal frameworks for competition assessments and media plurality
assessments are very different. The competition rules focus broadly on whether
consumers would be faced with higher prices or reduced innovation as a result of a
transaction. A media plurality assessment reflects the crucial role media plays in a
democracy, and looks at wider concerns about whether the number, rar~ge and
variety of persons with control of media enterprises will be sufficient.

The UK Secretary of State for Business Innovation and Skills issued a European
intervention notice on 4 November 2010.2 This notice requires the relevant UK
authorities to investigate and report by 31 December 2010 on whether the proposed
transaction is or may be expected to operate against the public interest in sufficiency
of plurality of persons with control of media enterprises.3

The Commission’s findings concern solely the competition aspects of the proposed
transaction. Today’s clearance decision is therefore without prejudice to the UK’s
ongoing media plurality review of the proposed transaction.

More information on the case is available at:

http://ec.europa.eu/competition/e!ojade/iseflcase details.cfm?proc code=2 M 5932

z See

http:~~www~bis~q~v~uk/assets/bisc~re/brJsiness-~aw/d~cs~b/bskyb-interventi~n-n~tice-n~v-.2~10.pdf .
3 Section 58 of the UK Enterprise Act 2002. .,,

3
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I ............

From:
Sent:
To:

Cc:
Subject:

22 December 2010 17:44
. ZEFF J.ON; K[LGARR[FF PATRICK; SMITH, Adam; BEEBY, St~e;

J,
Meeting with BIS on NewsCorpiBSkyB Merger

Dear all

BlSoofficialsI                                       came in to brief the SoS this morning on his role in the
proposed NewsCorp/BSk3tB merger.. Ed VaiZey; Jonathan Steph.ens, Jon Zeff, Patrick Kigarriff and Adam Smith were
also present. Here are the key points/actions from the meeting:

¯ BiS offi¢ia.ls outlined the SoS’s role in the process andthe various legal considerations.

In regard to the timelirie, the SoS said that h.e needed-an adequate timefra.me to make a considered decision,
but ~id not want to deviate too far from BIS’s initial.timeline. His preferred sequence was as follows: (1) Share

:lacted versibn of Ofcom’s report with NewsCorp and have meeting with them; (2) have one meeting with
parties concerned about the merger; and (3) publish Ofcom’s report at the same time as announcing his
decision. He wQuld also meet with Counsel. In addition, the SoS would inform the PM Of his decision shortly
before the public announcement.                 -_

The SoS said that he would be grateful, if BIS officials could look into the following matters:

o. Are we permitted to share the Ofcom report w~th NewsC0rp, but not with other interest~ar~ies?
o Is bundling’ a competition issue and something that we need to think about? [ACTION~ please

could You feed back to us on these issues in w/c 3 lan?]

The SoS said that he wOuld be grateful for some reading material that he could peruse over the Xmas break - we
should keep this concise. He would particula.rly like to see a summary of the re~esentations tha~ were made
prior to. Vince-Cable’s intervention notice to Ofcom (e.g. Enders AnalySis), as well as the EC Report [~you
have- already provided and i have passed to the SoS - many thanks. You also explained that the EC report is
not in the public domain]~.

~" -a~e shout if t have missed or misconstrued any points.

Many thanks,

D¢i~~.re~ ivfeitti~a and
Tel= !~          J      ’ Sp°~rt
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CabinetOffice
. .

Sir Gus O~Donnetl KCB
~bh’y of the Cabinet and
Hsad of th~ ~ Civff Se~t~

70 WhReha~
Loado~
SW1A ?.AS

Rt Hon John Denham MP
The Labour Party
39 ~ofla Street

,L~i .,DON
WSIH OHA

F~x L          I
E, rmd! I
Web ~W~=~-Ont~,gov,u~

22 De.tuber 20t0

..J~ar John,

Thank you. [or your letter received eadier today regarding yesterdays transfer of certain
policy responsibilities from the. Depaff~ent for Bu.s|n~, Innovation and Skills (BIS) to the:
Department for Culture, M~ia and Sport (DCMS).

As you know, following the remarks made. by ~ Business Se~etaet the Prime Minister
took immediate a~ion and transferred responsibi!~ity for compe~i~ arid poti~ issues.
relating to med~a, brOadc~sti~, di~al and telecoms so.ors from, BIS to DCMS. This was
pronely to ensure there was no Gonfl~ct of InteresL

i turn ~ y.ou, r que~or~ about the f~ss Qf the ~e~J7 of State for Culture., Media ~.nd
Sport to ~ out the qu~i~j~tc~t ro~e assoc~ted with the currerit ~mpefttt~n case on
British ~ort owne~sh~
’~ adW~ of.~gg ~ deem on to move min|st~i respo~tbi|~ yes~day, ~ P~me

"-~"~r there ~S ~v !~t ~m~dlme~t ~ mo~ng it to M

not ~.!!O ~ " " ~~ w ~ ~ ,,~
queSfiOrt~; ~ed ~e thud ~oE e~~,,~t,~ th~ Mr .unt WO~la ~t warn ~o
~nd g~s ~t regala~rs m@~ de~ide - -     .

Ous O’Dc)nnell

O
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ALLEN

ST~CTLY CONF!DEN~

Rt Ho~ :r~my H~:~t MY
Secretary of Statef0r CuIture, Olympics, Media and Sport

Departm~t for Cr~!t~, e Media and Sport
2.4 Co~k~p~ Sl~t
Lo~do-, $WI.Y ~

Allen & Oyery LLP
Otte Bi~h~p,~- Sq.U~r~
L(~nd’on E.~ 6AD un~f.e.d K~g.d~m.

Fa~
~imct

Our ref

23 De~ember 2010

Dear Mr Hunt,

News, Corporation.- Bri:tisk S~ Broadcasting Group Pie_

I ~t~ on behaIf ~f News Corporati.on (News) ia ~onnection ~th its proposed a~qmsitioa of the rem~g -
~hares ia British Sky Broadcasting Group Pie (Sky) that News does not ~ke..ady own (the Tra~sae(i~ ~
News has made.oie0z in. its pub!io s~toments, it has b~ Shooked and ~mayed by ff!e ~ws of the Seeget~ of
Stat¢ for Bus: iness, Imao,catio~ and S~IL% Dr Vinee Cabte MP which game to light d~g the course of Tuesday

2I Deeei~ber.
~ile t~ae removM of ~e Se~emry ~f State for Business, ~o~afion and ~lis ~d Nsd~~t ~om a
decision ma~g role ua relation to the Tra~,saztion was. ete~.rly required, News stiit ~. -:as its~tf ~ Se e~oty
tm~atisfactor~ posi~on that the original decision m issue a~ laietv-eaf!oa N~tiee uz~ se~or~ 67 ,of ~e
E~e~,e Aet 2002 wag taken by a SeCretary of State who was ole~[y biase:d agMnst th~ b,~_iness i~t~t~ts of
- Nev~ and viewed MmseIf as hang "deci~ed war". on Rupert M~rd0¢h, News is pa~¢u~a~[y ~aeemed by the
~tIo~g combats ~Meh ~ere. made by ~ae See~et;~ ~" State. for Business., ~ovafion ~d S~Ilsand which
~gges~ that ~ Cable% thug and ii~e~tio!is may have beet~ ~o~ to Oth~S, possibly imriu~iag ~-~t~ts

wa~ng ¯ o~gn ~st News:

q have declared war on Mr Murdoeh and I t~irtk we are gong m vein "

’7 have blocked it ~t~g the powers that I have got and ~ are tegM powem chat [ [,ave got.- t �~tn’t
pol~tictse it but from the peopte ~kat know what is happentng this is a big, b~g the. "

"His whole eat-piye is now und:¢r attuek... ~o there are tMngs igkg that we do in government, that we can’t
do... all we can do in opposition ia Wet�st."

All~m. & (~T~ U,,PiS a "m" , ’ ivy p P .... .: ’ ., A ,-" ......... ~...,,am ~u~tem s~m~:a~ qga.L      . ¯ " .      ¯ ¯
WaMs. "~e’toffn Pattne~ [~ used: ~ t~fer t~ a r0ember 0f AIMn $ ~@~ LLPOr an emg~Y~e ~t ~uunu".    " ...... ................. " ¯ One B~h~ps S~7~.t~a~ L0n~", 61 6AD.
Ov~tv/LLPmcef~e, tli~mmeml~wf~aredesignorodasPa~rs°pon~n~i~t~ema~ - .. .... - ¯ . " "    .    "    " " .Alien ~ 1~,~ LLP.0r aa ~fi FatexJ Uri~rtaP~j~g t~a..s zin offfc~ ~ each ~ ~u ~atal~ Att~ti~’d~m, Art~erp~ ~a~@~, Beij~. Svat~slav~. BmsseL% a~amst ~assectate.ff off’eel, Budapest,

¯ Oubai, I~eN.0ff. l~i~d,~,~,~,~,~,~,~,~,~, Haltlt)q~l, I~j Ro~ig, k~d~h. Luxembou~, Madd~, Ma-rmhek~, M}i’~,lMosffew. (Muri~h, ~ YOd~, Pads-, !~gu~, Fay~dl¢ (as:s~ciat~ o~ce};. Rome.
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The iaitia! dedd0!t to intervene was take~ e~ary to p.td~lished DT! Guidance. on Media M~gers and ~o~t a
~tatemeut b~iag made to Par liameat pr..ovid’mg a~y La~di¢~tion of be reasons for int~~ ~epartmg ~om
P~sh~ ~m~o~ G~-~, P~Us ~Ub~iq~ ~de to the D~~t for BusineSs, ~a~’:0n and

in..s.mrk e.o~ a. tra~t to ttt~ ~r~at ~t~t~ r~¢~t aequi.sitioa of ~harm¢l. 5 by.North~ & Shell, m ~retatJor~ to ~ch
ao. p.u::~R~ ~t ~~Wg8 ~_, ~es~g d~tor~ and u~a!r trauma- t d Ne~s e~pare_d, with

~5
News- ~s ~.~ ~!..~d, ~d:~.~s. ~o: bdieve, that, foeuss~g on the e0rreet t=egal, test+ aa..d approa0~ag the
man~ ~om a f~i~ ~d~d ~d ~goroas ~o~at, the- i~su~ hi ~s ease. a~ well defied ~a~ ~~r:.d
and ff is e!e~ ~ fft~-T~~a wio.uI~ not r¢~t in i~s~deat pl.~..~..W for aay audi¢~tze in tlrce: ~++ N~w8 is,-

h~e: be~:n r~¢ei-v.,ed:, m~y ~om vo.~ ~d pow~I meaia org~i~ttons. But. thes~ eomp i~i~ts are dear!~ S~tf-
se~g+ Tl~y ~fleet pa~ po~tiea! ~d b~.~es~ ~d~a 0r p~.o~l hOsfit/~:-~ ~$t th~ N~s grip.
The-se emo’ti~r~aI ~en~ sho~!¢! t~l~y+~o pa~ Lr, decision making .as to the ~me~ey of p~tur, ality in the UK+

Ne~s ~zhe~-to isle itari~ ~d so Would request that ~e Sg~etary of Sta~e for Crai~re, O!~ies, Media
~d Spo~t i~0~z N~8 o~ or b~f0..te_~e 3t D~ 2010 how he mtead$ to proceed.

N~s will,. ~a+ par.altd, be ~tmg to Ofeom and issuiag Freedom of I..~:tb~a~oa Aet requests ~tmed at
est, blii~Mngwhe~er or h~w+ aad if so ~ what terms, ~he bias~ appro:aeh of the Secr~t~ of $~at~ f~r Bu~m~s,
~�~j"o~a,.~d- ~++ may .have been ~o., .:~i~ted to Ofo~m in ireIatioa to its review .or whether airy-of. ~he

Yore ~y
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From:
Sent:
To:
C¢:

Subject:

23 December 2010 15:02.

KtLGARR[FF PATI~CK;[
RE: News Corporation/Sky: Ofcom

~EFFJON.~

As I believe Vou are aware, Jon Zeff is the lead policy official in DCMS.dealing with this matter. I have spoken to- him

about your letter, and he has agreed the reply below.

Thank you for the letter fromE            dated today to J        [~ at BtS. As you know,
r "MS is now leading on News Corporation’s proposed acquisition of the remaining Br~tish Sky

~ "dcasting Group ptc shares,

! confirm that Ofcom wil! prepare a redacted copy of the report which can be shared
with NewsCorps, which they are p}anning to send to DGMS shortly after the u.nredacted version is
delivered,

t. can also confirm, that the intention is for NewsGorp to be given reasonable oppoff~.ni~ to make
writtenand ora! representations before the Secretary of State takes his decision. You wfi[ be
aware that, there isan administtat{ve targetfor t~ie Secretary of.State to take h{s decis{on within i0
.working days from ~eceipt of Ofcom’s report.

Regards

Alan

~{c Service Broadcast~n! & Competition
Media Directorate
Dept, for C~|ture, Media & SBort
2-4 C0~ksput Street
London SW:IY 5DH

From:
SerJt: 23 December zulu ~:’~

7

KILGARRIFF PATRICK
mSubject. K~: mews t.urpu~ation/Sky: Ofco

l: i:]-[ 1EFF JON,[
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Many thanks, for your reply.

We Wil) relay this information to. News.

Regards

.’4

~Jourlse|

H, ogap. LoV~.|IS Ithternattonat LLP

Tel;
Dir.e.~l

FaX:
E( 1

 rom=

$u~e~ctI RE: N~ ~oi:po~-a~i-on/Sky: O¢com

" = Th~nk you.. On your question about future process, DOMS- offi¢i~ts ~ll .now be
h~nd~ing -this ~e,~nd the ~elevan,t contacts ~re ~On Zeff,                    ~nd Patrick
Ki~g~ri~. ’1 h~ve forwarded you~r letter to them and they wifl reply shiO~ty. In the meantime | c~ _
~o~firm~: receipt- of your FOi- request.

F .~,.,, z=~- =k¯’, r~m.

i

PleaSe final, attached a letter for your arden[ion.

,
/
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From:
Sent:
To:
Subject:
Attachments=

26 December 2010 ii~54

Media alliance submission to Ofcom
OFCOM_SUB.PDF

Dear

Hope you are having a good break. Please Find attached our submission to Ofcom for your information. Please feel
free to share this internally where it is appropriate but please do not distribute externally.

Best wishes

IRP UK Limited [ Registered office: Ground FIoor, 84 Eccleston Square, London SW1V t PX, Engtand ] RegiStered number: 2442501

~.,- =, -ssage contains information which may be. confidential and prMteged. Unless you are the intended recipient (or auth0dzed to receive
[his ~ ..sage for the intended recipient), you may not use, copy, disseminate or disclose to anyone. ~e message or any in~om~a~tien contained
in,the mes-~,age. If you have received the message in error, please advise the sender by ~eply e-mail, and delete the message.

Thank you very m:uch.

This email was received from the INTERNET and scanned by the Govermnent Secure Intranet anti-virus
service supplied by Cabte&WireIess Worldwide in partnership with MessageLabs. (CCTM Certificate
Number 200.9/09/0052.) [1t case of problems, please call your organisation’s IT Helpdesk.
Communications via the GSi may be automatically logged, monitored and/or recorded for legal purposes.
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SLAUGHTER AND .MAY

News Corporation / British Sky Broadcasting:
European Intervention Notice Pursuant to Enterprise Act 2002

1. Introduction

1.1

1.2

This paper contains submissions to OFCOM on behalf of BT, Guardian Media Group,
Associated Newspapers Limited, Trinity Mirror Ptc, Northcli{fe Media and Telegraph
Media Group in respect of NeWs Corporation’s proposed acquisition of British Sky

Broadcasting ("BSkyB")(the "Takeover").

in particular, the paper outlines the clear case {or OFCOM recommending to the
Secretary of State that the Takeover may be expected to operate against the public
interest and therefore requires fu!l assessment by the Competition Commission (the

"GC").

2= European Intervention Notice - Relevant Law

2.1

2.2

Public intetest Consideration

The public interest consideration in respect of which the Secretary of State issued a
European Intervention Notice on 4 November 2010 iS set out at Section 58(2C)

Enterprise Act 2002:

"the need, in relation to ever~ audience #7 the United Kingdom or in a pa~icutar area or
loaality within the United Kingdom, for there to be a sufficient pturaEty ef persons with
control of the media enterprises sewing that audience".

Government guidance On Public interest ~nterventien in Medfa Mergers1 (the
"GuidanCe") e×pLa!ns that this cross~’media pturat~ty ~s concerned wi~h "en~uting that
cOntf~o! of. medi~ ~ter~fi~es is i~ot~ over~y ~eentrated ~n tl~e ~a~S of a t~ited ~umber
ef ~erseas~ ~it ~outd be a concern fo~" any erie persot~ to ¢en~ef ~ much¯ ef th:e media
because of their ~bility to inftuence ~i#ietis and control the- agenc/~ ¯.... ¯ - , .. ., . ¯ .

2.3,

OFGOM~s Rote.

OFCOM’s pr{man/rote in respect of the European |ntervention N0ti~e is to provide the
Secret~ry of State with "advice and recommendations .on ~ny med~a p~tt~ interest
consideration mentioned in the European intervention, notice concerned and Wh~h.- is or

1 May 2004 DTI Guidance.

Paragraph 7.7.
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2.4

may be relevant to the Secretary of State’s deCiSion- as to whether to make a reference
[to the OC].°3

Accordingly, if oFcOM considers¯ that media plurality may be rerevant to the Takeover, it
must provide advice and recommendations on whether to refer the transact[oh to the
CG (the "Referral De¢ision~),

The test to be app!ied bythe. Secmtar7 Of Stat.e when m~ki;ng the Re{era{ D~si0n (and
thtJs the {e.~t whioh OFOOM is requited to ~d~Se~’-up0fl:)" Ps whet~f-~h~ ~e~a;ry. of
state:

2.6

2.7

2,8

"[B]elieves it is or maF be the ~ase ~hat

(a) arrangements are in progress or+in contempla#on which, ff c~Pried £ntO effect:, wiil
result in the creation of a European relev#tnt merger sitLtation [l-he SeoretarY of State
wig receive advice on this point from the 0FT~;

(b) one or more than one public it~terest consideration mentioned in t#e European
intervention notice is relevaht to a consideration Of tfie European relevant merger
~ituat~on concei~ned; and

(c): taking accouht only of the relevant pubhb interest conSidefati~n er cOn~derations
concerned, the oreat[on of that situation operates or maybe expeoted to operate
a#ain.st the public interest. "~ (Emphasis add,e., d).

appropriate if it ’+is or may be tfte ea~e"-t~at., the Takeover .ope~a~es.o~ .may. be expected

whetheP ~here may be co~mm+, su+~ t~t., ~ f+P+P +++N+~+ .~+ +bn iS
wmi;anted, Th~s +as the appma+.h+ ade++d By;Q+GNOM +n ’ " .........+ ....

~++~++++t+,m+mmpI+ a -

m +P++P + +~me en

-... ..... ~,, ....................+ ....m+,:+~+:L~-+...-.+++~;++.++: +,;~,++;. ,+ ~ .+,

¯ ,~+mme~t: . - . + +’r

Article 4A(3} The EnterpriSe Act 2002 (Prote-~ien Of Le-g~t~m~,te l~tereSts) O~’der ~003. OFGOM i~ a{so required to
pr0vfde the Secretary of State with a summ&ry 9f representatiOnS it receives.

4 ArtiCle 5(8) The Enterprise Act,2002 (Prme~[on of Legitimate interests) Older 2~83.

5 ACqUi~itfon by" BSkyB of 17.9% of the shares in tTV (December 200~). {r~ that Case~ oFCo~:~6v[se# |fiat {here may
be insuffieient plurality -foJlowing the merger arid:, jn [~.ht Of ~h&~ advide, mqemme~ded |l~a~t ~ fuller ~C. inves.tigat[on
was war.l’anted - see paragraphs 5.1 and 5.20FGO.M. report ittte B,S’kyB/t~(~00~).
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1

3.1

Content Types

The Takeover will result in reduced p.luraiity across a range of content types including
news, current affairs and sports coverage. However, this submission focuses on news
plurality6 since:

¯ The merging parties are particularly important news providers (see further below);
and

3.2

3.3

3.4

3:5

3.7

¯ News plurality is especially important tO the democratic i~rocess.

The importance of news plurality to the democratic process is welt-established.

During the consultation prior to the enactment of the current media ownership.rules, the
Gevernmeht cited news plurality as one of the three central reasons for ensuring media
plurality;, identifying the need tO secure a piuralit~ o,f sources of news. and opinion, thus
preventing the information agenda bei;ng slanted in a particular direclion.7

- ’°a plumfity of voices,
That consultation went on to state that the Government wantea
giving the cftizen access to a variety of views...A healthy .democracy depends on a
culture of dissent.and ar:.gument, which would inevitably be ditninished ff there were. only

J~8
a limited number of providers of news.

The CC has previously stated that "Considering all .content genres, including cui’rent

affairs, documentaries and satire, viewers rank news first in terms of "societal
importance; with. a mafority of the public saying that news helps them feel part of the

democratic process".9

The importance of media coverage of news in ~nfluencing citi.zens" pol.iticat knowledge
and preferences is the sub~eo~ of respected academile research’t°

The key social r0[e of news ..has im_ta.ertant implications ~or the R~ferrai ~ee~s;ion and
OFGOM’s advi:ce tO the Secretary e~ ~ate. |n pa~iculm, given the. key r.e!e- p!ayed by
news p.turality in ensui’ihg the effective functi0n~ng Of the democratic system., any-

w

6 "News plurality" is used as short-hand for the plurality of persons with control of the med~a enterprises supplying news

content: to a relevant audience.

7 Department for Culture Media & Sport Consultation. on Media Ownership Rules (2gOlf).

8 Department for Culture Me~lia & Sport Consultation on Media Ownership Rules (2001).

9 Paragraph 5.32 CC RepOrt on BSkyB/~1"V (200"t).

1o See for example.,. ’q’he Impact ef PQlitical Advertising in the 200it UK General Election" by Pippa No¢~S (MrGuire
Lecturer in Comparative Politics at the John F. Kennedy School of Government, Harvard University) Pol{ticat
Research Quarterly, 58(4): 525-536.
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=

transaction that may result in insufficient news plurality may be expected to operate
against the public interest within the meaning of Article 5(3)(c) (quoted¯ abOve)..

Audiences

4,1

4.2

4.3

4.4

4.5

This .submission focuses primarily on the UK cross-media news audience, i+e. those
who consume UK news (in wh.ateyer media).~1

The Enterprise Act 200212 and the Communications Act 2093~3 make clear that piu~ral~ty
can be assessed on a cross-med{a basts and ~hat Cress-media mergers can give rise .to
plurality concerns.

This is==mfle~.ted in the Guidance which states that "plurafity can be considered a~r~ss a
Wid#~ ~nge bf newspaper ahd m~d"t~ ~udietz~es;.,~d.~h~t~s h~ld ~y .an ~ente_rpn’se
through ownership of bro_a~tin9 and ne~D~t enzetp+r,i.~es ~aJ~ be agg~ted fer

..... +’+ 1~the purpose¯ Of making the asse+m+nt of +u~Cy++f "_pl~Pafit~;

The rationafe for assessing news plurality .on a cross-media basis is that:

Most people (di.re..(~tly~5 or {ndit~ctly~6) cor~sume news f~0m moore th~ one medium,,
Therefore, a cross+media- merger is at least -~s iikel~y~- t~; Pod(Joe the+-old, ice of. news
sources available to the audience as a merger within a s~ng[e medium; and

¯ -Eaeh meal&ira is influenced, by the ~ews agenda: of+ ~t~er m+~a wher~ se~t+a9 its ow.n.
agertda - wit~ the resu{t t~at ;o~sume~ ef e~e medium +.nd+~et[~ ~eeb~e news

poteniial to’ reddee the diversity of news by d~sto~ir~g th~-~ft~W of ~ betweer~

medi&
. .

It is important to. nol~e that while this sdbmi~s~i~d fo~eS Or[ a~Seselrtg ~IL{f~lity from the

s,u~ply-side, the academic literature on plt+rality a!Se empS~sises the impo~+n-c.e: o’f the

¯

t~ The ~’akeever may weir ¢~ise concer~s i~t respe~ d~ ethel audiences.

t2 F~r e~{sJe, g~e~it~ ~SA(~}:, EnterpriSe.Act ~002.°

14 May ~(](}4 DTi Guidance. See pat~al~h 7’.2+

150FCOM has~ pmv~busly found that mote thari half of ~he population act~ve[y uSe~m~re ~lia~ erte news meeliur~ - see
paPag~aph 11 A~pendi~ f to GO report into B~t~yB/tTV.

~6 O’,F"~OM hSS previously noted the ihiportarice :of So~{af intem~Oti B~eer~ user~ ~f d~ff~ter~t meclia: ’-’A: pePsott who
watd.hes news on 7!1 but does not buy a newspaper m~y ~enetit from soeiat irtteta~i~rt With ~nether wh~ reads a
newspaper but does not watch TV." See paragraph 4.25 OFCOM report ~nto B-~yk ~B/iTV.
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pluralism").17 Therefore, a full analysis would also consider, for example, whether there
are substantial groups who currently source their news wholly or mainly from News
Corporation and E]SkyB, such that the Takeover will result in those groups receiving little
or no diversity of news. A proper consideration of-the key aspects of media plurality
would therefore require a GC referral.!8

’5.2

Media Platforms

The Takeover concerns activities in TV, newspapers, radio and internet and therefore
affects each of the four. most important sources of news i’n the UK.lg               -

This section outlines the key features of each of these platforms and discusses the
inter-relationship between the platforms.

5.3

5.4

5.5

TV

5.6

OFCOM has recently found¯ that TV is by far the most popular p.[at{orm for news with
74% of people using it as their main source of UK news (an increase from 68% in
2007). !is w~despread reach means that TV plays a crucial role i~n the supply of news.

In addition to its audience size, TV is also- very important because it sets the news
agenda in "real time" such that the output of other media is often influenced by TV.

The real time agenda-setting effect is particul:arty important .as regards "rolling" news
channels such as BBC News and Sky News. ROlling news chanr~eis- have become
inoreasi:ngly, important and have gained viewers at the sa~e time as ~chedut~ news
bulletins iLe. news reports at fixed times) have lost viewers. These channels usually
pro,~id~ th.e ~irst Widespread~ ceverage of~ breaking news and the reaetio~, that the_r°lling
news channels choose to capture often frames the subsequent coverage ~f: any given
story.

in addition, r0i~ing news strongly inf,luer~ces the ag~nd~ for Other ne~S ~oluding
s~hed~fed TV n~ws, r~dio news ~whiGh also w~ks on predomin~an~tY sGhed!~iedr news-

basis), newspapers and: internet. - -

t7 On "exposU~’e pluralism" see- for example, "DeconstruCting the Diversity Principle" by _Philip M. Napoli Journal of

C0mmUrticatiQ~ (Autumn 1999).

18 l~ is als~ important that the a:ssessment of thi~ case ~kes accoUn~ of. mC~nt E~ropeaa app~a~[ies t~ media, i~lu~ality.
See, for example, "Independent Study on Indicators ~or Media P uralism {n the Meml~er States L T0ward~ a; Risk-
Based ApproaCh" (2009). This report for DG Information Society cOntains a m]jIt~-faoeted approach ~o measu.dng
media plurality.

19 Figure 40FCOM Media Ownership Rules Oons.u[tation (2009),
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5.7

5,8

5~9

The agenda-setting function of rolling news ¢h~nnets is also reffectec~ inthe nature of
their au6iences.

First, their audience tends to include marly peqp[e who are t~emsetves opinion formers
(e.g. it is common for newspaper newsrooms to carry a~feed from BBG News or, most
commonly, Sky News). For example, Richard Lamberl rep0~ed that; - .

’Vt is a fair bet that ~nyone who walks are.uteri a ne~SPaPek Office: w~em,;tel_~viS[Qn~ are.

24,,2o

SecOndly, their audiences tend to, be focussed on :t~e~s c~Se.m:pt[er~ (b~! #i~, ,.,u;~ ie~ the
fact that they have selected a news ch~nn:e~) rat5et th~ Being i~i:d:~h~t ~Rewers.
Therefore, roiling nerve channels have a larger-viewer impact"than their-vfe~ktg figt~res
~lene cuggest.

5.10

N~w/Spapefs

NewS~ape~ are the second most p0pu[ar p|atferm for news. UK natloiqal n~spapers
have a total combined circulation of around 10.8m per day~ and a treade[s~Tp 6f. aFound
-Z3.sm p~r da~

5.11

5:12 .

Whilst some .way behind TV in terms of direct audience and #nab|e tO offer tea time,
new~ in ~th.~i~ prir~t e~itiofis, it is w~de~y a~eio~ed that ~e~sp~#ers p~:y ~:distirtetiye role
in: setttn:g~t~he.~t,6ws :~e~daL~                                 : .

pe~eioR~ 5f.~e-lhe¢[ty.                                 .. .

5.I3

&14 Given their relatively Smali di;rect a~di:en~es (#~en~ ¢,e~pa:~ee toL et~e~ #~’#~r~),~ the

be~ag repot~ed on ether pl:~eoi.ms, ste~ies bi~o_Rei~ by ~gp~#e~ e~r~-~:iv-e,~- ~.~elt

"21 Pa¢~[gtaph 4.20 OFCQM Me~’a. ~nership R~les 0o~nSolt~ti~in (2009}.

NR8 January-June 201g (Monday-Saturday sales only}.

23 See, for example, paragraph 4.13 OFCOM Media Ownership Rules Review (2009), which fobnd that "national

newspapem play "an important rote in setting the t~ews agenda.

6
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profile when subsequently reported on TV. A recent example is the MPs expenses affair
(a story which was first reported by a newspaper but whiGh assumed a greater national
profile as a result of the follow-gn coverage on TV and other platforms).

5.15

5.16

5.17

5.1.8

Radio

Radio is only the third most popular platform for news when measured on primary
source of news. However, radio audience.s are large, e.g. in the second quarter of -2010
46.8m people listened to radio in the U,K ~representing over 90% o~ the adult

popu[atiQn~ 24

In addition to its broad audience, radio plays an important role as a source of news for
people who tend not to consume news pro-actNetY. This is linked to. the nature of radio
listening (whereby people tend to listen to one channel for a su.st~[ned,perio.d rather
than "channel-hopping") and the nature of radio news (0~en sho~t bulletins w~th~n Other
content). As a result, the news agenda of radio is important in serving people who may

not otherwise be engaged in the democratic process.

In addition, radio has an important role in agenda-setting, with a day’s major news
stories often developing from interviews on early mom k~g~ radio news programmes.

As outlined below, virtually all of the UK’s national radio news is supplied by the BBC

and BSkyB.

5.19

5.20,

5.21

5.22

Internet
via theincreasingly sourcing news

~ ~s. rowing and people aretntemet usage m the UK g .......---~-,~ ,~,=ws niatform (with 6% o~ people using: "
internet, lntemet is now the: fourth most pupu,,~,add~t~on,,,,- ~’tt~e intemet has~ ~,ttowed "for a

it as thek main source Of UK news), in
proliferation of news gullets.

However,~ o~tine ~ews or~t!~et~ d onOt Gon~¢ib~te sigt~if:i.GantiY to p|~raliYy ove~ &t~ above

that p~’o~ide¢~ by ihe existing, b~oadcast ~d_ pti~ng m~a..
&J|,ofthe most

First, the existing broadcast attd p~tn~ org~n~sat~bns pro~u~
,---u|a~-s~tes’

with independer~t~s f~a~i~n.g to reach large aud!ences-The80%Daity°fM~if,0nli~neTh~ne~vs;~un,t~ffiCThe Guardian~h the UK
is accounted f~r by five estal~lished titles (BBC,

and The Te|eg~apg).=~

Se~or~dfy, ~vento t~ exten~ th:at ~d~ende~t ~e~bs[tes: ~r~ one t~ ~t’t,g-aQt ~n ,a~dienee,
very few are- able to eft el th’~t ~tudfertc~ ottgifi~ ~e~g ~0n~t, given t~e hii~h [~ed costs

associated wtth generating that content. Few (ff any) independent~. UK rtews websites

~4 RADAR. During the period, 34.6m people listened to BBG radio and 32.9m listened tO c0rnmer¢ial radio.

25 UKOM (September 20.10) - based on page impressions.
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have a significant editorial staff. They instead rely on new~ agency feeds for their news
supply. As a result, their content does not contribute additional plura, tity to the news
agenda.

5.23

5.24

5.25

Thus the HoUse of Lords Select Committee on Co mmunications has found that~

"Although there are many news sites, there are veiny few news orga.nisa~!on~ that i~vest
in jouma~’sm and new~ ~ontent produ~tio& W~tes .that preside news .online are
~ally provided either by exieting broadcasters ahd f~ewspaper ~es,,;; news
agencies; news aggregator sites that link to the ca\ntent Of two i~t~e.vt’ou~- ~goHes; or
bl:ogs w~hich comment en the news but rarely engage in i~vestigaUve iournalism or news
ga.the~ing /~e

Fin~[[y; OFOOM has #revieus~y found that onI~ne flews St~!.[ .h~s ~,.ap.s ~n iJts-Ae~.ogtaphie
Coverage. For examp!e, the e!derly and the pO~r are less-.a.b[e to acceSS online
Sour~e~..~7

CroSs-Platform Dynamics

The most important cross-media relationship is that between- the two mairl So~rceS of
newS: TV and. newspapers.-

5.26 As ou~iined above, there is a two-way relationship with:

5.27

¯ TV news (espec[a,[ly rolling news) influencing the stories covered by newspapers;
a_nd

T~s pro~ess results it1 a cross-fert[lisa~tiort of- news .~t~cl’ [de-~ia.nd gtVe.s ~Ot-h s~t~ of

t~e process is tbreatene~:l when ti~e~’e i-s cr~.~~ip,.of i~o~rtt. o~tl~t~ iri, bo~h
~e~p~pets ~ TV, due t0.~the ~eSu[t{ng I~Ss ~{ ~Vi~y:

26. Paragraph lOzt House of Lords Select Committee on CommunicatiOns ’~[he Ownei’~hip bf the News" (2008L

27 Paragraph 4.22 OFCOM Medi~, Ownerstlip Rules Consultation (20(~9)..
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6.2

Supply of News is Already Highly Concentrated

The supply of news is already highly concentrated, such that any Signi{icant further
redu.~ion in plurality wouid clearlly give dse to concerns.. A recurring feature is that,
whi:le the number of news outlets may be increasing, there are only a small number of
news suppliers, such that a small number of organisations set the news agenda for all

other outlets.

6.3

6.4

TV News
~ DDV ITV and

the E}E~C~ ITN                                                                                 .., ,There are only three signific;ant suppliers.of "rV news: ,su_ I ing
BS-~Ky~ (SupptyingSky News and Five). These three p~oviders supply-

Ghanne[virtu~ty all~4) TVandnews in the UK. For example,_ in 2008, content supp|ied by BBC, ITN

and i~SWB accounted for 99% 0{ total hourS.of news viewed-2s

BSkyB is an important supplier of TV news:

¯ It is one of only two commercial TV news suppliers in the UK. Give~ the BBC’s
reiiance on the state for funding, the role of the private sector news suppliers,
BSkyB and ITN, is especiaUy ~mportant in ensuring a diverse and independent
range Of views is presented by the news media.

o it is the second biggest TV news supplier ~n the UK by hours broadcast_ and the third

biggest by total hours viewed;29

¯ . it operates one of only two mass market felting news Ghanne[s (Sky News arid BBC
News}~e and accounts for .ever one-th~rd-~0~ the ro~i~ng ne~s .l~dut’S ~i~ewed. As
eiat|ined above, ~ot|~n~ TV news plays a key rote tn se~tg the ~geoda for ether TV

n~S and other media.

.In a~d!t~ien tQ Sky News; BSk,yB has d~y-to=daY editor;tat contro! ove~ the rtews
OutpUt 0f ~ve Ne~s, ~Tl~e CG l~asp.revi:O~sl~ f.~und that di~Y~d;dW~-edt~~iat ~ontrot
of. OUtput remains wit~ trio news peerider~ F~rthe~mot~e, whatever" ~he ed~toria,!
policy o{ Five News, it ~ Cetiant upon tSe ¯news-gathering ~nfrastructure of BSkyB

and the �reties it produces.)

. -

28 BARB c~ted at Ffgu.re 26 O FGOM Media Ownership RU~ �°nsul{a~tl°n (2009}:.

29 OFCOM Media Owriership Rules Review (2009).

30Beyond ~he BBG News Ghanne| and Sky News, the envy otheF S0U~e Of 24 hour r~ewS to. have v{e~ag figures
statiStiCally signi{icant enough to. be re~erded by BARB is EuroNews ÷ Fox News (~h~ch has only a 0;01% shar~e of

total TV’viewing in.the year 2010 to date).

3~ Paragraph 5.55 CC report into BSkyBItTV.
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Newspape[s

6.5

6.6

6.7

F

The UK newspaper seotor exhibits a higher degree of plut~ality than TV, with eight
groups ae¢0uriti:ng far 100% of natiorta! newspaper Qi:rcufat[on. However, the...t0p, three
greup~ (News oorpor~tion, Dairy Mail & Get~el~Ai Ti~Jst a~td Trihity MilYoi~} a0~eunt for

alm:ost 7:.5% of eireutation ~2

News CorpOration is by far the largest UK newspaper supplier, with a oirce!ation of
almost 8 million, 33 a, m ounting t(~ 37% of total d~cul:~ti~i~,i34

in each so.tie-economic group,3s As a resuff, News Co rp.oration is u nique!iy ~ell-pl~¢ed
to provide news in printed form across t~e popul~ti0tt.

6.8

6-~9

There aide On!y two significant supp{ie~s Of UK ~l r~iO n~Ws, ~ith BSkyB being the
0n~Y private sector supplier.~s Taken teg~thet; {l~eCe ~O supply 97.7% df al~l national
~a~dio news. ~

f

As outlined ~ibove, the total commercial r~dio a:udfenCe is around 32.9~. OFGOM
reoentLy toilS:of tha~t commercial; radio ~each~ 63::7% of ~.e~0pulatio~.~ $in’c-e virtually

6.10

-;~:,:i:.:-’~:,t;:;:----’".".~L ~t’-~"~:’-~:.~’,~i:%~’:;~ :-L--~’".:" ’: _ - .......

~ABO.

~: ABO.:-

38. Pa~ag~’~ph 3.3.10FCOM Com t~unioationS Market RepOrt (2..Oid}.

~0
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6.11

Online

As outlined above, five titles account for at least 80% of all online news site traffic in the
LI.K. No company other than the existing broadcasters and newspaper publishers has a

significant portion of the online news audience.

6.12

Effect of the Takeover

luralit
Takeover will combine two of the lar est stron

estcontributorstonews

The mergingtparties are key contributors to news plurality both .in terms of audience

reach and news resources.

6.13

6.14

6,15

Audience Reach

It is clear from the above description that News Corporation and BSkyB are two of the
most important voices ~n UK news. Between them they account {or:

¯ 1 of only 2 significant TV rolling news channels and 1 of only 2 commercial TV news

suppliers;

,, 37% of national newspaper circulation; and

,, Almost all commercial radio news (representing an audience of up to 32.9m).

The Takeover wilt combine these two voices into one, resulting in a major reduction in

plurality.

The scale of the merged entity (and, its corresponding ability to influence the national
agenda) is demonstrated by its audience reach. Applying a standard advertising
measurement of. reach (and even ignoring most of BSkyB’s reac through Commercial
radio), tlie news o~tets supplied by the me~ged entity would reach at least 52% of the
adult population. 3~ In contrast, only one other newspaper group has a title that reaches

more than !0% of the popularion-4°

6.16

News resources

In addition to the scale- of their coverage, News COrporation and BSkyB are particularly
important because they have the greatest commercial resources= for gathering and

pi;oducing d ews content.

39Arena BLM Touchpoints Analysis. Based on News Corporation newspapers, BSkyB TV news channels, Five News,
News Corporation and BSkyB websites and TaikSport (on’e of the main radio stations supplied by Sky News). As
outlined, it has not been possible to include the reach BSkyB achieves through the supply of news to all commercial
radio. Including such outlets would naturally increase this figure further.

40 ABC. The Mail on Sunday reaches 10.4% of the population.
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6.17

6.18

6.19

6.20

This is particularly important given current concerns about the effect that financial
constraints are having on the news-gathering infrastructure¯ of news providers, In
particular, there is concern that cuts to editorial budgets are leading to an increasing
reliance on news agency feed and PR mate(ial, with the result that there is less diversity
of news content than is suggested by the number o.f Outlets. This concern h~.s been
identified by the House of Lords Select Committee on Communications:

"While there has been a proliferation of ways to access the news, there has not been a
colresponding expansion in professional journalism. The tnarke~ pressures facedby
news organisations have led many to scale¯ back on investment in journalism and news
gathering. Much of the hews ava#able on the ~ntetnet, on the new television channels
and elsewhere is repackaged from other sources. The number of specialist
correspondents seems to be shrinking rather than #rowing to ke@p pace with. new
trends in news provision..FOreign correspondents have been out back by most news
organisation~.

News Corporation and BSkyB ha~l revenues of over US$30bn and £5.9bn respectively
in their most recent financial years. In contrast, only one other comme[qial UK news
organiSation has revenues exceeding £1bi~=(Daity Mail & General Trust has revi~nues of
around £2bn). As a result, News Corporation and BSkyB are uniquely well-placed in the
commercial sector to invest in news-gathering. Each organisation employs hundreds of
reporters and editorial staff in the UK. It is estimated that between them News
Corporation and BSkyB have an editorial staff of over 2,t00 - which is almost as many
as all the other national newspapers combined (estimated¯ at arour~d 2,650).42 This
i|[ustrates the unrivalled ability of the merged entity tO-generate news content and
there{ore set the age~dao

As. a result, each organisati0n is ab|e to play a key role in offering: an alternative view of
evet~tS wh[0h ~ther or~ganisa:tions may tack the resource~ to cover independently. For
example, NeWs Corperation and BSkyB are especi~tiy-we!Fl~l~oed to invest in
~nvestiga.tiVe jeur~aliSm, Which is resource-intensive and high, risk (because it may or
may not lead to a story}. This is partieutarly important s~tice itwestig~tive journalism
(espec{~l[y decisions on whofwh.at to investigate} can have a m~Qt influence on the
news agenda.

Therefore, the merging parties are able to contribute to news plurality not iust because
of their ~udience size but also by virtue of their unrivalled ability to i~est in generating
~’ig!~! ~ co~tent~ As a ~’e~uit, the ~k~over ~Voutd h~v~ tl~e p~ttiGul~fy-’ ~mag~ng
~ff~~ of cembirting the- two ~0m~ercial organisatiettS with the- ~i~St al~li$~ to invest
in news-gathering.

. ¯

~1 See paragraphs 3 House of Lords Select Committee on Communications %he Ownerchi~p~Of the News" (2008). See
also paragraphs 54 to 57.

~12 It is thought that ITN employs only around 110 journalists.
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6.21

6.22

6.23

6.24

6.25

&26

6.27

The Takeoyer will distort cross-platform dynamic_s

Section 5 above outlines the importance of cross-platform dynamics in ensuring news
plurality. As noted above, these dynamics depend upon each plattorm impartially
reporting on the output of the other. The threat posed to these dynamics by a large
cross-media news provider means the Takeover will-have f~ar-reaching consequences
for plura ity, beyond the effect Of merging the News Corporation and BSkyB voices.

Following the TakeQver, the merged entity will have the ability tO distort the exchange of
news be~een platforms and in the process reStrict the ability of third pa~y media
o[ganisation_s to contribute te news plurality. For example, Sky News could choose to
give djsprQpo~ion~ate coverage to stories featured in News Corporation newspapers,
with the immediate result that importa~t~tories in other newspapers are less likely to be

repotted to Sky News’ large TV and radio audiences.

The importance of BSkyB’s rolling "IV news in. agenda-setting also means {hat the
stories thus excluded from Sky News would als0 be less likely to be covered by other

news outlets.

Evidence from o{her jurisdictions suggests that the incentives created by cross-
owne.rsRip can undermine the practice of objective reporting:. A US study found that
media o0tlets tend to give disproportionate coverage to the a~ivities of th;eir own
corpOrate group. For example, the CBS network (then owned by Viacom~ was more
than twice as likely tO cover stories from other Viacom ot~tlets than NBC and ABC

combined.4~

As a resulL the Takeover not only combines the News Corporation and BSkyB voices
but undermines the ab~U:ty of third .party nev~s providers to contribute to the broader

news ~genda.

There wili be insufficient.plurali1~¥ post-Takeover.              -
.. . .

: , .

FOtieW~ng the Takeover there Wilt be two lai, ge UK neWSNew, sgreupsr. # ~t,i(News O-~rper.ation ontyand
t~e ~BG~I, G~ven’tite BBO’s fellah:co on state fundi;n;g,

,~or,.oi~_.e.n Wilt b~ th:e

major private ~ector rtews g~-eup;

Aside from these two, ITN produces TV news but is a diminishing: presence. Audiences
for the ma~n ITN bulletins have been in sharp, de~line. S~nCe 2002 Audiences for ITN’S

-
News at Ten: bulletin have fallen by around 35% ~nd audiences for its m~in early
eveti~g buti~tiii have f~tlen by a_rqund 25%. |TNs f~nanc~a eircu~,tanoes mea~ it also
has an increasingly constrained news-gathering capacity (see further SeCtion 8 below).

43 Study by Proje~ for Excellence in Journalism (2001) cited at paragraph 104 House of Lords Select Committee on

Communications "The Ownership of the News" (2008).

~3
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6.28

6..29

7.I

Altheugh there will continue to be several newspaper groups, enly one o{ these groups
has a title thatachieves coverage of more than 10% of the population.44 Furthermore,
~he 8bi.!ity of these groups to reach wider audiences will be constrained by Sky News’
i~lee~.ve dispre.pertiOnately to feature News O0rpOmtien centen:t aGross its TV and radione-~werk, inN a~!~fen, there ~s a risk that the ~?~anoed e~o:ss~-medta pos~tton of News

-09ii~-d~ien Po~t-T~keeY~t Wilt lead to a ~6t~6| W~kei~ng, et e-xi~, of one ~r more
new~l~pers, fi~adi’~g to a: fu~her toss of p~ui~iit~.~

~or:OFCOM t~ d~eiude th~t ~1o futth~i~,i~ve~iggtiOn is ~e~uired. As ~i~lii~..edirt Section
8b.e[0W~: t~is eenQlu~;~eh, i~ e~ty’ rei:iif0rCed ~e-~ end ~onstders f~ut:e, d:e~ei~pments
~hleh 8re likely fu~her te reduce ~ewe,pid~iit~i~ t~e-UK.

COntrdi Qf~Media Enterprises - Internal Gontr0.1

umits of lr~tem~Ipiufa!ity

OFQOM~s tnvitatiofl to Comment on the Takeover requested views on "the level of

~den~e in e~otia! d-o~trot or ~sion ~Z~hin the reteva~ media ~nisations".
~e~, it is i~ortah:t to n~ote the i~ml~d ~,el~:n:e,-e of the nol;i’en of such "-internal
pf~i~t~ty~, e~[0e,~ialty in e~r~umst~nb~es wh:e[e e~h of the relevant er~ter~ri:ses wi!/ be
t 0/0% g~d; by Ne~ C;or~o a~iun f~tlowi~1g! the T~eOver.

?.2

7.3

L~W

. .

458evetB~ of~be pa, tti¢s to 1_his ~ub~ti~i0n h:a~e nice expressed ¢eniJe~ 1~o the egmg~i~d~ i’eg~!fafblS ov:er ~he merged
etit~y’s_ ability and incetttive to bundle Pay "t’V and news c~rftent in a, manner which--fOreClOses Competing.
newsPape~so It ~s understtood !h~t ~he O~ has~ supp!ied OFCOM With a dopy o~ a paper dated "16 Nq~ember 201()
from the ~affies tO t~i~ sub~hi¢~ieh wttidh Odtli:~es ~ome df the cemp~ition ~oneems.

$7 Section 129 Ent~Hse Act 2002.

t4
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7.4

7.5

7.6

To proceed contrary-wise would be to treat Section 58 ’as containing extra words and
asking whether there is a sufficient_plurality of persons with control of the editorial policy.

o.,f media enterprises.

Importantly, the approach is entirely consisten~ with the Court of Appeal!s judgement in
BSkyB/ITV.48 In that case the Court of,AppeaP9 confirmed that one should 10ok at, the
actual level of control over the relevantenterprise when app[~ng Section 58 and that
moves f~’o.m a lower to a higher level of control over" the enterprise are ~’elevant to the
plvrali~ty assessment s~nce limited control of the enterprise car~ ,limit the r.iSk to plurality
(~see further below). However, nothing in the case suggested that, where complete
control of the enterprise is esta:bliShed, it is permissible t0 consider how that contrOl
might be used. This is apparent lrom Lloyd LJ’s framing of the issue at Stake:

"The question turns on the correct view of the interaction between section 58(2C) .and
section 58A(5) of the Act, and in particular on the meaning of the phrase,.."sufficient
plurality of persons with control of:..media enterprises,,. ’:.. 7~e Commission.held that
what was required was not just an exercise of counting heads, and that it was
necessary and proper to have regard to the actual degree of control exercised by one

¯ - - of the~enterprise over another, ff the contro{ was leSs.than ~om tote and ~ ~n.. ~ra~tice it would
not ena:Ble the cont~ollin~ enterprise-to dominate: the ~oficy,a~d the,~ output..... . - . - ....’ ¯ ....

c-~ontro!led ente~prise~ that was something that shoutd~be taken into¯ account, it referred,
to this situation as "internal plurality’’.so (Emphasis added.)

This passage makes clear that¯ the CC was arguing¯ that it was correct to take account of
internal plurality only where that plurality flowed from limited control over the enterprise
sucl~ tl~at there was limited ~ to cori~tr0t editori~! c0nte~t, tt wa~s- not argued (nor
found) in. the Court ofAppeat t~at, in circumstances of ful| control, de facto editorial
independence was rel0vant to the statutory-~ test. AoCording!:y, the~e .is nothing in the
Court of Appeal decision tO alter the plain me,hi-rig of the statute:

48 [20"~10] EWCA Civ 2.

49Paragraphs 53 and t21 BSkyBv Competition Commission.

5oParagraph 80 BSkyB v Competition Commfssion;

1:5
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7,7

7.8

7.9

7,10~

7.11

7,12’

The above analysis is consistent with the underlying policy considerations: if a merger
gave A 100% control over B in circumstances where mergingthe editorial content would
threaten plurality, clearance ba~ed on internal p tUm!ity aonside~’at~0ns would essentia|ly
tlelegate to A the task of safeguar@ng the publ~ic interest - Since A WOuld have t~e ab~tity
to end {rttemal plut~ality ff and whe£ it so chose. Such a~lnerable situation wou{d not
represent mea~ngfu{ plural{ty, let alone "sufficier~t" p[um~i~ o{ persons for the p(Jrposes
~f th:e :st~tutery-te~t,

The-H~use of Lo~ds SeleCt Qom~ittee on OommuP, icationS eo~cluded th~t ~nternal
p[ura:[~ty was no substitute for plurality of persons corttrol[ing the news media:

"We ~e, net t~etieve that an iiitemat ¢empany s/ttu¢~ure ban be an adeq#~te s~bstitete for
�.o.mpe~t tien f~W and ~tatUtory reguia~lon in ensuring ~#~t #0 ~ingle vei~e ~ecemes too
peweYful.,~s~

Acce¢e[rt@ly, ff is i~re~eva#t to" consider pes-~{b[e e.d[t0:tfa[ diversity of se~ate media
outfets under the i00% ew~.e~t~!p: of: the s~me corporate ~roup, As -a ~e;s~[t, it is not
necessary to consider wh-et~er e,g. The S~n enjoys ’e~dit~t’[~!: f~do~: #ore News
OorpOrat[0n or whether Sky Ne~s wou[~ en~oy ed~tori~! l~¢ee#ern {eflbW~[ig th.~-T~tkeover,

News Corporation tntemai Plurality

Withe~ prej~i¢e te the abo~e a~a~ys~& thL~. ~e~t~e~ del~l.~st~ates that, e~ffn ~. ~t was

edite#ia[ freedemto~ r~medy the ~n~,~pi-ura[~t-y- ~ert~e~s ~t~e~-:~be~e,
" " " L " ..... " .............. " .........

Existin.q levels of intemat p[ura![ty within News Corperstion

News C0rporat~on has previously described its inftuerice over t~e ed~torist #o|i~cy of the,
The Sun and The News of the World. News Oerporstiot~’s Chairman ~nd Chief
ExecutiVe (Rupert Mu¢~och). has p~evier~S{y described his i nterventfott~st role in The Sun
and: The News 0f ~he World, The H0use of Lards 8ete~t, ~o~ttee en Go~~o~s
rep:erts Mr Murdech’s evi~dence ~n the fo~bwing te~ms: ’~p#i. -Fhe S~ti~ an~fl ~/eV~S.". ~f the
Wettd he [Mr ~¢h] explained that he i~ a ’~tra~#nal ~oFo He, e~ises
e~o:fla/ cehtrol on major issues ~- like ~h- Party te ~a~k in. a ~fter-ai ~tion er ~’eY
on ~ope.~s=

There ~,s also s{gnificartt evictettce that News Corpora~ttan prays akey role ~rt ~e~ing the
agenda for The Times and The Sund&y Times. For example, Andrew Ne~! (former e~tor

s~ Paragraph 220 House of Lords Se{e6t Committee on C0mtnun{eations "TRe Ov~nerShip 0~ the News" [2(~08}.

52 Paragraph 50 Annex 4 House of Lords Select Committee on CommUniCations "The Owned’ship of the New,J" (2008~.
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7.13

7.!4

7.!5

of The Sunday Times) has alleged that, on occasion, Mr Murdoch sought to intervene in
the editorial content of the paper.. In particular, Mr Neii alleges that Mr Murdooh urged
him not to publish a seda!isation of a damaging biography on Robert Maxwell and a
story alleging corruption in Malaysia. tn each case Mr Neil attributed this interference to
conflicts with Mr Murdoch’s other business interests,s3

Mr Murdoch himself has reported that he regularly speaks to editors of The Times and
The Sunday Times and requests explanations of their decisions.5~ While this is not
necess~ri~ objectfor~abte, it it[u~Str:ates the ~und~m:enta~ diff!cutty _of seeking to rely on
int~ma! diversity "~o uphold plurality. Even wh’e~e the proprietor Sc~UpU!0UslY tri:es not to
interfere hefshe is likely to have an influence on editorialp, QiiGY, thr0ugh a process of
seIf-ceriSorship - this isbound to be the case un|ess one assumes that editors will,

entirely disregard the preferen(~es of their ultimate boss.

Aside from The Times and The SUnday Times specifieat|y, there is more general
evidence of a degree of consensus across News Corporation titles on some news
issues, for exa~mple on the decision to go to war in |raq. Indeed, it has been reported
that the editors ef all 175 sign[tic ant News CorpQratien t~tles Were supportive of the
decision to go to war,~: a degree of consistency which shows no~ just the dominant

force of the proprietor but the limits, on internal plurality.

News Corporation appears to have influenced the agenda of The Times titles
notwithstanding the conditions set out in the D~t’s consent to News Oorporation’s
original acquisition of those titles. The Consent provided for ’°indepe~tdent national
directors" ("fNDs") whose m~ority support would be required to:

7.16

O

DiSpose of a newspaper;- ~_

Appoint or dts~}ss.the Ediitor-in-Ghief and EditOr af The Times and the Editor of The
Sund’ay Times: or

,, Resolve disputes between the Editors and the company,ss

The parties to thls submission are not aware of an }nstance where the |NDs have
exercised the right of veto and at least two former editors have expressed doubts over
the effeciiVeness of the INDs system. Former editor of The Times, Harold Evans, wrote
that-the commitments "are net worth the paper they are written on - unless the owner
shares the spfrit Of them...!ntemal freedom cannot be guaranteed by external r~e~’,s7

53 Pages 167 and 437 Andrew Nell "Full DisclQsure" (1996)-

~4 Paragraph 49 Annex 4 House of Lords Select Committee on Communications ’~he Ownership of the News" (2008).

55 http:[[www:guardiart,co.uk/rnedia/2003/feb/17FmondaymediasectienJraq

56 Paragraph 216 House of Lords Select Committee on Communications ’qrhe Ownership of the News" (2008).

~7 HarOld Evans "Good Times, Bad Times" ~1983).

~7
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7.17

7.18

7.19

Andrew Neil Stated that the Commitments were "a ~onceit i’nver~tedto a’l!ew.M( Murdoch
to take. over these papers fn the ficst place.,.# was not realfy put iti place to proteet the
independenoe-of the editars?5B.

A biography of Hugh Trover-Roper (one of the erig!nal tNDS) deS(;ribes some of his
e×perien~es in the f0!10W!h~ terms!:

¢asual attitude tothe formal eq~ii:m.eats ~e had ~e#aRet~;,."~

The same. biegFaphy reports en the a#po~mme~tt ot 6hafles Wilson as editor ef The
Tim:es in 1985 ~in the¢~fo~irigter~s:

"Prev~_ousl:.y, [~] ~’Gdch h~d #ensul~ed the difee, tors: about ed[te~iat:a~p’ei~mer~ts,

Relevance to ~e Takeowr

The i~rack reeefd of News Corporation is s~gnifi0ant s~rfee it. _demenst~tes~ t~at; even if
k~tetna[ pt#¢a~l~y v~as relevant to th0 ass~sment tn {liiS ease~

¯ tt is appropriate to treat the vadous Flees COrporation t~t!es aS one voice ~e~ ptura|ity
purposes; and                                           .

to New~ ~e~et~tien.

: : ,~.-" ..-

s8 Pa~graph 217 House of Lords select Committee ono0mmurt{(;ati~irts "The Ownemhip of the New~~ ~O~B).

5e Page 468 Adam Sigman"Ht~gh TroVer-Roper: ~Be,Bieg~;~hy" (~}(~):

60 Page 516 Adam 8is~an "Hugh Trevor-RO~#: ~he ~i~t~#~ ~201-0:).

~8
f
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7.20.

7.2I

7.22

On the latter point, it is worth noting that this issue is not addressed by the "due
impartia!ity" requirements on broadcasters like BSkyB. The CC has previously noted
that the due impartiality requirements provide~ that any story which a broadcaster
chooses to cover must be handled in an impartial manner bu~t they do not address the
prior question of what stories are covered or the prominence given to particular
stories.61 The limits of impartiality regulations and the importance of. agenda-setting
have been noted by the Chairman of BSkyB:

"iT]he system is concerned with imposing what it calls impartiality in broadcast news. it
should hardly be necessary .to point out that mere selection of stodes and their place in
the run~ning order is itself a process full of unacknowledged ~-rtiafity’’62

Ac~:ordingly, even ~f it was legally permissible to consider internal plurality in. respect of
News C o~poration and BSkyB, it is clear th.at~ as.matter of-fact, there is no sound basis
toexpect significant internal plurality within the merged entity.

The evidence on the effectivetless of The Times’ tND systems, as well as the lessons
over the coverage of the lraq war, are also relevant when considering possible remedies

- see further Section 10 below.

=

8.t

Future Developments

Legal Relevance of Future Developments

A thorough consideration o~ future developments is essential to the proper application of

the public interest test. For example~ when. COnSidering whether~ the level of news
pluteli~y is "sufficient" for the, purposes of Section 58, it is essential to consider future
reductions ia plurality that m-!ght be expeCted rega~rdteSs of the relevant mer.ger: To be
suffi0ient, the level of. plurality ~ust be-su~icient.in ~ight Of ar~y reduc."fions in plur~|ity that
might be expected to occur irt the fotese.e~ible future.

Key Dev  pments

Two Of. the. key. trends in the. news media.., seGtor lr~ rec~rit, years; h:~ve beem

glL DoWnWard pressdre on r~venues;: ~nd

Ongoing platform convergence i.e. content that was previously provided separately
is increasirtg!y being provided and. consumed on a single platform, or in a common

format acr0Ss different platforms.

61 Paragraph 5.54 CO report into BSkyB/I.TV.

62 James Murdoch- M acTaggert LeCture (2009),

19
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8.3 These trertds are expe:cted to. continue¯ for the foreseeable future and are therefore
’highly relevant to the assessment of the Takeover. Each ~s examined in more detail
berow.

Deolin[n.~ Revenue

8,4

8.5

8.6

8.7

8¯=8

8.9

The main news media groups have suffered downwaxd pressure on revenues for
several years.

TV advertising ~evene@ ~h.~s falren bY around 15%. in r~cent ye6rS - f.:.rom- ~3~450m in
2004 to £2,950m in 2009~~3 Er~ders Ana~lysis f0recasi~ t~t ";~adve~h’g i~ expected
to recover from the ht~erfe tow in 20.Q9, but structural change and a centit~#ed weak
~¢O’t~omic envlr~n~en.t~fft tes.~lt ~n. tio.m~..t- TrY ~er~isi~.fev~ehu~ ~ai~.¢ea~hi~g a
Sfr#i.laf level in 2013 to th~t Ih 2O04, a ~a~g~ ~:ih te-~l’ t~s~i" ~ "

NewSpaper a@zertis{~g t’ever~e h.as fallen bY at least -2.0% in, recent years - from
£&irb# in 20e~ te £&ibn in 2008..~ Gover. p~iee re~fen~e~ ~e atse thought to h.~ve
f:~illen by" 8~t ie-ast I0% from ~00.4 te 2009.se

¯ In contrast, online adve~ising revenues are ~ncreasing. However, as outlined .above,¯
there has been f Ale corresl~onding in,¢estmeat in news-gathering, lndebd thee nature of
the online expe~ience presents a systemlo challenge to [he t~a.dit~or~al med~el {or
financing of news-gatherirtg.                              " "

T~b #~tii~l meei~ h:&v~ o’Ren: teli~ 6ri~ de~ee of ero~s~seb~[ey be{eden, ve@

adVe~isifig ~evenue fe-~ the ~utre~ ~s a, Whole 0~ti~ ~’-~.

In contrast, the: online e×perfence.(which enable~ the audience tb a, ocesS very s~ecifie
coriteii(direotly and ert~l~es news ag:greg~t~s tO e×t, ract news~o~i{~o~’ig~#~l ¢ource).,

be:On ~ivette~ 8wa:y ft0~ 8en6ra{ ae~s e#~te#~,: ~i~ ~sue,!~ e~p~ete# t:~ be¢om, e even,

63 End~rs Ana.lys.iS:

64 In, contrast, BSk-yB’S subscription revenues COntinue to increase~

65 Paragral~h 4,39 OFCOM Media O~netshi# Rules O~stafta’do~ (2009~L I{ has also been repo~ted that ~here was a
fur~er 1~3% year-on-year fall baleen 20Q8 and 2009 - Enders ~Ra!ysis.

66 Based. On a decline in national newspaper circulation ever the period. Paragraph 4.20 OFCOM Media~ Ownership
Rules (~onsultation (2009).

~0
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8.10

8.11

8.12

8.13

8.14

8.15

While each of the parties to this Submission believes that there is a strong future for
entrepreneurial media companies,, the .financing of news-gathering in particular is

-coming under significant pressure.

The threat to plurality imposed by declining revenues, combined with fixed or increasing
costs, are clear. Various observers have predicted that the continuing financia{ pressure
on news companies will result in fewer companies in future, or at least fewer Companies
.with the resources to investment heavily in news-gathering. For example, Enders
Analysis repo~ts that:

"Given the .breadth and intensity of pressures that all newspapers am under, with rising
costs and long4erm downward pressure on key revenue streams, we Consider it
inevitable that organisations able to absorb losses, will.gain market share ever those that
are foraed to.make ~ificant cost savings to sustain margins, tn other wordS, the

strongest ¢ompanfes wilt become stronger still.".

It has been reported that RupeK: Murdooh considers that the UK market can 0nly

sup~e~ three newspaper titles In the long term 6T

Others have suggested that consolfdation wilt be neoessa~ for many of the current
voices in the media. For example, Sir Mart.~n Sorreli (Chief E×ecutive of WPP) has
predi~ed that"There¯ wilt be massive consolidation in media Gompanies, Traditional"

.... ’~68
media cannot su~ive in its current structure.

Of particd[ar relevance is the financial health of iTN (BSkyB’s enly commercial
competitor for broadcast nears).so ITN’s most recent set of a¢c.eu:~tS were heavily
q~i:{~ in pA~ due to it, S pettsion deficit., an~ it has had to ma~e sNb$~rtt~a| editorial
r~nid~ri~eS~ in reoen:t, years. Ac~e~i~iY, there ~s. a ~&tedat risk tha, t t~TNe ~b~,~ty to

iTN is! ~e:avi!y ~tt~t e,~ its ~nttai~s {Or ,t~e s~p~!~ of ne~s to; ITV. The les~ of ~his

Fii~l|y,- w~ile the BBG befle~its f~o~. substantial pul~lio, funding, tt~e ~ecent ~BB¢ liCenoe
fee; se~lement w{{{ resu{t it~ t~ B~BO ha~.ing l0 fund a wider carton ~{; epe¢~ttons f~em the
same I~ve[ of funding. This ~ay :adverSely affect ~ts ability to {un~ nev~s-~atiiering at its

current [e~I,~.

-; .......,

67.For examplei The 8unda~y Telegr~h of 5 Set,ember tgg3 reped~d tftat Mr MU~doch had predicted at an indust~
conference that The Sun, The Times and The Daily Mail w0u{d be theonly newsl~Pe~s t6 Sui~!v_e. it was aise
re~orted, in T~e Spectator of 23 October 1993 that Rupert Murdoch ~’ad told friends he Would "p~t [The Telegraph] out
of business~ through a pri~e war ~v[th The Times.

e8 Stream Conference 2009.

6S See alSO paragraph 6.27.
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8.1’6

8.17

8.18

8.19

Media OonverqenCe

Media convergence is an ongoing process, w{th developments in technology and
evolving consumer preferences reduc~ing the differences in the output and consumption
of media ~h~h used: ~o be ~iSti~. For example;+

¯ Many TV bto~l~a~ters now offer ’video on demand’ on the: i~te~net- tri addition to
linear br~)~do~St edan~e~S;

¯ NeWspaPers nOW offer online news that Gombirtes video and audio with-text news;
~nd-

Ma~yradi~_ s ta~i~o~S ~re,~m t~eir o~put o~tine, ~ften wit[~ e~t~a _fe~tu~te¢ ~u~h as
studio Web’c~t~S, ~N~th tfie resuit t~i~t’~b~al~ ~tput ~a~ be s~i~i~ifa~ t~ ~ ~V :~tqg~amme.

Oorwergence I~esen{s opper{un!ti:es for e_n.[reprerte.u.ria| media ente~pi:~ses. Ho~e~er, it
al;so, pr~en{s s~g~ifi-c:-an~t ~h~li~ges f-Oi~~ ~ p     ~.~d ~t~t~U.,t, ioff, |n ~lai’,
tO meet evolving eon:sumer e×pe~tions-it ~iii ~i~c-r,e~ly ~ i:r~er~ ~idp~y to: offer
a sche~iJied TV [tews bm~aS_’t ~r a d~ily p~in{ eei~ien #f a new S#ape, r. l-nste, ad.,, e’~g, -Iv

supply that website not on, ty with tea :but :~[se~ witR v[d~e !~hd .a~ud)~ ~e~L . As a
resu:lt, oonv_er:gence requires grea~er investmetit in an, i aereasittg r~nge Of teeh#otogy at

These trends have two key im,~l~atlo,n.s for ~e a~essmedt.ef tl~e Takeover:

70 http;tlcotporate.sky.oomfaboutskylke~_faots_andfigures.iitm
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Secondly, the financial strength of the merging parties means that they are two of
the strongest voices currently contributing to news plurality in tffe UK. AS outlined
above, News Corporation and BSkyB have much greater resources to invest in
news than their commercial competitors. Accordingly, they are two of the
0rganisations particularly well-placed to Survive the current pressures and make the
investments needed to thrive in a converged media environment. As a result, the
Takeover will combit]e two of organis~ttions that would otherwise be important
contributors to news plurality notwithstanding the current and future financial
pressures.

Thirdly, it is necessary to Consider the very real possibility that the Takeover would
give the combined entity the ability and incentive to engage in strategic behaviour
that has the effect of removing or weakening other news suppliers.

9.2

Effect of the Takeover on BSkyB

For the avoidance of any-doubt, this section outlines why the Takeover results in a
relevant change for plurality purposes notwithstanding News Corporation’s existing 39%
stake in BSkyB.71

The Legislation Specifically Provides for Intervention in these circumstances

The media plurality provisions in the Enterprise Act72 specifically provide that where two
media enterprises (here News Corporation and BSkyB) serving the same audience
(which, as above, covers the cr0ss-media provision of news)73° are part of a "merger
situation" and thereby "cease to be distinct " (which includes a move from 39% to

100%),74 then:

"the number of such enterprises serving that audience shall be assumed to be more
immediately before they cease to be distinct than it is afterwards" Z5

71 While News Corporation holds 39% of the shares in BSkyB, a voting agreement limits its voting dghts to 37.19% -
see page 43 BSkyB Annual RepOrt 2010.

72 Specifically, Section 58A(4).

73 Paragraph ,7.12 of the DTI Guidarice explains that the "SeCretary of State may define an audience in relation to a
media enterprise in the manner she considers appropriate... This enables the Secretary of State to treat different
audiences as separate or group them together. The audience could therefore include cross media coverage and
could include newspaper readership’.

74 By virtue of Section 26(4)(a) Enterprise Act 2002.

75 The ExplanatOry Notes to the Act state (at paragraph 804): "This means that all such mergers, including those
involving an increase in levels of control of such media enterprises, may be scrutinised for the purposes of subsection
(2C(a)), even though the number of enterprises may in fact be unchanged’,=

23
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-\

9.3

9.4

9.5

9,6

9.7

The Guidance states in relation to this provision:

"All such mergers, including those involving an increase in levels of control of such
media ente~rises [which is the case for the Takeover], may be examined for the
purposes of subse~ion (2C}, This means that the Secretary of State can assess
whether, a9 a result of the merger, there will still be a sufficient plurality Of persons with
control of the enterprises serving the relevant audience even though the number of
enterprises serving that audience may be unchanged."

The Court of AppealTM put this succinctly as folrows:

"Section 58A.(4) precludes an argument that, because B [.here BSkyB] is already under
the [minority i.e. 39%] corffrol- of A at the start [pro-TakeoVer], the added level of control
[in moving to 100%] makes no difference, and the number of enterprises serving.the
relevant audience is the same before and after the [relevant merger Situation]".

The Court of Appeal in the same case.77 went on to- clarify:78

"When it comes to assessing the plurality of the aggregate nutnber of relevant
controllers.[of media enterprises] arid considering the suffidiency of that plurality, the
Commission may, and should, take into account the actuaJ extent of the control
exercised and exercisable over a relevant enterprise by another [here-News
¢orporat i0rl over BSNyB], wf~ether ff is a ease of deemed control resuffing from material
influence under section 26 or rather one of actual common ownership or control."

Accordingly, even if it is the case that News. Co~’poral~Oh aire~tdy has ~-ater.-ial influence
over BSkyB for the purposes of the Enterprise Act 2002, it is cl~ear as a m~tter of law
that an increase to 100% ownership can result in a reiev~nt reduction in: plu#ality.TM

Evidence Indicates that BS~B is Separate f~om News CorpoYation .

The fact that the Takeover will bring about a significant change in the control of BSkyB
is shown by the current limits of News Oorporatlon’s influence over BSkyB. -Whether
one considers corporate Control over BSkyB, or fa~tu~,l Control over Sky News, there is
compelling evidence that News CorpOration’s current influence is limited such that a
move to t00% ownership will have a significant i~pacL

, .._ . ..... ¯ .

76 Paragral~h 53 BSkyB v Competition Commissiorf.

77Paragraph 121 BSkyB v Competition Commission.

78 Applying¯ SectiOn 58A(5).

79The same conclusion would hold in the event of a change from de facto to legal control,.
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9,8

9.9

9.10

9.11

As a matter of law, the directors of BSkyB have a duty to promote the success of. the
company for the benefit of the shareholders as a whole.8° As. a listed company it also
currently has an obligation under ihe UK Listing Rules to treat all shareholders equally
and to ensure that certain transactions with News Corporation are carried out on terms
that are fair and reasonable to sharel~olders as a whole and, in the case of larger
transactions, to seek the prior approval of minority shareholders for such transactions.

In essertce, the factthat News Corporation is only a minority ~sha, reholcfer in BSkyB
means that cu:rreritly the directors of BSkyB legally car~not seek te favour News
Corporation and must instead act independently in the ~nterests of all shareholders. In
circumstances where BSkyB is 100% owned bly: News Corporation however the UK
Listing Rules c0nstrain~ would be removed and directors would be able to take account
of the benefit to the News Corporation group as a whole when discharging their duty to
promote the success of the company: B~kyB’s operations Could then be directed for the
bene~i;t ~financiaf and!or politica!) of NeWs-Corporation.

The BSkyB Annual Report explains some of the procedures that have pu~ in place to
ensu~re that the company curret~tly does not discriminate in favour of News Corporation:

"The Gi’oup conducts all business transactions with companies which are part of the
News Corporation group...a major shareholder, on an arm’s length basis."8~

"[Audit] Committee a’pproval is required for the entering into by the Group [BSkyB] of a
commitment Or arrangement.,; with News Corp~ation...whiah in~olves:..amounts equal
to or in excess of £fO mitli’on, but not exceeding £25.mi[lien irf ~ggregate tfa~e ... Any
transaction in excess of £25 million in aggregate value must be sut~mittgd to the
Committee and, ff approved by the Committee, must also be submitted to fhe Board for

appt~ovaL ~’82

As a matter of fact, News Corporat{on~s minority ownership means that ouri’ently it has
on~y |imited influence over the appointment of BSkyB management. P0r example, as at
the end of its last 5nancia!: year, ortty five of BSkyB’s fourteen directors were t’epo~ed as
being employees or former employees of News corpor~tion-Ss However, in
circurttstances where BSkyB was 100% owned by News Corporation, News Corporal.ion
could unilaterally appoint and dismiss all of the BSkyB management-

80Section 172 Companies Act 2006.

81Page 33 BSkyB Annual Report 2010.

82Page 40 BSkyB Annual Report 2010.

83Page 38 BSkyB Annual Review 2010.
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9.12 News Corperati0n’s own actions suggest that it currently does not have control over
BSkyB. For example, has notified the Takeover to the EU Gemm.ission for competition
c!earanoe. Sin~e jurisdiction on|y arises under, tli.e European Union .Merger Regulation
~rf the event "Of ,a ohange ef control 6f the ta~g;et eb~p~n~,e-4 News Go.~per~ti0n must
itself r~Co~fiise (.and~ the EU Oommi:ss~oh ~uStaeeep~) th~ t~e Takeover wil~ ~esult in a
ehan._g .e,i~. ~he ¢ont:te[ of BSkyBo

=    . ¯

Sky,News

&1.8 It is ~:e.[~ar that Nears Oer.-porat~Ltn’s c.erre~t ,m!~¢~y ~reh~iding in 8S~..y.B dees not
trar!s~at~ ~ntb ~ny ab!iit-y t~ ~f[u~enee:the new~ :~g:~:~ of S~yf New&

9.14
Cerp~tien .~?’~ any. of its ~u~id~atte~ h~s ~1~ :~#~y .t.e ~ef~e ,-~yB:’s,,~ews
¢o/iitent,"8~ S~mtSa~-y~ News ln~e~’~ati-~t~i r~l~b.~ed ~hat ~t ~did #or [~rvehe ot iii{luence
the pmsentation of news ~tent~ ehotee ef ~feS el’ edzrteri~l- 9~e t~en, ,Sy Sky
New& ,.86 ~n addition. ~h:e OC has repoffed that "we. ~eaeiv~d i7o evidence: ffem third
patios to s~ges~t ~a~. senior e~ives at BSkyB or its parent eomp~n£eS exerted
influet~¢e e~ the ~y Ne’¢¢~ ag- e~da".87

9:15 This is consistent wRh evidence provided by Mr M~dqch to the House-of- Loses Select
Committee on Cem_c~u~[C~tionS when l~e exposed h~s t~:ati:on ~t his inability to
i:nfluenee BSkyB’s news channel The Oom~fttee reported Mr M~rdoch’s evfdence in
the fo!lowing terms:

-’°H, : ..... .".i . ". " _ evcs ~s.that ~abedye ~ed-th~t tf~e,~n!y reason 8~ N#wS. ~a~ ’net mere like FOx n .......................- ........

84 Attieie, ~(I): ~u~pean Unior~ Me~e[ ~egUi~tien.

86 Paragraph 35 Appendix. I CC report into B~kyB/ITV.

87 ParagFaph 5,57 CO CepoK ittto B~kyB/IT~.

i ................

88 Paragraph 47 Annex 4 HOuse of Lords SeleCt Committee on Co~muai’c~tibns %he O~t~et~hfp Of the. News" ~2008}.
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9.16

9.17

The editoria! independence of Sky News from News Corporation is also demonstrated
by its strong record of reporting on stories even where they are potentially prejudicial to
News Corporation. For example, Sky News has recently provided full coverage of the
allegations of .illegal phone-tapping by The News Of the World. In addition, Sky News
covered BBC DireCtor-General, Mark Thompson’s riposte to criticisms made by News
Corporatiion executive, James Murdoch in 2009.89

Therefore, it is clear that BSkyB’s news output must currently be treated as distinct from
News Corporation. for the .purposes of assessing the impact on plurality of a move to
outright control¯ over BSkyB.

10.

10.1

10.2

Remedies

For the reasons outlined above, it is clear that in .its current form the Take’over presents
a serious threat to news plurality in the UK. Therefore, as requested by OFCOM’s
Invitation to Comment, the paAies to this submission have considered whether there are
any potential remedies to the concerns identified:

At this stage, the parties are not aware of any measures (short of div~estment) which
would provide an effective remedy. In particular, it seems likely that behavioural
undertakings-to guarantee the editorial ~ndependence of BSkyB from News Gorporation
would be ineffective, For example, experience suggests that it would be wholly
inadequate to replicate the commitments imposed ,~hen News Corporation purchased

The Times.

10.3

10.4

10.5

FirSt, it is clear that, even if News Corporation scrupulously sought to obey the fetter and
spkit of a behavioural remedy, the autput of Sky News is likely to be i:nfluenced by the

. preferences (political er commercial) Of News Coqooration. As outlined above, ed!~erial
self-censo:rsh!p is |ikely as Sky News editors, cannot Be expected to act with complete
disregard tO the views of: thei~ t 00% owner.

Second|y, ff News Corporation was so minded, it would likely be pos~ibte to undert~ine
or .circumvent any behavi.oural remedy without necesssrily breadhing: the letter of the
undertaking. For example, ~f Neives" Corporation was unhappy with the a~pproach of a
news editor, there would be a mu~itud, e of ways to er~6eu~age t~is departure with.out
dismissing him e.g. reducing his budgets or offering I~im a ~¢ra~ve position ~n another

part of ~ business~

Importantly, it iS unlikely a behavioural remedy based on editorial ~ndependence could
e~eetive[y secure the ..... need t~or a~,y. , indepen_dent. .    . . editor to.. _    .~ h~ve access to an
indepbnder~t news-g~herk~g capacity. For e~&~ple, if New� Oor~o~stion sought to cut

89 see for example http~[news~sky~c~m~kynews/HQrne/BB~-Direct~r-Generai-Mark-Th~mps~mNits-Back-At-News-
Corp, Boss_James~Murdechqn-EmaiI-To~ . ,
Staff/Arti¢[e/200909215379020,~lid-ART[OLE 15379020 BBCDkectorGenera~MarkThompsonHitsBackAtNewsC°rpB
ossJamesMurdochlnEmaiWo~taff&amp;Ipos=searchresults"
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10.6

10.7

1:0.8

11.2

tt,3

costs by merging the news-gathering infrastructure of the me~:ging,p~rties, ~ i~otiona!ly
independent Sky News editor would simply be Choosing from the same menu of stories
available to News CorpOration.

As outlined above, the evidence in t~eSpeCt, of The Times ~cquisiti:on makes clear that
such behavioural undertakings cannot be retied upon to ~.afeguatd news plurality.
Indeed, the conclusion of one of the editors who operated ~tldet that system was:

"If you have to ensure commitments before you allow a metg~e~" to go a:head, you
pro~ably should not let that merger go ahea~"9°

The Chairman of BSkyB has also expres.sed scepticism about the ability Of behavioural
regulation to ensure independence:.

"[W]~ m~st have g~nuine ~. e~d~e in the news media._ ~enuine tndepettdenae is
a. rare thing. No amount af gov~a.nCe in tl~e fefm of          re~to~s, ttu’sts or
advisory boards is truly sufficient its a guarantQr Of in~pe~dence..oOt} the aontrary,
independence is charaoterised by the absence, of supervision and dependen-oy." g~

[t is clear their, whatever behavioura! remedies were p~t in place, BSk~yB could not
provide an independent oorttribution to news pl~.mlity whett ~nder the 1~00% cont~o.I of
New� Co~pQratiOn.

ConcluSiOn

There is a, -c...om~eii!t~g cas:e for OFQOM ~e~om.mending that the S:~ea~et~ry of State: ~efer

-

Ne~s pfur~.tity i.s Of fu~men~[ sOctet~| im~ie~ ~¢~ t~t--~Y’~t~j~j¢~t reduetion
in nev~s plural~ty-~m~y be expected to operate ~i~st t~ p~j~[[~ ~t~t~t.

o
Q

li

TwO suppliers (~BBC and BSkyB) aCcouht for vlttu, a, lly all Of t~e g~’s ~iatio~l radio

so Andrew Neit’s_e~’idenoe to House of LordS Select Cemmi~tee on Com~tunieations - I~a, gtaph~2tg’q-he Owttersliip of

91 James Murdooh - MacTaggart Lecture (2009).
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11.4 News plurality is expected to reduce further even absent the Takeover, with financial
pressures and media convergence meaning that some of the existing suppliers either
exit the market or reduce their level of investment in news-gathering,

11.5 The Takeover would reduce plurality by:

11.6

1 1.7

1.1.8

11.9

Combining tWO of the largest voices, in the UK news media - i.e. combining one of
the three TV news suppliers and.two radio news suppliers with the largest supplier
of national newspapers;

¯ Combining two. of the news suppliers most able .to invest in news-gath.ering and
invest in the technology necessary to operate in a converged media environment;

° Undermining the objective flow of news between different media; and

¯ Enabling the merged entity tO use its position as a leading internet service provider

to further i’ncrease its share of the news audience.

The merged entity would have. a reach unrivalled amongst the commercial news
organisations: the outlets it s.upp~ies would reach at least 52% of the population (in
contrast, only one other newspaper has a title which reaches more than 10%).

It is clear that the Takeover brings about a relevant change in control, over BSkyB: the
merging parties themselves have previously described New Corporation’s limited
influence over BSkyB and its inability to influence the Sky News agenda.

Fo.liowing the Take0ver~ News Corporation and the BBC would be by fat the two largest
voices [n the news .media, In comparison to News Corporation and the BBG, the other
players would make important but constmln, ed contributions to plurality: .i:TN will be
constrained by its fir~noial diffieulties and the re~ain~ag newspaper groups h~ve limited
reach, in comparison to News Cerporatioti, BlOC a~d {TN. In additi~rt, the contribution to
pl~r~!t~y by these newspaper groups may be reduced or eliminated a~ a result of the
post-r~e~ger strategies that News COrporation would have the ability &tld ince#tive to
adO~t p~st-Takeover,

In tt~ese citcUm.st~nces, it is croat that there woi~ld be insufficient p|urati~ty of persons
contr0Uing news media enterorises following the T~eover. As a result, it is impossible
t~0 conclud~e, that the Takeover would not operate against the public irtterest.
Accor~ling~y, OFCOM should recommend that the Takeover be referred to the GC {or an
irt-d’e~th a~;se~smerit.

Slaughtei, and. May
19 November 2e10.

EC103130028
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From:
Sent:
To:
Subject:
Attachments’.

27 December 2010 16:50

RE: Media alliance submission to Ofcom
ICM poll re BSkyB 27 12 10.pdf

II

Dea 
You might also be interested in the attached poll pubfis.hed today, Do let me,know if you need anything else on this,

Regards

o

,~ :t: 26 December 2010 11:57

-.~ .a~: Out of Office: Media alliance submission to Ofcom

I wi{I be out of the office until Tuesday 4 January. if you need to speak to someone before then,
please call[ bn Dr call m.e on my mobile~

This email and its contents are the propeCb/Of the Department for Culture, Media and Sport.
If you are not the intended recipient of this message, please delete it.
All DCMS e:mail is recorded and stored for a minimum of 6 months
The original of this emafl was scanned for viruses by the Government Secure Intranet virus scanning Service supplied
by cable&Wireless Worldwide in pal~nership with MessageLabs. (CCTM Certificate Number 2009/09/0052.) On leaving
the GSi, this emaif was certified virus free.
CommunicatiOns via the GSi. may be automa~caUy logged, monitored and/or recorded for legal puq~oses.

Ck4GRP UK Limited t Registered off.ic~: ~round Floor, a~ ~ccfeston aquare, ~onuu. o .... ~r~. ~ = _
ntams mfo~tion which ma be confidentia~ and grivi|=~ed Unless you a~ethe in~ended ~gpie~. (e~r authOCze-d to receiVnee

This message co " " . " . ;..., .. :Y . - . ..... "t.. "~ _, :,..~_,L== fn mr~vone the me~s’age m" ~ny itifor~na{iofl co~a" d
~e~sa efodheinfended~e~ipMn~} yo~.mayno~use copy o~ssemnate~u ....... ~ ..... e e            " "e~b ~e ~ e~ait andde~etet~messagIL . ,e messacje, tf you: have mce~ved the n~essage ~ error, pMase adv[s~ the send . y ¯ P ~ .- , -           ¯     "

yo~ ve~ r~i~ch.

This emait was received from the INTER~T and scanned by the Oovemmeat Sec~e Ii~ra.r~et aati-~s
service s~pplied by Cable&Wireless World’de in partn"ership ~t~ MessageLabs. (CCTM Ce~i~cate
Number 2009/09/0052.) In case of problems, please call yo~ orgamsatlon s ~ Heipde’sk~.
Commtmications via the GSi may be aatomatically logged, mo~£ored and/or ree0rdeC~ for iegaI p~oses.
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Issued on behalf of BT, Guardian Media Group, Associated Newspapers LLrmtecL, ,Lrm!Icy LV.Ltrror .:,Lc,
Northcliffe Media and Telegraph Media Group

Embargoed until 0001 Monday 27 December 20.10

63% back full and independent probe into News Corporation bid
to take over BSkyB - ICM poll

Overwhelming support- for a full and independent investigation, into News Corporation’s bid to buy
the 61% of BSkyB that it does not already own, is revealed in an ICM poll of 2,006 people published

today.

Culture, Mediaand Sport Secretary Jeremy Hunt will receive an initial report from Ofcom on the
implications of the planned deal by 31 December. He then has until 15 January to decide whether or
not to refer it to the Competition Commission for a full-b!own review. Mr Hunt can task the
Commission to examine whether the merger would reduce the plurality of the UK media and should

therefore be blocked.

The survey- commissioned by BT, Guardian Media Group, Associated Newspapers Limited, Trinity
Mirror Pie, Northcliffe Media and Telegraph Media Group - discloses the depth of public concern
over the proposed takeover, which was cleared on competition grounds last week by the European

Commission:

¯ 63% said there should be an independent investigation before deciding whether to allow the

deal to proceed

84% said that a single organisation should not be allowed to control too much of the news

media

75% said itwas important to have competing independent sources of news in the UK

44% oppose the deal with a mere 5% being in favour; opposition among Conservative voters
was nearly as strong, with 43% opposed and just 5% in favour

53% of those who currently iden@ themse|ves as Lib Dem oppose the deal with just 4%

being in favour.

A spokesman for the alliance of media groups said:

"This deal marks a significant change of control and the public is clearly concerned. If anything,
popular awareness of the !ssues at stake will now be substantially higher."

"A clear majority of the public wants a ~l! and independent investigation i~to News C:orporation’s
bid to take over BSkyB. The Competition C~O~S~~ p~0~s ~at me¢~sm. ~e p~l~ s
concern that no one organisation should ~oat:rol too much of the rrews-as News Corporation would

under the planned deal - is also very striking."

’°Of those who expressed a view, nine times as many people oppose the deal as support it. With 44%
opposing and 5% in favour, that is a significant level of concern. Opposition is stacked against the

deal among Conservative voters too."

-ends:
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Issued on behalf of BT. Guardian Media Group, Associated Newspapers: Limited, TrinfW Mirror Plc,
Northdiffe Media and Telegraph Media Group

Notes to Edi{ors: [CM in~erdewed 2,006 ad~llts aged I g+ from its oalir~e pas.e~ between ! 0th
and 12th December 20~0. This was before the power to ret%r the NewsCorpiBSk3 B case ~o
the Competition Commission was tra;qsf}rred from the Business Secretary, xf ince Cable. vo
the C~lt~are, Media and Sport Secretary~ .Je,mmy }:banto ~r~terviews were co~.d~cted across
Great Britaf~ aad data is weighled to be nado~la~iy ~vpmse~tative of’the t8¢ adult population°

2. Data from questions quoted herefr~:

Q~aestiem To what extent do you agree or disagree with the folIowk~g statemer~ts?

R is important to have competing indeper~de~t sources of p~ews i’a the UK~

O
stmng!y agree
rend to agree
Neither agree nor disagree
Tend to, disagree
Strongly disagree
Don’t kn.ow

37%
38%
t9%

3%
t%
!%

We should not a[tow a single orgar~isatior~ ~o cor~trol ~oo mucTh efthe n,~ s media.

® Strongly agree
Tend to agree
NeRher agree nor disagree
Tend: to disagree
Stm~g[y d~sagr, ee

51%
34%
I1%
2%
I%
!%
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Issued on behalf0f BT, Guardian Media Group, Associated Newspapers Limited, Trinity Mirror Plc,
Northcliffe Media and Telegraph Media Group

Question: Some people have argued that if News Corporation purchases BSkyB, it wilt resuk in too
few ’media voiceS’ in the UK and so -there shoutd be a [ult arid ir~dependent investigation befbre a
decision is taken on whether to allow the purchase to proceed° Others have argued that_ if News
Corporation purchases BSkyB there would stiIl be e~oug}~ "me d{a v oices" is. the UK and there ~s ao
need for an investigation.

Which of the following statements comes c~oser to your v~ew?

There should be an independent investig ation before
deciding whether to NIow the purchase to proceed

An investigation is not necessary and the purchase should
be allowed to [orooeed without holding one

Neither of these
Something else
Don’t know

63%

lO%

8%
3%

!6%

Questiem News Corporation currently ow~s 39% of BSkyB and now wishes to buy the
remaining 6 !% and thereby gain full ownership of BSkTB, To what extent c~o you support-or
oppose the idea of News Corporation owning all of BSkyB?

O

Strongly support
Tend to-support
Neither support nor oppose
Ter~d to-oppose
Streng~y oppose
Do~

1%
3%
41%
23%
21%
1!%

t%
4% 4%

44% 37%

24% 28%
!9% 25%
8% 6°/;
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OFFICE OF FAIRTRADING

A report to the Secretary of State for Culture, Olympics, Media
and Sport in response to the European intervention notice
issued on 4 November 2010 in relation to the anticipated
acquisition by News Corporation of British Sky Broadcasting
Group plc

A report pursuant to Article 4(2)-(5) of the Enterprise Act 2002
(Protection Of legitimate interests)Order 2003

30 December 2010
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BACKGROUND AND ADVICE

¯ This report is made following the European intervention notice (the
Notice) given to the Office of Fair Trading (OFT) by the Secretary of
State on 4 November 201.0 pursuant to section 67(2) of the
Enterprise Act 2002 (the Act).1 This report has been prepared
pursuant to Article 4 (2)-(5) of the Enterprise Act 2002 (Protection
of legitimate interests) Order 20032 (the Order).

.
The Notice required the OFT to investigate and report to the
Secretary of State in accordance with Article 4 of the Order within
the period ending on 31 December 2010. Article 4 of the Order
requires the OFT to provide advice to the Secretary of State on the
considerations relevant to the making of a reference under section
33 of the Act which are also relevant to the Secretary of State’s
decision as to whether to make a reference under Article 5 of the
Order. Specifically, the OFT is required, to provide a decision as to
whether it believes that it is, or may be, the case that arrangements
are in progress or in contemplation which, if carried into effect, will
result in the creation of a European relevant merger situation as
defined in section 68 Of the Act.

=
The Notice also required the Office of Communications (Ofcom) to
investigate and.report in accordance with Article 4A of the Order,
within the same period on the sufficiency of plurality of persons with
control, of-media enterprises.

=
This report sets out the reasons why the OFT believes that the
Secretary of State has jurisdiction and is able to exercise the power
to make a reference to the Competition Commission (the CC) under
Article 5(3) of the Order to address any media plurality concerns
arising from the merger provided that the Secretary of State believes
that the conditions set out in Article 5(3) of the Order are satisfied.

THE PARTIES

.
News Corporation (News Corp) is a global media company active in:
(1) filmed entertainment; (2) television; (3) cable network
programming; (4) direct broadcast satellite television; (5) integrated
marketing services; (6) newspapers and information services; (7)
book publishing; and (8) other activities such as digital media

Although the Notice was originally given on behalf of the Secretary of, State for
Business, Innovation and Skills, following the transfer of all responsibility for competition
issues relating to media, broadcasting, digital and telecoms sectors to the Secretary of
State for Culture, Olympics, Media and Sport on 21 December 2010, this report is
submitted to him. ................................. -
z S.I. 2003/1592.
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°

properties and outdoor display advertising. In the UK, it ow ns several
daily and weekly newspapers (those are The Sun, The News of the
World and.The Times)and 39.14 percent of British Sky
Broadcasting Group plc (BSkyB).

The target is BSkyB. The acquisition will be effected through an offer
to acquire the entire issued and to be issued share capital of BSkyB
not already owned by News Corp. BSkyB’s activities in the UK
include: (1)the creation and retail and wholesale distribution of
’linear’ TV channels; (2) the retail distribution of BSkyB’s and third
parties’ ’audiovisual’ content; (3) the provision of retail telephony
and broadba~nd services; (4) the provision of conditional access,
access control and electronic program guide services to broadcasters
and interactive service providers; (5) the sale of advertising and
sponsorship on BSkyB and third parties’ channels and websites; (6)
.interactive services on BSkyB’s platform; and (7)the provision of
fixed-odds betting services.

THE TRANSACTION

.

News Corp intends to acquire BSkyB through an offer forthe entire
issued and to be issued share capital of BSkyB not already owned by
News Corp.
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JURISDICTION

Introduction

.
This transaction falls for consideration under the EC Merger
Regulation.3 As a result, the European Commission has sole
jurisdiction to investigate the competition aspects of this
transaction.4 However, Member States may take appropriate
measures to protect legitimate interests other than those taken into
consideration by the Merger Regulation and compatible with the
general principles and other provisions of Community law.5 The
second paragraph of Article 21 (4) Merger Regulation states that
plurality of the media shall be regarded as a legit°imate interest.

g. Under section 58 of the Act, the need, in relation to every different
audience in the United Kingdom or in a particular area or locality of
the United Kingdom, for there to be a sufficient plurality of persons
with control of the media enterprises serving that audience is
specified as a public interest consideration. The Secretary of State is
therefore entitled to intervene in relation to a European relevant
merger situation where he believes that it is.or may be the case that
one or more t~han one public interest consideration is relevant to a
consideration of the relevant merger situation concerned.

10. Under section 68 of the Act, a European relevant merger situation
means a relevant merger situation: (a) which w ill be created if
arrangements which are in progress orin contemplation are carried
into effect; (b) by virtue of which a concentration with a Community
dimension (within the meaning of the Merger Regulation), or a part
of such a concentration, will arise; and (c) in relation to which a
reference was prevented from being made under section 33 (whether
or not there would otherwise have been a duty to make such a
reference) by virtue of Community law or anything done under or in
accordance with it.

11. The OFT sets out below why it believes that arrangements are in
progress or in contemplation which, if carried into effect, will result
in the creation of a European relevant merger situation.

3 Council Regulation (EC) No 139/2004 on the control of concentrations between
undertakings (the Merger Regulation.).4 Article 2.1 (3)Merger.Regulation ...................
s Article 21 (4) Merger Regulation.
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The transaction would create a relevant merger situation under the Act

12. A merger must meet all three of the following criteria to constitute a
relevant merger situation for the purposes of the Act:6

two or more enterprises must cease to be distinct, or there
must be arrangements in progress or in contemplation which,
if carried into effect, will lead to enterprises ceasing to be
distinct; and

either the value of UK turnover of the enterprise which is
being acquired exceeds £70 million or the enterprises which
cease to be distinct suppiy or acquire goods or services of any
description and after the merger together supply or acqui.re at
least 25 per cent of al! those particular goods or services
supplied in the UK or in a substantial part of it; and

either the merger must not yet have taken place; or (subject to
certain exceptions) the merger must have taken place not
more than four months before the reference is made.

13. Taking each of these criterion in turn.

Enterprises ceasing to be distinct

14.

15.

Based on the information submitted by News Corp, arrangements are
in progress or in contemplation which, if carried into effect, will
result in the creation of a relevant merger situation. These
arrangements are the steps News Corp is taking to acquire BSkyB
and which, if successful, will bring two or more enterprises (being
each of News Corp and BSkyB) under common control.

At present, News Corp already owns 39..14 per cent of BSkyB and
may therefore already exercise some degree of control7 over BSkyB
for the purposes of the Act. However, section 26(4) of the Act
provides that a person-or group of persons may be treated as
bringing an enterprise under his or their control if being already able
to control or materially to influence the policy of the person carrying
on the enterprise, that person or group of persons acquires a
controlling interest in the enterprise or, in the case of an enterprise
carried on by a body corporate, acquires a controlling interest in that
body corporate.

See Merger A ssessment Guidelines (OFT 12 5 4), paragraph 3.1.3.
7 That is, the ability to control or materially to influence the policy of BSkyB, but without
having a controlling interest in BSkyB. See paragraph 3.2.5 of the Merger Assessment
Guidelines (OFT t-,2 5.4,),- .............................................
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16. The transaction would result in News Corp acquiring a controlling
interest in BSkyB.8 Regardless of whether News Corp was able
previously to control or materially to influence the policy of BSkyB,
section 26(4) means that the transaction would result in a change in
the level of control so as to enable BSkyB to be treated as being
brought under News Corp’s control for the purposes of the Act.

Turnover threshold

17. The turnover test under the Act is met because the UK turnover of
BSkyB is greater than £70 million.

Four-month time limit

!8. The third criterion is, at present, met because News Corp has not
completed the acquisition of the remaining shares of BSkyB.
However, following the approval of the proposed acquisition by the
European Commission (see paragraph 20 below), News Corp is
permitted to acquire a controlling interest in BSkyB. As such, if at
any stage, News Corp were to acquire shares in BSkyB above 50 per
cent of its issued share, capital, then the power to make a reference
under the-Act would last for four months from the date of such an
acquisition.

19. As a result of the above, arrangements are in progress or in
contemplation which if carried into effect would result in the creation
of a relevant merger situation.

TransaCtion with Community dimension

20. The European Commission concluded on. 21 December 2010 that the
transaction constitutes a concentration with Community dimension,
but that it would not significantly impede effective competition in the
European Economic Area (EEA) or any substantial part of it.9

21. As a result of this transaction, arrangements are in progress by
virtue of which a concentration with a Community dimension (within
the meaning of the Merger Regulation) will arise.

22. In. relation to those arrangements, a reference would be prevented
from being made since the European Commission has asserted its

8 A ’controlling interest’ generally .means a shareholding of more than 50 per cent
of the voting rights in a company. See paragraph 3.2,14 of the Merger Assessment

~Case No. COMP/M.5932. Decision not yet published. See IP/10Ii767~ ................................................
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exclusive jurisdiction based on Article 21 (3) of the Merger
Regulation. 10

Conclusion on jurisdiction

23, As a result of the reasons above, the OFT believes that there are
arrangements in progress or in contemplation which, if carried into
effect, will create a European relevant merger situation within the
meaning of section 68(2) of the Act.

SUMMARY OF THIRD PARTY REPRESENTATIONS

24. Under Article 4 of the Order, the OFT’s report may contain a
summary of any representations about the case which have been
received by the OFT and which relate to media plurality and which is
or may be relevant tothe Secretary of State’s decision as to w hether
to make a reference under Article 5. The OFT may also include
advice and recommendations w hich relate to media plurality and
which is or may be relevant to the Secretary of State’s decision as
to whether to make a reference under Article 5.

25.

26.

Following receipt of the Notice, the OFT has consulted and invited
comments on jurisdictional matters only, since the Secretary of State
has requestedOfcom to report on the issues relating to media
plurality. 41 In response to the OFT’s consultation, tw o third parties
made representations.

These representations were not directly relevant for this report since
they addressed competition issues. These representations were
provided to the European Commission for consideration in its
assessment. !2

27. No representations were received that the Secretary of State does
not have jurisdiction to intervene in this case.

CONCLUSION

28. The OFT advises the Secretary of State that arrangements are in
progress or in contemplation which, if carried into effect, will result
in the creation of a European relevant merger situation for the
purposes of section 68(2) of the Act. Therefore, the OFT believes

~o As stated above. See paragraph 20 above.~1 See further section 44A of the Act and 4A of the Order.
~2 The representations received also urged the OFT to request that the European
Commission refer the case to the UK for a competition assessment pursuant to Article 9
Merger Regulation. In the context of these submissions, representations on why this
transaction gives rise to a relevant merger situation were made. These are substantially
aligned with the OFT’s view s as stated above (see paragraphs-t2~19).
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that the Secretary of State has jurisdiction to make a reference to
the CC under Article 5(3) of the Order to address any media plurality
concerns if the Secretary of State believes that the conditions set
out in Article 5(3) of the Order are satisfied.

ulrector, Mergers
Office of Fair Trading
30 December 2010
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Section 1

Summary
Introduction

!.!

1.2

On 3 November 2010 News Corporation ("News Corp") notified the European
Commission of its intention to acquire the shares in British Sky Broadcasting Group
plc ("Sky") it does not already own (throughout the report we refer to this as the
"proposed acquisition" or "the transaction"). This would increase its holding from
approximately 39.1%’to 100%.

On 4 November the Secretary of State for Business, Innovation and Skills issued a
European intervention notice in relation to the proposed acquisition. The notice
specified the public interest consideration in section 58 of the Enterprise Act 2002
(’the Act’) concerned with the sufficiency of plurality of persons with control of media
enterprises. This is:

"the need, in relation to every different audience in the United Kingdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient plurality of
persons with control of the media enterprises serving that audience’:

1.3 He asked Ofcom to investigate and to report to him by 31 December 2010 providing
advice and recommendations on the specified public interest consideration, which
may be relevant to the Secretary of State’s decision on whether to refer the case to
the Competition Commission.

1.4 It is not Ofcom’s role to advise on whether concerns are conclusively established but
rather to advise on whether there may be concerns such that a fuller second stage
investigation is warranted. In our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisitioh maywarrant fuller consideration by
the Competition Commission is fairly low. Ofcom rTeeds to hold a reasonable belief,
on the basis of the evidence available, that the proposed acquisition may operate or
be expected to operate against the public interest.

1.5 In fulfilling this role, we have had particular regard to the significance attached by
Parliament to media plurality to the functioning of a healthy and informed democracy.
The relevant Government minister said in 2003 that "[media] plurality is important for
a healthy and informed democratic society. The underlying principle is that it would
be dangerous for any. person to control too much of the media because of his or her
ability to influence opinions and set the political agenda"3

1.6 We have undertaken our own analysis and new primary research and taken into
account submissions received from a range of stakeholders including:

¯ 20 commercial and professional organisations (including News Corp and Sky);

¯ 8 academics and industry observers;

1 There has only been one previous instance of an intervention notice being issued in relation to this

[ublic interest consideration involving Sky’s proposed acquisition of 17.5% of ITV ("Sky/ITV")
Office of Fair Trad n.q & Ors v IBA Health Ltd [2004] EWCA Civ 142 (19 Februa~ 2004)

3 Eord TVicJni~bsh-0f-J:-Ja~:i-ngey ii~arJiamenta~ 0nder-Secret:a~, EJ-CiVi-S) 2 ,July 2()~03, ~JLI-ansard .......

4
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1.7

1.8

1.9

1.10

1.11

¯ 96 direct submissions from individuals; and

1.12

¯ 58,600 individuals via two online campaign groups.

We have taken account of the relevant DTI Guidance4, the Competition
Commission’s report on the Sky/ITV case5, and the Court of Appeal’s judgment in the
Sky/ITV case6. We have also considered other relevant regulatory provisions, in
particular, the impartiality requirements under Ofc.om’s Broadcasting Code,

It is important to note that whilst a number of parties have suggested to us that the
proposed transaction may also raise competition concerns, we are concerned only
with the specific public interest consideration referred to us by the Secretary of State
in his interventionnotice. The effect of the transaction on competition was the subject
of a separate investigation by the European Commission that resulted in the
proposed acquisition being approved under the EU Merger Regulation7,

In light of the potential issues raised by representations made to us, we have looked
at the public interest conside ration in two ways:

the ’static’ effects of the proposed acq uisition -on plurality immediately after the
transaction in terms of range and number of persons controlling media
enterprises including their ability to influence opinions; and

¯ the ’dynamic’ effects of the proposed acquisition - issues that may arise over
time, within a forward view of how plurality may develop.

In considering plurality and the need for there to be sufficient plurality, we have
considered the range and number of persons having control Of media enterprises in
the context of their ability to influence opinions and control the agenda8, -

In doing so we have had regard to the Government statement during the debate of
the plurality provisions (see paragraph 1.5 above) and the Secretary of State’s
guidance on the media public interest merger provisions, which states that the public
interest consideration ’is concerned primarily With ensuring that control of media
enterprises is not overly concentrated in the hands of a limited number of persons. It
would be a concern for any one person to control too much of the media because of
their ability to influence opinions and control the agenda. This broadcasting and
cross-media public .interest consideration, therefore, is intended to prevent
unacceptable levels of media and cross-media dominance and ensure a minimum
level of plurality~.

Ofcom has a wide discretion in relation to the assessment of sufficient plurality.
Following the Court of Appeal decision in Sky/ITV, what is required is "a qualitative
assessment of the position resulting, or likely to result", from the proposed

4 DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant merger

situations, May 2004
Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the shares in ITV PIc

sent to Secretary of State (BERn) 14 December 2007,CCompetition Commission")
6 British Sky Broadcasting Group plc v The Competition Commission and The Secretary of State for
Business Enterprise and Regulatory Reform [2010] EWCA Civ 2 ("Court of Appeal")
~http:~eur~pa.eu~rapid~pressRe~easesActi~n~d~?reference=~P~1~1767 &f~rmat=HTML&aged=~&~angu
age=EN&guiLanguage=en

Competition Commission report, paragraph 5.7 and Court of Appeal paragraph 90 on range and
number.
9 DTI Guidance, paragraph 7.7
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acquisition1°, This is inevitably a matter of judgment, which we have exercised with
regard to the considerable importance Parliament has attached to media plurality for
the functioning of a healthy and informed democracy.

1.13

1.14

News Corp argued to us that plurality has increased since Parliament last legislated
in relation to it, the inference being that it must now be more thansufficient such that
the proposed transaction (even if it reduces plurality) cannot be said to operate
against the public interest. On the other hand, many other respondents have argued
that plurality is already insufficient and that the proposed transaction would
exacerbate the problem11.

When examining the effects of the proposed transaction on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the
Competitionx Commission in the Sky/ITV case:

"Whilst recognising that it would not be sufficient for plurality purposes to rely on a
single provider (for example, the BBC), we do not consider it necessary to take a
view on precisely how many owners would constitute a ’sufficient" level of plurality of
persons. Rather, we have looked qualitatively at sufficiency. We have considered
sufficiency by reference to the current levels of plurality, having regard to any
change in plurality that arises as a result of the acquisition. ,12

Relevant audiences

1.15 We have defined the relevant audiences as United Kingdom audiences for cross-
media news and current affairs including TV, radio, newspapers and the internet.
This is because:

News and current affairs = news was the main focus of the majority of
representations. In addition, consumers rank news highest in terms of both
personal and social importance13. Current affairs also plays an important role in
providing consumers with information and analysis and therefore in the
development of public opinion. The various media platforms like newspapers are
not solely devoted to news and include comment on current affairs.

Cross-media - prior to the transaction News Corp provides news and current
affairs in newspapers and online, whilst Sky provides news and current affairs
directly’on TV and online, and indirectly over radio as a result of wholesale news
provision to commercial radio through a contract with IRN. Therefore, other than
online, the proposed transaction would not change the number and range or
ability to influence within each individual platform. The main effect of the
transaction is in relation to cross-media audiences.

¯ UK-wide audiences - the two parties mainly provide news and current affairs to a
UK-wide audience, with limited provision of news to specific regions or localities.

~o Court of Appeal, paragraph 87
1~ See for example responses from 38 Degrees, Campaign for Press & Broadcasting Freedom

paragraphs 4.1 to 4.3 and 5.1, NUJ pages 3 and 4, Robert Beveridge page 2 and Prof Steven Barnett
i~age 6.

A typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: "When examining the
effects of the proposed transaction on the sufficiency of plurality of persons in control of the media, we
adopt the same approach taken by the Competition and Commission in the Sky/ITV case"I2 Corn~etition Commission, 2007, paragraph 5.15.
13 ~eei~-i~iure 4 ................................ " ......................................................................................
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No sub-group audiences - there are some variations in news consumption among
age and socio-economic groups, but we have no substantive evidence
suggesting there are specific concerns for sub-group audiences. We do not
believe that any particular sub-groups would be more significantly affected than
the population as a whole as a result of this proposed acquisition.

PI urality of persons with control of media enterprises

1.16 Ofcom’s consideration of plurality takes into account the fact that News Corp already
owns approximately 39.1% of Sky. However, the proposed acquisition would give it a
100% ownership of shares in Sky so that Sky would become a wholly owned
subsidiary of News Corp. Currentty, News Corp’s stake in Sky, while representing
material influence, over Sky, does not enable News Corp to pass general and special
resolutions alone given the presence of other shareholders and independent
directors.TM

1.17

1.18

1.19

Full control would allow News Corp to take decisions involving Sky which are in the
exclusive commercial interests of News Corp. In light of the fact that the proposed
transaction would give’News Corp total control of Sky, we consider it would result in
a reduction in the number of persons with control of media enterprises and that Sky
would cease to be a distinct media enterprise.

In addition, we also consider the number and range of views across different media
enterprises in the context of their ability to influence, and the range of views within
media enterprises.

This is the approach adopted by the Competition Commission in Sky/I-rV where it
termed the former external plurality and the latter internal plurality, although in that
case the Corn petition Commission was considering a situation involving Sky’s
acquisition of 17.’9% shareh01ding in ITV as compared to 100% in this case.TM

External plurality

1.20

1.21

Representations have been made to us that after the proposed transaction the re
would be sufficient plurality by reference to the total number and range of media
enterprfses available. However, as set out in paragraphs 1.10 and 1.11, we consider
that in assessing sufficient plurality we should loQk not simply at the number and
range of media enterprises, but also at their relative ability to influence and inform
public opinion.

We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry measure which can be used
consistently across-media platforms. These are:

¯ Audience share and reach within individuai p/atforinse6. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

14 In Sky/ITV, we assumed that News Corp’s 39% shareholding -gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
context the question of News Corp having full control of Sky.
15 Competition Commission report, paragraph 5.11
16 Audience share is the percentage of total consum ption accounted for by a specific news provider.
Audience reach is the per’centage of the total audience which is exposed to a specific news provider

7
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1.22

1.23

Figure

¯ Analysis of consumers" consumlStion of news - based on minutes of use by a
typical consumer in a day.

Primary research on consumers’ claimed use of different media. This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences17.

In considering the effect of the proposed acquisition on the relative positions of News
Corp and Sky within individual platforms, we have looked both at their audience
share and reach.

Comparison of either audience share or reach across platforms is not simple given
the different ways this information is collected. However, a comparison of reach is
helpful in understanding how many consumers may obtain news from News Corp or
Sky news content today. We have looked at this measure both on a wholesale and
retail basisTM. The reach of News Corp and Sky cannot be added together following
the proposed transaction-as there will be an overlap among consumers who already
use both News Corp and Sky content19.

1: Reach across platform (millions of people) at wholesale level

4O
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#a

258
"5 2O

o
l
!
1

10

TV Radio Press (AI R) Online (monthly)

Source: TV: October2010, BARB, AII Adults (16+), Radio: Q3 2010, RAJAR, All
Adults (16+), Press: Kantar MediaJNRS, all adults (16+), Online: October 2010,
Nielsen / UKOM, all 2+. See footnote 84 for source details. Methodologies for data
collection differ by industry. Note, radio reach is for all radio listening, not radio news
listening as RAJAR does not provide genre breakdowns.

lz This cross-platform metric is a ’share of references’, derived by determining which media outlets,
titles or channels consumers refer to when asked about their news and current affairs p.roviders
.across media platforms. See footnotes 54 and 55 and Annex 1. for more details
].~.Eor.zetaiL,s~ee, Eig,u~e,,.l,6 ...................................................................................................................................................................................
~9 For more details, see paragraphs 4.11 to 4.38
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1.24 Following representations made to us, we have also reviewed the effect of the
proposed acquisition in terms of minutes of use of news media across platforms.

! .25 This suggests that the proposed acquisition would see News Corp consolidate its
second place in terms of news consumption (rising from 14% to 24% including
wholesale news provision). This compares to the BBC, which has news consumption
of 44% of minutes and DMGT which iS third with 9%. This approach provides a
useful overview of cross-media news usage from a consumers’ perspective. Whilst
this assessment is an improvement on a straightforward analysis of availability, it is
still limited: it does not take into account the varying ability of different media to
influence opinion. This is set out in 5.24 to 5.32.

1.26 The results of Ofcom’s new market research are summarised below. This research is
based on a measure which takes into account the differential ability of alternative
media and media organisations to influence opinion as it shows consumers’ views of
their main sources and all regular sources Of news on a cross-media basis.

1.27 The data reproduced at Figure 2 relates to the wholesale provision of news, so it
takes account for example of the provision of TV news by ITN to C4 and by Sky to
Five.

Figure 2 - Effect of the proposed acquisition on news provision to audiences and
ability to influence based on wholesale news provision
Percentage of regular news and current affairs consumers - 96% of GB population

Gtouol
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Share of reference = all news sources
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90%

60%

5O%

40%

30%
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0,r,~

Reach - all news sources
(% of population)

Group2

Group4

Source: Ofcom, cross-media audience research, 20102°. Represents 96% of the GB
(excludes Northern Ireland) adult population aged 16+. See Annex 1 for details

1.28 This data suggests that providers of news and current affairs across-media platforms
can be divided into four broad groups based on their relative share of references by
consumers2~:

¯ The BBC has the largest share, representing 37% of the total references.

2°Share of all sources of news and current affairs used regularly (i.e. at least once a week) by adults
in GB, by wholesale news provider.
2~ See paragraph 4.43 onwards-for full details ..................
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1.29

1.30

1.31

1.32

ITN (providing news via ITV and Channel 4), News Corp and Sky news currently
constitute a second group of providers. Prior to the transaction each of these has ’
a share of references of around 10%. It is noteworthy that, since its launch, Sky
has built its presence in retail and wholesale news provision.

A third group, made up mainly of the other physical and online newspaper
providers have shares ranging from 5% to 1% of references. These include
DMGT, Trinity Mirror Group and the Guardian Media Gi’oup.

¯ Finally, a large number and range of other providers represent a further 11%
share in total, but individually, they have a small share of references

A similar story is apparent for the reach of different news providers - the number of
individuals who use each news provider at least once a week.

In terms of [each, the BBC (in the form of TV, online or radio) is used by 81% of UK
adults at least once a week. This compares to 40% for ITN, 33% for Sky News and
32% for News Corp. The next largest provider in terms of reach is DMGT with 16%
of adults using it as a news provider at least once per week22.

The reason why the BBC, ITN and Sky feature so prominently in this data is because
of the continuing importance of TV news as a means of influencing opinion. This also
accounts for the relatively high share of reference attributed to Sky News despite its
relatively small share of the total television news audience. The reason for the
prominence of News Corp is its strong position in newspapers, which makes it the
only non-TV media enterprise with a similar level of influence to the major providers
of TV news.

The effect of the proposed acquisition is to bring together one of the three main
providers of TV news with the largest provider of newspapers. The effect on the
relevant share of references and reach is indicated by our market research. In
relation to the provision of wholesale news:

The proposed transaction would result in Sky ceasing to be a distinct m e~dia
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp’s potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp’s reach as a percentage of regular news consumers would
increase from 32% to 5!%.

This does not suggest News Corp moves from Group 2 to Group !x in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wholesale level.

22 See Figure 22 and Figure 23 in section 4
× A typographical error contained in the version of this report sent to the Secretary of State on 31
p ecembe[ 2_o_!0 ha~ bee.n s~bsequent.!y c qrr.ep.Led he. [e..!h_,..e.. gdgi.na!~e_~/.~as..,~i’rTbJ~.~d~s, ~Qt~.~,ggest
News Corp moves from Group 1 to Group 2 in our charts".

10

MOD300004380



For Distribution to CPs

Report on public interest test

1.33 This analysis is based on all news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

1.34 However, a similar picture is displayed when considering all sources of retail news
provision, outlined below, and when considering the main source23 of news at the
retail level (see Figure 28 and Figure 30 in Section 4). In both cases,~ the BBC
continues to be the largest provider, while the transaction increases News Corp’s
potential ability to influence.

Figure 3 - effect of the proposed acquisition on news provision to audiences and
ability to influence based on retail news provision
Percentage of regular news and current affairs consumers - 96% Of GB population
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40% i,

35%

3O%

25%

20%

15%

10%

5%

0%

Share of reference - all news sources
(%)

Group3

.~ ~ ¯ ~ ~ ~

- ~

Group4

D

O

Group1
90% T "" "

6O%

5O%

4O%

Reach - all news sources
(% of population)

Group3

Source: Ofcom, cross-media audience research, 201024.

1.35 The BBC is the only Group 1 provider in our analysis, a consequence of its scale in
television, radio and online news. As with all media enterprises, the BBC may have
an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be "independent in all matters concerning the content of its
output...and in the management of its affairs," Its strategic direction is set by the BBC
Trust, which is held publicly accountable for the performance of its role in meeting the
"public interest, particularly the interest of licence fee payers". The Trust must also
maintain the independence of the executive, which oversees output. This is
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor.

Internal plurality

1.36 For the reasons set out above, we consider that the proposed acquisition by News
Corp, giving it 100% ownership of Sky’s shareholding, would reduce the number of
persons with control of media enterprises with Sky ceasing to be a distinct media
enterprise. Although News Corp would have full control of Sky we have nonetheless

24 Share of all sources of news and current affairs used regularly (i.e. at least once a week for all
sources, except for weekly newspapers/magazines which are defined as at least once a month) by
adults in GB, by retail news provider.
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\

considered the actual extent of control that would be exercised and exercisable by
News Corp. This is in line with the approach taken by the Court of Appeal2~.

1.37 We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinion, and in particular whether
Sky News could be seen to remain an independent voice to News Corp’s other news
outlets.

1.38

1.39

A number of the submissions received argue that there is a history of intervention in
relation to the News Corp owned newspapers, and that there is no reason why this
should not also occur in other media. News Corp submit that TV broadcasting has a
different culture from newspapers, and that for a combination of a number of reasons
such as editorial policy not being a matter for the board, audience expectations and
the nature of TV news (see further Section 5), the transaction would not jeopardise
the editorial inclependence of Sky News.

In light of the conflicting views that have been put to us on this issue and taking
account of the fact that in this case News Corp would acquire full control of Sky, we
do not consider that we can reach the view that internal plurality will ensure sufficient
plurality in the provision of news and current affairs as part of a first stage review.

1.40 News Corp’s submissions on internal plurality are made in the context of a regulatory
framework which it argues will safeguard against the over-representation of one point
of view. In particular News Corp have submitted that, in practice, the impartiality rules
help to ensure that the owner of a television station could not intervene to require
news items on their own television news service to receive lesser or greater
prominence for political reasons.

1.41

1.42

Ofcom’s Broadcasting Code requires that "news in whatever form, must be reported
with due accuracy and presented with due impartiality". The requirement for "due
impartiality" is not absolute and broadcasters’ have a degree of editorial discretion in
the selection of the news agenda. We recognise that the impartiality rules may
contribute as a safeguard against potential influence on the news agenda by media
owners, but they cannot themselves necessarily ensure against it.

In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and, hence, the statutory public
interest assessment, does not on its own ensure a sufficiency of plurality of news.
This was the position adopted by the Competition Commission in Sky/ITV.

Multi-sourcin.q and online news provision

1.43

1.44

In arguing that there would be sufficient plurality following the proposed transaction,
News Corp and Sky have made representations and provided evidence that multi-
sourcing (or the use by consumers of multiple sources of news) and the use of online
sources of news have both increased since the Communications Act was introduced
in 2003, which they consider to be significant.

Although a minority of consumers (18%26) rely on a single media owner, the majority
of consumers draw on a range of sources for news and current affairs. Our research

25 Court of Appeal, paragraph 121
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1.45

1.46

1.47

1.48

estimates that the average news consumer uses 2.9 news providersin a typical
week. Data from submissions from News Corp puts this higher at 4 sources per
week, but includes local and regional sources as well. The loss of Sky as a distinct
media enterprise would not materially change this average number of news providers
used by individual consumers.

However, although we believe multi-sourcing to be important, we do not believe we
can rely on it to ensure sufficient plurality. This is because the process of forming
public opinion does not just depend on individuals consuming news, and then each
forming their own opinion without reference to other consumers. Rather, individuals
consume news, debate and discuss it with others, and it is this process of both news
consumption and debate which helps form public opinion. In our view, what matters
more therefore are the number and range of news providers used by all consumers
and their relative significance, rather than the number and range used by each
individual.

We also recognise the increasing importance of online news provision today. Wider
availability and use of the internet, and the extension of media enterprises’ news
offerings online, allow consumers to access news more easily from a range of
different providers. Our audience research indicates that online usage appears to be
complementing the use of traditional media for consumers. This can increase the
availability of news sources, and result in consumers using a greater range of
sources than may h ave historically been the case.

However, traditional media providers account for 10 of the top 15 online providers of
news (eight newspaper groups plus the BBC and Sky), with the remainder
predominantly being news aggregators rather than alternative sources of news.This
suggests that today online news tends to extend the reach of established news
providers as opposed to favouring the use of new outlets that are not present on
traditional media. We recognise that this could change in the future, but the nature of
any such change is uncertain.

We have considered plurality and the need for there to be sufficient plurality by
looking at the number and range of persons with control of media enterprises in light
of their ability to influence opinion. We have done so in accordance with the purpose
of the public.interest consideration. We have considered carefully all ;the
representations made and evidence available to us, including submissions made in
relation.to the increase in m ulti.-sourcing and online news provision. However, for the
reasons summarised above and set out in full in Section 5, our view within this first
stage review, is that we consider it reasonable to believe that the proposed
acquisition may be expected to operate against the public interest since there may
not be a sufficient plurality of persons with control of media enterprises providing
news and current affairs to UK-wide cross-media audiences.

Forward looking dynamic assessment

1.49 The longer term effects of the proposed transaction are inherently uncertain. Many of
them will depend on how the wider media market develops, which is inherently
difficult to predict given the extent of dynamic Change within the sector. As a result,
the longer-term im plicatio ns of the transaction are harder to quantify in comparison to
the static effects, and therefore more difficult to take into account.

26 Ofcom cross media audience research, 2010
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1.50 These generally relate to the economic position of the merged entity by comparison
to the majority of other news providers in the market (outside of the BBC). Specific
concerns included:

¯ Development and launch of integrated news products for convergent devices and
media

¯ Cross promotion between News Corp news titles and channels.

¯ Bundling of news products with other media services.

1.51

1.52

1.53

1.54

1.55

¯ Winning new wholesale news contracts.

Few of these potential developments can be linked exclusively to the proposed
transaction. In considering the counter-factual, many of these developments may
come to pass regardless of the common ownership of News Corp and Sky. How far
such forward looking developments would affect plurality would depend on a range of
factors including the competitive responses of other players, how far new products
are replicable, or the adoption of new services by consumers.

Potential consumer benefits could arise as a result of the proposed transaction. For
example, News Corp and Sky have a track record of investing in news. News Corp
is an innovative, well resourced company that can and does explore.risky business
models which may benefit both consumers and the wider industry if proven to work.
We believe this is of particular significance in the context of current uncertainties as
content providers seek to identify profitable business models online, However, it is
unclear whether these consumer benefits may or may not result in positive effects for
plurality.

We have received representations that suggest there could be public interest.. .
concerns in a forward view. We also note that media markets and news provision is
changing dramatically, with the continued development, launch and adoption of new
products and services. The proposed acquisition may affect these mal’ket
developments given the strategic and financial ~ssets of the combined entity.
Re presentations made to us suggest such effects may be either positive for
consumers or negative for plurality over time. If it was the case that, over time,
plurality suffered as result of this proposed acquisition, this would reinforce our
conclusions on the static analysis.

However, there is a high degree of uncertainty about these developments. We do not
rely upon this forward looking analysis for our advice to the Secretary of State, but
note that there are 15ossible situations where both positive and negative effects from
the proposed acquisition could emerge.

In this context, it is important to note thereis no mechanism to address potential
plurality concerns arising in the future on an ex post basis.

Our advice and recommendations

1.56 This report provides advice and recommendations to the Secretary of State on the
specified public interest consideration in section 58 of the Enterprise Act 2002
concerned with the sufficiency of plurality of persc ns with control of media
enterprises.
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1.57 Ofcom’s advice, based on the evidence and reasons set out in this report, is that it
reasonably believes that the proposed acquisition may be expected to operate
against the public interest since there may not be a sufficient plurality of persons with
control of media enterprises providing news and current affairs to UK-wide cross-
media audiences. In reaching this view we do not rely on the dynamic effects
discussed in full in Section 6.

1.58 We believe there is, therefore, a need for a fuller second stage review of these issues
by the Competition Commission to assess the extent to which the concentration in
media ownership may act against the public interest, and we advise the Secretary of
State accordingly.

Concerns about wider market developments and sufficient plurality

1.59 The future market developments explored in this report suggest that the current
statutory framework may no longer be equipped to achieve Parliament’s policy
objective of ensuring sufficient plurality of media ownership. These market
developments include the risk of market exit by current news providers, or a steady,
organic growth in audience shares and increase in the ability to influence by any one
provider.

1.60 These changes are, by their nature, evolutionary. However, a public interest
consideration can only be triggered by a specific corpc rate transaction. The current
statutory framework may therefore fail to deliver its public interest objectives if
plurality in the UK is significantly reduced by developments that do not arise from a
specific corporate transaction involving media enterprises.

1.61

1.62

While there is a clear statutory framework for remedying competition concerns which
may develop following a merger or from general market developments,27 the same is
not true of concerns related to plurality. This means that if a transaction is found not
to operate against the public interest in relation to plurality, there is no subsequent
opportunity or mechanism to address or consider any plUrality concerns that may
emerge in the future.

This suggests that a more fundamental review and possible reform of the current
statutory framework may be required. Any such review would be a matter for
Parliament.

1.63 Any new mechanism would need to provide a means for intervention if market
developments resulted in significant co ncerns about the sufficiency of plurality over
time. At the same time, it must be transparent and proportionate, ensure freedom to
innovate in response to market developments, to make risky investments and earn
suitable rewards and must avoid creating negative or perverse incentives,

1.64 We therefore also recommend that the Government consider undertaking a wider
review of the statutory framework to ensure sufficient plurality in the public interest.
Specifically, we believe there may be value in providing for intervention where
plurality concerns arise in the absence of any transaction involving media enterprises
and which are not safeguarded by the current media ownership rules.

27 These include the use of ex post powers under the Competition Act, as well as the possibility of a
market investigatien reference under the Enterprise Act.
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Section 2

Introduction
The proposed acquisition and Ofcom’s role

2.1 On 3 November 2010 News Corporation notified the European Commission of its
intention to acquire the shares in British Sky Broadcasting Group plc it does not
already own (throughout the report we refer to this as the "proposed acquisition" or
"the transaction")° This would increase its holding from approximately 39.1% to
100%.

2.2 On 4 November the Secretary of State issued a European intervention notice in
relation to the proposed acquisition. The notice specified the public interest
consideration in section 58 of the Enterprise Act 2002 (’the Act’) concerned with the
sufficiency of plurality of persons with control of media enterprises. This is"

"the need, in relation to every different audience in the United Kingdom or in a
particular area or locality of the United Kingdom, for there to be a sufficient plurality of
persons with control of the media enterprises serving that audience’;

2.3

2.4

Consequently, Ofcom must report to the Secretary of State by 31 December 2010 on
this public interest consideration. Our report must provide advice and
recommendations on the specified public interest consideration, which may be
relevant to the Secretary of State’s decision on whether to refer the case to the
Competition Commission.

It is not Ofcom’s role to advise on whether concerns are conclusively established but
rather to advise on whether they may be concerns such that a fuller second stage
investigation is warranted, in our advisory role undertaking a first stage assessment
within 40 working days, the threshold to be reached for Ofcom to advise the
Secretary of State that the proposed acquisition may warrant fuller consideration by
the Competition Commission is fairly low. Ofcom needs to hold a reasonable belief,
on the basis of the evidence available, that it may be the case that the proposed
acquisition may operate or be expected to operate against the public interest28.

Our approach

2.5 After receiving the European Intervention notice, we published a guidance note on
our approach to the public interest test29 and invited the parties and other
stakeholders to comment on the proposed acquisition in a number of areas,
including: content types; audiences; media platforms; control of media enterprises;
and future developments in the media landscape3°. We received submissions from a
range of stakeholders, and have taken these into account in our advice.
Representations were received from :

¯ 20 commercial and professional organisations (including News Corp and Sky);

¯ 8 academics and noted industry observers;

28 Office of Fair Tradin.q & Ors v IBA Health Ltd [2004] EWCA Civ 142 (19 February 2004)_
29 http,://media.ofcom.or.q.uk/2010/11/04lquidance-nete-for-public-interest-test/

http:flmedia.ofcom.o[q.uld2010!! l l051invitation-, to-comrnent-public-interest-test-p[oposed- .............
acquisition-of-bskyb-by-news-corporation/
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¯ 96 direct submissions from individuals; and

¯ 58,600 individUals via two online campaign groups.

In order to assess the public interest consideration defined by the Secretary of State,
we have adopted a similar approach to that of the Competition Commission in the
Sky/ITV case. We have therefore considered:

¯ The nature of the public interest test, including sufficient plurality, described
below

¯ the relevant audience(s), defined in Section 3;

¯ the current market situation, including News Corp and Sky’s contribution to news
and current affairs and consumers’ behaviours, outlined in Section 4

¯ the static effects of the proposed transaction, considered in Section 5,

¯ a forward view (dynamic) of the effect of the proposed transaction, in Section 6;
and

2.7 We provide conclusions and recommendations in Section 7.

Sufficient plurality of persons with control ofmedia enterprises

2.8 As explained in the Secretary of State’s guidance on the media public interest merger
provisions, the public interest consideration outlined in 2.2 above ’is concerned
primarily with ensuring that control of media enterprises is not overly concentrated in
the hands of a limited number of persons. It would be a concern for any one person
to control too much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross-media public interest consideration,
therefore, is intended to prevent unacceptable levels of media and cross-media
dominance and ensure a minimum level of plurality’31.

2.9

2.10

Ofcom has a wide discretion in relation to our assessment of sufficient plurality. What
is required is "a qualitative assessment of the position resulting, or likely to result",
from the proposed acquisition32. This is inevitably a matter of judgment, which we
exercise with regard to the considerable importance Parliament has attached to the
preservation of plurality of controllers of media enterprises33. The relevant
Government minister said in 2003 "[media] plurality is important for a healthy and
informed democratic society. The underlying principle is that it would be dangerous
for any person to control too much of the media because of his or her ability to
influence opinions and set the political agenda"34.

News Corp argued that plurality has increased since Parliament last legislated in
relation to it, the inference being that it must now be more than sufficient such that
the proposed transaction (even if it reduces plurality) cannot be said to operate

31 DTI Guidance: the Enterprise Act 2002: Public Interest Intervention in Media Relevant. merger

situations, May 2004, paragraph 7.7
3z Court of Appeal British Sky Broadcasting Group plc v The Competition Commission and The
Secretary of State for Business Enterprise and Regulatory Reform [2010] EWCA Civ 2 ("Court of
Appeal’), at paragraph 87.
3~ Ibid at paragraph 104.
~4 Lord Mclntosh of Haringey (Parliamentary Under Secretary; DOMS) 2 July 2003, Hansard
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against the public interest. On the other hand, many respondents argued that
plurality is already insufficient and that the proposed transaction would exacerbate
the problem35.

2.11

2.12

When examining the effects of the proposed acquisition on the sufficiency of plurality
of persons in control of the media, we adopt the same approach taken by the CC in
the Sky/ITV case:

"Whilst recognising that it would not be sufficient for plurality purposes to rely on a
single provider (for example, the BBC), we do not consider it necessary to take a view
on precisely how many owners would constitute a ’sufficient’ level of plurality of
persons. Rather, we have looked qualitatively at sufficiency. We have considered
sufficiency by reference to the current levels of plurality, having regard to any change
in plurality that arises as a result of the acquisition."~6

We therefore commence our analysis by reference to the current levels of plurality.
We consider how the proposed transaction may affect the level of plurality in the
marl<et today, and whether this may raise risks for the public interest in terms of a
potential reduction in media plurality such that a fuller second stage investigation is
warranted.

2.13 In undertaking our assessment, we consider a number of broad points that underpin
our advice and recommendations. These include:

¯ defining the relevant audiences for the proposed acquisition;

¯ media enterprises;

¯ control of media enterprises and assessing the effects of any change on plurality;

¯ assessing external and internal plurality;

¯ the timeframe for forward-looking analysis; and

¯ plurality and other regulatory measures.

Defininq the relevant audiences for the proposed acquisition

2.14 In relation to the audiences served by the. merging parties, (which includes
readers3Z), the Act gives us a wide discretion to consider them all together,
separately, parts of them or in groups, as we consider appropriate38.

2.15 In this case we consider that relevant audiences should be defined according to:

¯ Content types: Parliament did not define specific content genres as being
important to plurality. We need to consider which content types are most relevant
to the proposed acquisitbn and plurality.

35 See e.g. responses from 38 Degrees, Campaign for Press & Broadcasting Freedom paragraphs 4.1

to 4.3 and 5.1, NUJ pages 3 and 4, RObert Beveridge page 2 and Prof Steven Barnett page 6.38 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the shares in ITV PIc

sent to Secretary of State (BERR) 14 December 2007,("Competition Commission")., paragraph 5.15.
3~ S_.~,_c.t.i.o.n ~.8_~] .._o.f theA.c~t ................................................................................................................................

Section 58A(6) and (7) of the Act
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2.16

Geo,qraphical location: the audience affected by the proposed acquisition may be
UK-wide or confined to particular geographical areas. This depends primarily on
the geographical scope of the activities of the media enterprises involved in the
transaction.

° Media platforms: audiences should also be defined according to the media used
to access relevant content types provided by the merging parties.

Sub-,qroups: in defining audiences we have also had regard as to whether
particular sub-groups (for example according to age, socio-economic groups,
ethnicity or other criteria) may be more affected than others by the proposed
transaction.

Section 3 of this report discusses our audience definition.

Media

2.17

2~18

2.19

2.20

enterprises

For the purposes of this assessment a "media enterprise" consists in or involves
broadcasting or the supply of newspapers39. Broadcasting means, very broadly, the
provision of radio and television services4°. A "newspaper" is a daily, Sunday or local

UK41.
newspaper circulating wholly or mainly in the UK or part of the     However, media
enterprises typically publish content online, reflecting the public’s growing access to
and popularity of the intemet. When we are considering the %ufficiency~’ of plurality of
media enterprises, we have had regard to the content they, and others, publish
online.

In many of the representations we received, stakeholders have commented on the
role of the internet, including online news providers Who are not also UK "IV news
broadcasters or newspaper groups. In terms of the Enterprise Act, these are not
defined as media enterprises. However, we consider the internet and wider online
news provision to be relevant in any consideration of the sufficiency of plurality in the
provision of news and current affairs and we. have taken it into account.

Some representations submitted that wholesale news provision also falls outside the
scope of the public interest consideration. As noted by the Competition Commission,
in providing wholesale news to channels and publishers, both wholesaler and
channel operator share some degree of editorial influence.

"Within the strategic framework provided by the channel operator, the news provider
(e.g. ITN, sky News)is responsible for day-to-day editorial control, such as selecting
the stories to be presented on a given bulletin and the way in which they are to be
presented..the channel operator remains ultimately accountable (including to the
regulator) for the news that is presented on its channels"42

Sky’s provision of news (’Sky News’) to other media enterprises may not, of itself,bring Sky within the definition of "media enterprise" for !he, purpose of the statutory-

test. However, it is relevant to the question of the comri~)udon maae c)y ~nose uu~e~
media enterprises to plurality and therefore to the degree of any concerns arising
from the proposed transaction. In any event, Sky is a "media enterprise" and it

39 Sections 58A(1) and 58A(2) of the Act.
40 Services for which a Broadcasting Act licence is required, see section 44(9) of the Act.
4! Section 44(10)of the Act.
42Competition Commission,2007, par 5.55 (c) and (d). ....

19

MOD300004389



For Distribution to CPs

Report on public interest test

indirectly serves a variety of audiences besides its retail audiences, through
wholesale news provision.

2.21 Typically, while national news outlets may source news from upstream providers like
news wires, the national news outlet generally retains editorial control and plays a
significant role in shaping the position and tone of their output. This is qualitatively
different from wholesale news provision by ITN and Sky News to TV and radio
retailers, the scope of the latter to make day-to-day editorial decisions on the content
is far smaller.

2.22 In the analysis which follows, we present data on the proposed transaction both with
wholesale content provision included, and with it excluded. In considering wholesale
content provision, we have only included those wholesalers who typically provide a
refined product in relation to which there is little scope for editorial adjustment by the
retailer. This means we have included ITN and Sky News, but excluded, for example,
the news wires.

Control of media enterprises and assessin,q the effects of any change on plurality

2.23 Ofcom’s consideration of plurality takes into account the fact that News Corp already
holds approximately 39.1% of Sky, noting the proposed acquisition would move it to
having full control. In Sky/ITV, the Court of Appeal determined how we should
approach a situation like this within the framework of the Enterprise Act 2002 (the
"Act").

2.24 Our starting point is that the proposed acquisition reduces the number of persons
having control of media enterprises43. Full contro! will allow News Corp to do a
number of things it cannot do at present, for example, to take decisions which are in
the exclusive commerci al interests of News Corp.

2.25

2.26

However, the Court of Appeal has made it clear that in order to assess plurality and
sufficiency of plurality, it is right to look not just at the number of persons having
control, but also at the range44 of persons having control, before and after the
transaction. We must also "take into account the actual level of control exercised and
exercisable over a relevant enterprise by another’ and make an assessment which is
qualitative not quantitative4~.

In this report we have categorised these considerations under number and range,
and included an assessment of the sources of news and current affairs available to
consumers.

2.27 In addition, we believe a consideration of the relative ’ability to influence’ of media
enterprises, particularly evidenced by audience share, reach and trust, is important to
any assessment of the effect of the proposed acquisition on. plurality. This is
because, as the DTI guidance outlines, what constitutes a sufficient number of
owners controlling media enterprises in a given case may be affected by the relative
audience shares that these enterprises hold46. Should a transaction increase
significantly the ability of one media enterprise to influence relative to others, this
would suggest a greater concentration affecting sufficiency of plurality.

43 Section 58A(4) of the Act, see also Court of Appeal at paragraph 121.
44 In our report, we use range to cover the concepts of ’range and variety’ - see Court of Appeal
Paragraph 9045 Sky/ITV, at paragraph 121.
46 DT! Gu_idan~e_: th~ !Sn.terprJs~eAct 2002: Public..Int~r~s.t Int~nfi~n inM~.~ia..BeLevant m.erger
situations May 2004, paragraph 7.10
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Assessinq external and internal plurality

2.28 In carrying out this assessment, we adopt the same approach as the Competition
Commission did in Sky/ITV. We look at the range of opinions and views across the
various groups of-media enterprises (external plurality), and at the range of opinions
and views within a group of media enterprises (internal plurality).

The timeframe for forward-lookinq analysis

2.29

2.30

2.31

We noted that representations made by interested parties were concerned with both
effects arising directly by virtue of the transaction taking place, but also with effects of
the acquisition considered in a wider context of market evolution. In-our analysis we
have sought to make a distinction between these.

Section 4 of.this report discusses what we refer to as a static analysis of the effects
of the proposed acquisition. This focuses on short-term effects on plurality that would
arise directly from the transaction.

Section 5 illustrates our dynamic analysis. This considers the possible effects on
plurality in a forward-look view of the market, considering possible changes to
plurality affected by the transaction over a period of time.

Plurality and other regulatory measures

2.32 The public interest consideration is one of a number of regulatory.mechanisms which
can have a bearing on plurality.

2.33 Parliament has previously put in place media ownership rules for television, radio and
newspapers. Ofcom has a statutory duty47 to undertake a review of these rules every
three years. Although the purposes of the media Ownership rules are similar to those
of the public int:erest consideration, the scope of the media ownership rules ,is
narrower, focusing in particular on ownership of Channel 3 licences alongside other
media outlets.

2.34

2.35

2.36

Ofcom’s Broadcasting Code contains impartiality provisions, requiring that news is
reported with due accuracy and presented with due impartiality48. For exam pie, views
and facts must not be misrepresented. Views must also be presented with due
weight over appropriate timeframes. We consider linkages between these regulations
and the effect of the proposed acquisition on plurality in Section 5 of this report.

Plurality is distinct from competition considerations and therefore competition policy.
Parliament has acknowledged the role that competition law plays in protecting
consumer interests where concentrations of market power are concerned but such a
framework alone would not guarantee plurality49.

A pal-allel but distinct review of any competition issues resulting from the proposed
acquisition is being conducted by the European Commission5°.

4T The Public Bodies Bill proposes to amend the Communications Act 2003 to remove this duty.
48 Section 5 of Ofcom’s Broadcasting Code, which broadcasters are required to comply with under the
terms of their licences (http://stakeholders.ofcom.org.uldbroadcasting/broadcast-codes/broadcast-
code/ira partiality/)49 See for instance Hansard HL Debate, 2 July 2003, c 913, and Hansard HL Debate, 5 June 2003, c

1435
5o http-tleuropa.eulrapidtpmssReleasesAetion.de?refemnce=lP/.lOI1767&type=HTML
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Section 3

Audience definition
3.1 In considering what audiences are relevant for this test we have focused on UK-wide

audiences for cross-media news and current affairs including TV, radio, newspapers
and the internet. The paragraphs below set out our thinking in relation to the
constituent elements of this audience definition, as set out in section 2:

¯ Content types

¯ Geographical location

¯ Media platforms

¯ Subgroups

Content types: news and current affairs

3.2 Representations from merging parties and third parties focused on the provision of
news content. This is consistent with the approach we took in the Sky/ITV case in
2007, where we Concluded that Parliament’s focus on how media enterprises
influence opinion and set the political agenda suggested that news was the most
important content type. Within news we include international, national and regional
news stories.

3.3 Other categories of content can also be relevant to the public interest consideration.
In broadcasting, the term ’current affairs’ relates to programmes providing in-depth
discussions of current events of particular political, economic or social importance.
These programmes play an important role in providing consumers with information
and analysis about society, and therefore in the formation of public opinion. Previous
Ofcom research highlights that 45% of consumers chose current affairs as one of
their top 5 priorities for the main 5 TV channels in terms of social importance. This
placed it in second place behind news (74% of respondents chose news as one of
their top 5 social priorities).
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Figure 4 - Mapping social and personal importance for content genres on main TV
channels
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3.4

3.5

3.6

3.7

In the Sky / ITV case, the Competition Commission focused its analysis on national
news, but it also acknowledged that genres such as current affairs were connected
with the formation of public opinion.

Newspapers are not solely devoted to the reporting of news, but also provide content
based on in-depth discussions and opinionated commentary. Representations made
to us have highlighted the importance of these features in informing and influencing
opinions and therefore contributing to democracysl¯

In TV and radio broadcasting current affairs programming provides content that is to
some extent comparable to the features of newspapers discussed above. In the
context of our cross-media analysis for this case, we believe that current affairs
broadcasts are relevant to our assessment.

Our content type definition therefore uses the terms ’news and current affairs’ to refer
to programmes and articles provided across all the relevant media platforms that
inform the public and contribute to democracy through the reporting, discussion and
commentary of current events. As a result, we have only considered the Sky News
channel in this analysis, as opposed to other factual channels carried on the Sky
platform that could have some current affairs related content (for example National
Geographic or the History channel). We have also excluded sports news
programming.

Geography: UK wide audiences

3.8 The two parties’ main focus for news and current affairs within the UK is the provision
of news and current affairs to a UK wide audience, with little provision of news at the

s~ Sky submission, Slaughter & May, NUJ, Enders
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3.9

3.10

3.11

3.12

3.13

Media

3.14

3.15

regional or local level. We therefore believe that the relevant geographic audience for
the public interest consideration is UK-wide.

On TV, we have considered all national IV news and current affairs providers. On
radio, we have considered station groups that have national or near-national
coverage. This includes all national analogue licensees, but also groups like Bauer
Media that, through a network of local stations, achieve near-national coverage and a
substantial audience share. In addition, we note that many of the local stations
provide news at a local level that is sourced from a single, UK-wide provider (IRN).

We note that, within newspaper and online platforms, there is a mix of UK-wide and
regional titles and news provision. Amongst online services, international titles also
feature as a prominent source of news for consumers. Both regional and international
titles and channels can make a contribution to public opinion and therefore the
democratic process. However, UK-wide news and current affairs providers can be
expected to have a wider reach and greater relevance to UK democracy given a UK
specific agenda.

We have excluded from our analysis regional newspaper groups because they do not
provide news to a UK-wide audience, and will have lower circulations and
readerships for individual titles compared to national newspaper groups. Some
regional titles, notably within newspapers, may have a reach large enough to
influence nation-wide opinion. These include publications like the Evening Standard
in London and regional variations of Metro. Both are free papers, and one an evening
paper. Our investigation has not afforded us the time to examine in detail how far
such publications may contribute to plurality nation-wide. We have therefore
excluded them from our audience definition. If there is a subsequent reference to the
Competition Commission, this may be an area for further analysis.52

We also note that press titles that are only available in the devolved nations
(Scotland, Wales and Northern Ireland) will influence public opinion in those nations~
and hence contribute to the democratic process. However, we have received no
submissions and found no evidence that suggests audiences in the nations would be
more significantly affected by the proposed acquisition than the UK-wide audience.

These factors combined suggest that there is no need to define a sub-national
audience for the purposes of our assessment of the public interest consideration.

platforms: cross-media

Prior to the transaction News Corp provides news and current affairs in newspapers
and online, whilst Sky provides news and current affairs directly on TV and online,
and indirectly over radio as a result of wholesale news provision to commercial radio
through a contract with IRN. The only areas of overlap are therefore in relation to
online audiences.

Post-acquisition, the two parties combined would provide news and current affairs
directly on TV, in newspapers and online; and indirectly over radio. With the
exception of online, neither News Corp nor Sky is both present on a single platform.

22 Our market research included regional and local news providers within the questions asked as it
was scoped before a final decision was taken on the audience definition. Local and regional
providers referred to by consumers are therefore included in results under ’other’. This has the effect
of dButing the.share of.re.ferences for the natian-wide, ne~s~p.r.ovider..s~£g.[.t!..’Le~..[~.~h~Qfo~e~w~s. ......................
providers, it has no effect.
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3.16 We have not considered the effect of the transaction on the plurality available to
audiences for online news only as these are not defined as media enterprises in the
Enterprise Act. We have included online within cross-media audiences for the
reasons outlined in paragraph 2.18.

3.17 We therefore consider that relevant audiences should be considered cross-media,
including TV, newspapers, radio and online.

No audience subgroups

3.18 We have analysed consumer markets at the UK-wide level by age, socio-economic
group and by the news title that consumers claim to be their ’main’ source of news.
As we illustrate below in 4.56 to 4.58, we note that there are some variations in news
consumption among age and socio-economic groups, especially in relation to the use
of news sources on the internet, but we do not think these variances suggest a need
to deft ne sub-group audiences.

3.19 No representations suggested there were specific concerns for ethnically defined
sub-groups. Some concerns were raised about consumers who solely source news
and current affairs from a combination of News Corp and Sky, but we note that this
group is likely to be very small (see paragraph 5.109 and 5.112).

3.20 Our view is therefore that no particular sub-groups would be more significantly
affected than the population as a whole as a result of this proposed acquisition. We
do not consider there is a need to define separate audiences on the basis of
geography, age, socio-economic group or ethnicity.
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Section 4

The current situation
4.1

4.2

In this section we examine how audiences access and consume relevant content
types within and across platforms as context for our advice and recommendations.

In considering the situation pre-transaction, we have had regard to the following
issues:

¯ how news is gathered;

¯ the importance that consumers attach to different media platforms when sourcing
news;

¯ how consumers access and consume news and current affairs within media;

how consumers access and consume news and current affairs across TV,
newspapers, radio and online;

how consumers rely on different and multiple sources, within and across-media;
and

consumers’ trust and critical evaluation of the news they consume.

4.3 Annex 1 discusses the data sources used in this report

How

4.4

4.5

news is gathered

Today, consumers are provided news content by channels and publishers from two
sources: content produced in-house (retail content); and content sourced from third
parties (wholesale content). For example, I-iV and Channel 4 source news content
and programming from ITN and Five from Sky. ITN and Sky are acting as ’wholesale’
news providers, while i-I’V, Channel 4 and Five can be considered as the ’retailer’.
The BBC and national newspaper groups on the other hand produce a significant
amount of news content in-house, fulfilling both wholesale and retail roles.

However, this is a simplification of the actual process for news gathering and
aggregation. In practice, news providers source stories and content from a range of
areas, including for example news wires. For example, News Corp’s submission set
out the range of sources for news stories used by different media providers, as
illustrated in Figure 5 below53.

23 The citations analysis was submitted to Ofcom by News Corp and undertaken by Perspective. It is

based on stories tracked by Google News for 6 month period 1 June 2010 to 30 November 2010 that
were available at 8-17 December 2010. The following stories ! cross references were excluded:

¯ those about a media outlet rather than citing it (eg coverage of the BBC Licence Fee
settlement was not counted as a citation of the BBC);

. historically re{erenced stories (e.g. quotes in a biog~phy); and .....
¯ stories from newspaper reviews / gossip columns.
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Figure 5 - Original sources of news storiesappearing in outputs of a selection of
media enterprises (BBC, Reuters, Guardian, Mirror), June to November 2010
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4:6 [~K:]. We consider that news agencies play an important role in news gathering, but
that whilst this gives them some ability to influence the news agenda, there are a
number of other sources of influence.

4.7 A source may be influential in that it "breaks" stories, for example, by carrying out its
own investigation. Alternatively, a source may be important because it is capable of
bringing a story wide publicity. A story broken by a regional news outlet may be
picked up by a national one. A story given enough coverage by an outlet with enough
influence may become so important that all news outlets must cover it or lose
credibility. All these roles matter in any consideration of plurality.

4.8 In the time available to us we have not been able to assess the relative importance of
these different roles. Overall, our view is that the ability to influence opinion is held
mainly by those media enterprises that can exert meaningful editorial control over the
news and current affairs output of media enterprises. Therefore, and as noted above,
we have included wholesale news providers in our analysis, but not the content
provided by upstream suppliers of individual stories.

Main sources of news and current affairs by medium

4.9 When asked to identify their main source of UK news, consumers do not appear to
attach equal weight to all platforms. Ofcem’s media, tFacking study-.has consistently
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4.10

identified the television as the most popular ’main’ source of UK news for a large
proportion of the UK adult population aged 15+ (73% of all respondents, according to
our media tracking study, 2009). Older people are more likely to cite the television as
their main news source, as are people in the C2DE socio-economic group.
Newspapers are cited by a further 8% of the UK adult population as their main
source, with radio at 7% and online 7%54.

Our media tracker research suggests that the proportion of the population nominating
online as their main UK news source looks to have risen over time (up by four
percentage points from 3% in 2005), probably reflecting the growing take-up and
access to broadband services across the UK. The results suggest that during that
same period "IV has maintained or even enhanced its importance and that the growth
in online to date appears to be mainly at the cost of newspapers, and radio.

54 Our recent cross media audience research (CMAR) showed a similar pattern in the proportion of
people naming each media platform as their main source of news, although actual figures differ. The
results were 63% for television, 14% for newspapers, 10% for radio and 10% for total internet.
Differences in results between the two surveys are likely to be due to a range of methodological
differences including: (11 Question asked: main source of UK and international news and current
affairs (CMAR), main source of UK news (media tracker). GMAR splits out internet on computer and
internet on mobile phone whereas Media tracker did not. (2) Time period: November 20!0 (CMAR)
April and October 2009 rolled data (media tracker). (3) Sampling: CMAR quotas for age ranges
including 65+, and starts at age 16, and covers Great Britain, media tracker quotas for age ranges
including 55+, and starts at age 15, and covers UK. (4) Question order: CMAR questions focused
solely on UK and international news and current affairs and were the first questions asked of

of media related subjects, including questions on main soume of local news.
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Figure 6 = Main source of news by platform o 2005-2009
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4.I3

Our recent cross-media audience research (2010) found that 79% of adults stated
that they [’egulady use t%~ as a source of news~5, with 29% of regular news
consumers saying that they source their news only from TV on a weekly basis° TV
therefore represents a particularly important source of news to a large proportion of
the population°

TV viewing of nationa~ news, as classified on BARB, has remained fairly constant at
around 20 minutes per day per UK adult aged !6+ over the last few years. There has
been a slight decline since 2002, when the average daily viewing was 20.9 minutes
per day, compared to 20.0 minutes per day in 2009.%

The vast majority of news in the UK (at the retail level) is provided by five media
owners, BBC, ITV Channe~ 4, Five and Sky~ In addition, there are a number of
specialist news channels such as France 24, Euro News and A~ Jazeera, Fox News
and CNN. However these specialist news channels do not have a UK news agenda
and are only watched by a small minority of audiences57

55 Respondents were provided a ~ist of different media types and then asked the question "From the
list below, please tell me which of these you use regufarly for UK!h~ternational news and current
affairs, by regularly I mean at least once a week,,~
56 Source: BARB, Network plus,
57With the exception of Euro News and Fox News, the remaining specialist news channels are not
measured or reported by BARB. We estimate these nomBARB reported channels represent a very
small proportio n of total nationa!linternational news viewing. BARB Network plus figures for 2009
show that Euro News achieved a total share among a!~ UK adults !6+ of 0~0!% and Fox News
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O

O

4.14 At the wholesale level both Sky and ITN have contracts to supply news content to
Five and fTV / Channel 4 respectiveKyo As discussed above, we have therefore
considered the ~mpact of the transaction at both the wholesale (news content
provider)58 and retail (news broadcaster)59 level

4o15 Figure 7 below orovides a breakdown of the audience share for national TV news
viewing (based on the BARB subgenre of national and international news) for each of
the five main providers, according to BARB6° At the retaii fevel, there are five
providers: the BBC is the most watched provider (70%), ITV second (!8%), followed
by Sky with 6% share (based on Sky news channel), Channel 4 at 4% and Five at
2%.

4.16 This analysis also shows that, over time~ the BBC share of news viewing has
increased, while ~TV’s share has declined and Sky’s share of news viewing has
remained relatively stabie At the wholesale ~evel, there are only three principa!
providers of TV news content. The BBC is the leading provider of TV news,
accounting for a 70% share of national news viewing~ 1TN is second with 22% and
Sky is third with 8% (Sky news channel and Five combined) in 2009

Figure 7 o Share of viewing to ~national ~rm mte~,a..~o~a~ news~ o;~ TV by med~a
retai~er, 2002 o 2009
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4.17 According to BARB on a weekly basis 38.6 million adults (79.4% of the adult
population, !6+) watched at !east 3 consecutive minutes of tebvision news in
October 20! 0o

achieved a total share of 0.02% Total minutes viewed per day for Euro News channel overall
averaged at 0.02 per adult and 0_04 for Fox News_sa That is, Five’s audiences will be attributed to Sky and Channel 41~TV audiences to ~TNo
69 That is, audiences will be attributed to Five Channel 4 and IT’:! as separate media enterprises.
6o This analysis excludes other’ v~ew~ng to the national and international BARB subgenre, which

represents less than 1% of the total genre from 2002 to 2009. In 2009 ~othe¢ news viewing
represented &3% share of the total category. Fox News does not appear in this figure~ as its schedule
is not classified as news in BARB. Programme genre classification is optional
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®

4.18 In terms of audience reach6~= the BBC continues to maintain a significant presence
with 3&5 million adults (or 69% of the adult population) watching at ~east 3
consecutive minutes of news on a weekly basis in October 2010. At the wholesale
level, ITN reached 21.9 million UK adults (45%) in a typical week in October 2010. At
the wholesale tevet Sky’s news content reached 11.7 million (24%) adults (i.e~ Sky
news channel and Five news combined).. Sky’s reach was 4.8 million (10%) adults
when considered at the retai! level (excluding wholesale provision through Five).

Figure 8 - Average week~s] reach for TV ~slationa~ News’ (Ootobe~ 20!0}
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4.19 Our crossomedia audience research (20!0) found that 44% of adults say that they
regularly use newseapers as a source of news, with 6% of regular news consumers
only sourcing their news from newspapers on a weekly basis.

4°20 Newspaper providers have over the last decade~ experienced a decline in circulation
for both dairy and Sunday newspapers, with total nationa~ newspaper circulation
fa~ling from around !3 million for daily newspapers and !4 million for Sunday
newspapers in 2000 to 10 million copies in 2009 for both dairy and Sunday
newspapers% Newspaper readership is also in decline, with the number of people
reading a Sunday title falling by almost 5% per annum over the nine years to 2009,
while daily readership has fallen at an average annuaIised rate of almost 3% over the
same period%

6~ Reach is defined as any viewing to the national news genre rot 3+ consecutive minutes, in this case
on a weekly basis in tr~e month of October 2010.
62 Source: Audit Bureau of Circulations ! MediaTe~ / Ofcom calculations
6s SourCe: Nationa~ Readership Survey I Medial’[el I Ofcom calculations.
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4.21 There are eight main providers of national newspapers, publishing 20 national daily
and Sunday titles between them, accounting for 100% of total paid-for circulation64.
As Figure 9 below demonstrates, News Corp has the largest national newspaper
group; its titles, which include the Sun, The Times, The Sunday Times and the News
of the World, account for over a third (35.7%65) of combined daily and Sunday
national newspaper circulation. DMGT (Daily Mail) has the next largest share of the
market by circulation (20.8%66), followed by Northern & Shell (Daily Express, Daily
Star), with 14.2%6z.

Figure 9 - National newspaper market share by publisher, 2000-2009
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4.22 The National Readership survey provides industry data on the readership of
newspaper titles, in terms of Average Issue Readership (A!R). This is defined as
anyone who has read or looked at a newspaper title for two minutes or more within
the issue period of the newspaper. For example, for daily newspapei-s the
respondent is asked if they have read a title yesterday. These results provide an
equivalent metric to the television reach figures provided above in estimating the
number of people who have read a particular title.

4.23 Figure 10 below shows that News Corp has the highest, readership of all newspaper
groups, with 14,5 million adults aged 16+ (or 29% of the adult population) reading at
least one of their titles. News Corp’s readership is approximately double that of
DMGT (7.3 million, 14.8%) and Trinity Mirror Group (6.8 million, 13.9%), the second
and third largest newspaper providers68.

64 There are a number of other newspaper titles in the UK, however, these have been excluded from

our analysis as they have a regional or non-UK wide (e.g. Scottish) news focus. Four remaining
national newspapers have also been excluded - Daily Sport, Saturday Sport, Sunday Sport and
Racing Post - as they do not carry a material amount of national news.
65 News International accounts for 34.8% of circulation for daily newspapers, and 41.3% of circulation

for Sunday newspapers.66 DMGT account for 20.9% of circulation for daily newspapers,, and 20.1% of circulation for Sunday

newspapers. ABC/MediaTel/Ofcom calculations67 Northern & Shell account for 15% of circulation for daily newspapers, and 17.5% of circulation for

Sunday newspapers. ABC/MediaTel/Ofcom calculations
68 National Readership Survey 2010 ~ (October 200.9 -September 2010). Based on net average issue
readership, 6 day period for daily titles.
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Figure 10 - Readership for national newspaper groups
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Online services

4.24 Our cross-media audience research (2010) found that 26% of adults regularly use
the internet as a source of news69. Internet take-up, currently at 76% of UK homes,
continues to grow7°, with an increasing number of people using the internet as a
source of news (as displayed in Figure 6 above).

4.25 The internet is the only platform on which both Sky and News Corp directly overlap.
As Figure 1171 below shows, News Corp is currently the fourth largest online news

69 This is comprised of 24% for internet on computer and also 5% for internet on mobile phone, which

when combined and de-duplicated is 26%.
To Ofcom Consumer Experience Report 2010, p. 23-24.
T1 Our figures for the share and reach of each owner exclude regional and international titles for each

owner. However such titles are included in the total number of page views and minutes from which
the percentages are calculated (i.e. the denominator includes page views and minutes to regional/
international sites). This has the effect of understa{ing the share and reach figures for media owners
who have regional and international titles. Including international and regional titles in our reach and
share figures would have the following effects:

¯ DMGT’s share of minutes increases from 15.7% to 18.7%, and its reach from 9.1% to 11.8%.
¯ GMG’s share of minutes increases from 8.2% to 8.5% while its reach increases from 7.4% to

7.8%.
¯ News Corp’s, share of minutes increases from 7.5% to 7.8% when international titles and the

Scottish Sun are included, while its reach increases from 7.7% to 8.2%.
¯ Other media providers including Trinity Mirror and The Lebedev Foundation also show slight

inGreases in population share and reach when regionallintemational titles are included.
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provider in terms of both page views (7.0%) and minutes (7.5%), while Sky currently
is tenth (with 1.7% and 1.8% for page views and minutes respectively). The BBC
leads the usage of online news sites with a 39.7% share of page views and 35:4%
share of minutes of use,

Figure 11 = Share of Page Views and Minutes for Top 50 News Sites by wholesd.le
news provider (%)
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4.26 Nielsen provides a standard metric of population reach, which is defined as the
proportion of the total UK population aged 2+ who have visited a site. In terms of
population reach, News Corp was the third largest intemet news provider, reaching
4.6 million individuals (or 7.7% of the UK population, aged 2+~3) with its online news
content in October 2010, while Sky reached 1.6 million individuals (2.6% of the
population). The largest provider was the BBC, reaching 12 million individuals
(19.8%), followed by DMGT reaching 5.5 million individuals (9.1%). This data shows

¯ The chart would also include some standalone regional or international providers Such as the
New York Times and Gannett.

zz Market share calculated as a percentage of the top 44 sites in Nietsen~s ’Current Events & Global
News’ subcategory combined with six other relevant sites (FT.com, Wall Street Journal, Reuters,
Metro.co.uk, Northcliffe Newspaper Group, Archant Regional Network). Nielsen is investigating, a
decline in its internet use data around duration metrics and the potential impact of this on unique
audience metrics. Consequently, until theSe investigations are concluded, Nielsen intemet data for
2010 is likely to represent a lower bound and should be treated as indicative only.z3 Data collected by UKOM/Nielsen is based on a total UK population aged 2+. This differs from the

data used to assess other platforms in this report which are based on the adult population 16+. As a
result, t hAp.~r£er!ta,~qe. 9{pqpu,~!a~.ti.QE.fig~r#s qugt~_d, f9,[ O~! n_~,,re~g..c,~,Wi!! b_e,~.prgP.~.g,~j~nall~y~!~Q~e.~[ than
those quoted as percentage of the adult population for other platforms.
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a greater balance in the relative reach of the nation-wide newspaper providers
compared to print news.

Figure 12 -Online Population Reach for Top 50 sites by Owner (%)
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4.27

4.28

In its submission, News Corp argued that the high degree of fragmentation in the
online news sector ensures plurality in online news provision. The FTI Report,
attached to the News Corp submission, states that "Online has hundreds (and
potentially millions) of news voices (and media, formats, and services). MoreOver,
there are several other players in this space, primarily the BBC, that enjoy a much
stronger market position than Sky and News Corporation".

We have found that there is a multitude of internet sites providing users with access
to news content online. However, the extent to which these internet news providers
add to plurality over and above 1the plurality which is delivered via other platforms is
less clear. For the most part, intemet news providers tend either to have a presence
on another platform already (e.g. TV, newspapers); are news aggregators (e.g.
Google News. Yahoo); or do not have a UK focussed news agenda (e.g. New York
Times).

74 Nielsen is investigating a decline in its internet use data around duration metrics and the potential
impact of this on Unique Audience metrics. Consequently, until these investigations are concluded,
Nielsen internet data for 2010 is likely to represent a lower bound and should be treated as indicative
only.
7s This information is after The Times introduced a paywail. However, the way the information is
collected, measurement is taken on access to the home page of news providers’ sites, which does not
sit behind a paywall for The Times. Since introduction of the paywall on The Times site, News Corp
has. reported numbers of consumers using its so.ices .............
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4.29

4.30

4.31

Radio

4.32

4.33

4.34

There is anecdotal evidence that the level of syndication of news on the internet is
: highTM, suggesting that the majority of news stories reported by each individual site
are essentially replicated from a small number of original news stories. Despite this,
news aggregators may, to some extent, add to plurality by exerting a degree of
editorial influence in deciding which stories are given prominence, and, in the case of
aggregators, may increase users’ exposure to multi~ole sources of news. This is
explored in more detail in Section 5.

There is also evidence that multi-sourcing (where consumers source news from a
range of providers within or across platforms) may be higher among consumers of
online news than other platforms. The Perspective report submitted by News Corp
included an analysis of Comscore data which found that the average online multi-
sourcing among online news consumers was 3.46 sources within the platform77. The
issue of multi-s, ourcing and its effect on the consumption of news is explored in more
detail in paragraphs 4.59 to 4.80.

We note that higher levels of multi-sourcing online may be focused on specific
demographics and socio-economic groups given the variations in online take-up and
usage. Just under a quarter (24%) of UK households do not have access to the
internetTM. As noted earlier, 26% of adults say that they regularly consume news
online79. However, only 6% of those aged 65 and over Said that they consumed news
online on a regular basis8°. Within socio-economic groups, online news consumption
is higher for those in ABC1 socio economic group (34%) than those in C2DE group
(15%).

Our cross-media audience research (2010) found that 32% of adults say that they
regularly use radio as a source of news. Among regular news consumers only 3%
say that they source their news only from radio. This compares to 29% who only
source news from TV, 6% for newspapers and 5% for online. Furthermore, Ofcom’s
Media Tracker (2009) found that 7% of UK adults consider radio to be their main
source of UK news. As a main source of news, radio appears to be relatively less
important than some of the other media.

Sky does not have a retail presence in the radio sector; rather, it wholesales its news
content to commercial radio providers. Following the awarding of the IRN contract to
Sky in March 2009 (previouSly held by ITN), it now supplies news content to virtually
all commercial radio stations in the UK.

According to RAJAR, nearly 46.8 million adults (aged 16+) listened to the radio on a
weekly basis (5 minutes consecutive listening) in the third quarter of 2010. This

76 Desk research from the Nieman Foundation at Harvard University found that of the 121 unique

articles listed on Google News for one news item on February 20th 2010, only 13 (11%) had some
amount of original reporting and only 7 (6%) consisted primarily of original reporting.
(http:llwww.niemanlab.orgi2010i02/the-.qoo.qlechina-hackinq-case-how-many-news-outlets-do-the-
ori.qinal-reportinq-on-a~biq-story/)
77 N " ’ " ’atlonal Resdershlp Survey, BARB, Comscore, Perspective Analysis, in Perspective Report p3378 UK Internet Take-up is 76% of households, as published in our Consumer Experience Report

IDecember 2010)
90fcom Cross-media audience research. Note: Regular defined as at least once a week. 24% for

internet on computer, but also 5% for internet on mobile phone, which when combined and de-
duplicated comes out as 26%.
8o In addition, this figure was 36% among 16-24L,.39°~ among ~.2..5-3..4.,..327,~among_those age..d,..35.~.4, .....

29% among {hOse aged ~,5-5a;, ancJ ii% in the 55-64 age group.
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4.35

equates to 90% of the UK adult population. RAJAR does not provide a breakdown of
listening by programme type. However, we estimate that a large proportion of this
listening is not to news content because news content is scheduled only periodically

on radio networks.

As outlined above, the radio listening figures from RAJAR are based on listening to
all radio, and are not specific to listening to news content. At the wholesale level, Sky
is one of only two main providers of news content to radio listeners. The radio
stations that it provides news to account for 43.6% of all radio listening81, with the
BBC accounting for 54.2%, according to RAJAR. At the retail level, the BBC share of
listening remains the same (54.2%) and is then followed by a range of smaller radio
providers, most notably Global (16.6%) and Bauer (11.1%).

Figure t 3: Radio listening shams and wholesale provision
.

=-

Group
-- Share of radio listening News supplier

BBC Network Stations 45.2% BBC

BBC Local/Regional 9.0% BBC

Total BBC 54.2%

Global Radio (UK)
Bauer Radio
GMG Radio
UTV Radio (inc. TalkSPORT)
Absolute Radio Network
Other commercial

Total Commercial

16.6% Sky

11.1% Sky

4.1% Sky

3.3%
Sky

1.7%
Sky

6.8% Sky

43.6%

Other listening 2.2%
Total other listening 2.2%

Source: Ofcom, RAJAR Q3 2010, all adults 16÷
Note: Figures are for" total listening, notradio news listening, as RAJAR does not provide
genre breakdowns.

4.36 Figure 14 below sets out the proportion of adUlts aged 16+ who listened to at least 5
consecutive minutes of radio (audience reach) for each provider of radio news at
both the wholesale and retail level. This demonstrates that, through its supply of
news content at the wholesale level Sky has the potential to reach 33.4 million adults
or 64.7% of the adult population. This compares to the BBC’S reach of 34.2 million
(66.3%) adults. It has not been possible to calculate reach on the basis of radio news
listeningalone, and the amount of national news broadcast will vary by outlet, it is
likely that estimating reach on the basis of all radio listening overstates the level of
reach achieved in respect of national news listening. No industry data is available to
estimate the share or reach of radio news.

81 As noted earlier, in the absence of data on radio news listening (as RAJAR doesnot provide genre

breakdowns) we have usedtotal radio listening when considering_ .
the relative positions of each media

provideron the radio platform.
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Figure 14 - Radio Average Weekly Reach - Q3 2010

Reach cdteria = 5 consecutive minutes

4O

10

38.9%

All BBC All Any Other
Radio CommerciaJ Station

IRN

Wholesale news provider

All BBC All Local Total Total Bauer Total Global Total GMG UTV Radio
Network BBC Radio Absolute Radio Radio (UK) Radio (inc.

(Exc. Radio talkSPORT)
Digital) Network

Retail news provider, by radio group

Source: RAJAR, All Adults (16+), Q3 201082. Note, this is not radio news listening, but all
radio listening as RAJAR does not provide genre breakdowns.

Summary of platform by platform analysis

4.37 With a strong presence on three of the four media platforms (TV, Radio and online),
the BBC is the largest and most far reaching provider of news and current affairs to
consumers in the UK. While ITN and ITV are only present on two platforms (TV,
online), they currently hold a strong overall position given their presence on TV (as
the second largest provider) which is the most commonly used platform for news and
current affairs consumption. Sky is present on three platforms at the Wholesale level
(two at the retail level) which includes the TV platform. As a result it achieves a
relatively high reach in terms of proportion of the adult population. At the wholesale
level, Sky also has a strong presence in the provision of news content to radio
broadcasters. News Corp is currently present on two platforms (newspapers, online),
and holds a strong position in respect of~newspapers, achieving a reach double that
of its nearest rival, DMGT. A number of other media providers are also present on
one or two platforms.83

4.38 Figure 15 and Figure 16 provide a graphical comparison of the parties’ reach within
each platform. While the standard industry measure of reach is different for each
platform and cannot be combined, viewing each measure as a proportion of the adult
population does provide a picture of the main news media providers’ relative
importance (in terms of reach) across all four media platforms.

82 ’Any other station’ will include listening to (but not limited to) stations not measured by RAJAR (e.g.
small community radio stations), hospital radio stationsl army base radio stations.
83 In most cases, the second platform is online as a result of the creation of a,.n.~ws, webs.i~, to ................
complement their offering on another platform.
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Figure 15 - Reach across platform (millions of people) at wholesale level
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Source: TV: October 2010, BARB, All Adults (16+), Radio: Q32010, RAJAR, AII Adults
(I6+), Press: Kantar Media/NRS, all adults (16+), Online: October 2010, Nielsen / UKOM84,
all 2+. Methodologies for data collection differ by industry.

84 TV: National and international news subgenre only. BBC = BBC One, BBC Two, BBC News. ITN =

II-V1, C4. Sky = Sky News, Five. Reach criteria = 3 consecutive minutes of viewing in an average
week, October 2010. Radio: Listening to all radio -as RAJAR does not provide programme genre
analysis. ’Any other’ includes listening to stations not individually measured by RAJAR and non BBC
or Commercial stations. Reach cdteria = 5 consecutive minutes of listening oncein the week. Press:
6 day average issue readership (AIR) for dailies, Oct 2009 - Sept 2010, excludes regional titles.
Reach criteda = read or looked into a publication within its publication period for at least 2 minutes.
News Corp = The Sun, News of the World, Times, Sunday Times; DMGT = Daily Mail, Mail on
Sunday; Trinity Mirror = Daily Mirror, Sunday Mirror, The People, Daily Record (in Scotland); Northern
& Shell = Daily Star, DailyExpress, Daily Star Sunday, Sunday Express. Online’. Home and work
panel, applications included, all aged 2+. Analysis based on top 50 news sites only. Figures are
monthly unduplicated audiences. Unduplicated audience figures exclude regional and international
titles, and sites outside the top 50. BBC- = BBC News + BBC Homepage, DMGT = MailOnline, News
Corp = The Sun + News of the World + The Times/Sunday Times, Guardian Media Group =
Guardian.co.uk. ........................
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Figure 16 - Reach across platform (millions of people) at retail level
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News and current affairs consumption cross-media

4.39 In the absence of a single metric to measure the consumption of news consistently
across platforms, Ofcom commissioned audience research into the claimed
consumption patterns of user across TV, radio, press and online. Details of this
research can be found in Annex 1. The research asked respondents to name their
sources of UK and international news and current affairs from a prompted list that
included regional and local sources, such as regional newspapers or regional radio
stations (see footnote 52). From this data we were able to establish a common metric
(share of references86) to measure cross-media news and current affairs
consumption in terms of:

¯ ’main source of news’ - respondents were also asked¯ to name their single main
source of news that they used regularly (e.g. a specific TV channel, website,

85-rv ’National News’ genre only: Reach criteria = 3 consecutive minutes of viewing once in the week
Radio: Top 4 groups charted. Reach cdteria = 5 consecutive minutes of listening once in the week
Press: Press: 12 month average issue readership (AIR) Oct 2009 -Sept 20t0, excludes regional
titles. Reach criteda = read a publication within its publication period for at least 2 minutes. Online:
Home and work panel, applications included, all aged 2+. Analysis based on top 50 news sites only.
Figures are me nthly unduplicated audiences. UndupUcated audience figures exclude regional and
international titles, and sites outside the top 50.
ss In Ofcom’s cross-media audience research (2010) a ’reference’ is a news brand/title that is cited by

a consumer as a source of regular (i.e. at least once a week for all sources, except for weekly
newspapers and magazines where it is defined as at least once a month) UK or international news or
current affairs for them. A media provider’s total references are calculated as responses for each
individual news source across the platforms of TV, radio, newspapers and intemet. These are for
example, BBC One, Sky News, The Daily Mail, etc. If a respondent uses more than one source from a
particular media provider it counts each time. The share of each media provider is then calculated as
the aggregated number of references for that media pr0vider, expressed as a proportion Of~|l
references.

4O

MOD300004410



For Distribution to CPs

4.40

4.41

4.42

Share

4.43

Figure

Report on public interest test

newspaper or radio’ station). This enabled us to aggregate this data by media
owner (retailer) and media provider (wholesaler) to establish the share by media
owner or provider based on consumers’ single main source of news87; and

’all regular sources of news’ - by provider (retailer e.g. title, channel) and
wholesaler (media provider). This includes all sources of news and current affairs
named by consumers that they used regularly. It therefore includes both the main
source of news named and ’secondary’ sources named, thereby including the
effects of multi-sourcing on the share of media providers.

Respondents were able to name any source of news, including both nation-wide and
local or regional news providers as part of this research. In the results, local or
regional providers have been aggregated into ’other’ but individually accounted for a
small share of responses.

Furt.hermore we were able to calculate the proportion of people who said that they
had used at least one media source by media owner (retailer) and by media provider
(wholesaler), in order to produce a cross-media reach metric based on regular news
consumers. For example, if a respondent said they had used both a BBC website
and BBC One, they counted once in the cross-media reach for the BBC. See Annex
1 for more details.

This research has enabled us to examine the relative shares and reach of different
news and current affairs providers, in respect of their importance to consumers both
as a main source of news, and as a regular source of news more generally.

of references

The analysis provides us with four different measures of audience share for each
provider: the "main source of news", and "all regular sources of news", at both the
retail and wholesale level. The results of our research are summarised in Figure 1"7
and displayed in Figure 18 to Figure 21 below for regular use (at least once a week).

17: Summary results from market research on share of references
’Share of references’I

’Main source of news’ ’All regular sources of news

BBC
ITN / ITV
News Corp
Sky
Others

Wholesale Retail
54% 54%
14% 12%
6% 6%
9% 7%

See Figure 18 See Figure 19

Wholesale Retail
37% 37%
12% 9%
12% 12%
10% ¯ 5%

See Figure 20 See Figure21

8~ For the purposes of assessing share of references at the wholesale level, where news is provided
through a wholesale contract, the reference is attributed to the wholesale provider of news content.
At the retail level, tile reference is attributed to the owner of the news source named.
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Figure t8- Share of references for single main source of news, at
wholesale level (Base: regular users of news, 96% of GB population)
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Figure 19!- Share of references for single main source of news, at
retail level (Base: regular users of news, 96% of GB population)
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Figure 20 - Share of references for all sources of news, at wholesale
level (Base: regular users of news, 96% of GB population)
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Figure 21 - Share of references for allsources of news, at retail level
(Base: regular users of news, 96% of GB population)
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4.2H

4.45

4.46

4.47

4.48

Our analysis indicates that the BBC is the single most named source of news and
current affairs for respondents, both in terms of share of references for main source
of news (54%) and share of references for all sources of news (37%). While the BBC
is not present on all four platforms, it continues to account for a large proportion of
cross-media consumption, primarily due to its position in TV news viewing, the
platform most cited by consumers as being their main source of news. As noted
eadier, the BBC’s position in the provision of TV news has increased over the last
eight years. It also possesses a strong online news service and is the leading source
of radio news for listeners.

Together ITN and ITV hold a relatively strong position in the provision of news to
cross-media audiences at the wholesale and retail levels respectively. In respect of
the wholesale provision of news, ITN is the second largest wholesale provider in
terms of main source of news with 14% of respondents naming ITV or Channel 4 as
their main source of news. ITN is second (joint with News Corp) most cited of all
sources of news with 12%. Similarly, ITV is.a strong provider of news at the retail
(media owner) level as the third largest provider, with 12% of respondents indicating
it was their main source of news and 9% of responses indicating it was a regular
source of news. The prominence of ITV and ITN is primarily due to their presence on
the TV platform, particularly given they are currently only present on one other
platform (online). As noted earlier, ITV’s share of TV news viewing has been falling
over the last eight years.

While only present on two of four platforms today (newspapers, online) News Corp
has a strong position relative to other remaining media providers, with 6% of
respondents naming it as a main source of news (fourth overall) and 12% of
responses citing it as a regular source of news (second overall)88. News Corp’s
position in respect of cross-media consumption is primarily due to its leading
presence in the newspaper platform.

Due to its presence on the TV platform, Sky also has a relatively strong position
relative to other providers. Sky’s position is enhanced at the wholesale level, due to
its wholesale contracts to supply TV and radio news content, where it isthe third
[argest provider of news in cross-media terms. In this respect, 9% of respondents
cited Sky as a main source of news, whereas it had a 10% share of references as a
regular source of news. If considered at the retail level, Sky’s is third with a 7% share
of references for main source of news, and is equal fourth in share of references for
all regular sources of news with 5%.

As would be expected, a number of other media providers also contribute to cross-
media consumption, although for the most part they account for substantially smaller
shares of references for main source of news and for all regular sources of news.
The one exception to this is DMGT89 which had the same share of all sources of

88 There is no difference between wholesale and retail for News Corp as it self-provides news for its

newspaper and online.89 The questions on news sou rces in the quantitative research were based on asking respondents to
select from a list which news sources they used on a regular basis. Respondents were also asked if
there were any other titles they used that were not on the list and these were also recorded. For the
weekly newspapers, the list read: The Observer, The Sunday Telegraph, The Sunday Times, The
Independent on Sunday, Sunday Mirror, News of the World, The Sunday Herald (shown in Scotland
only), Wales on Sunday (shown in Wales only), Weekly magazines (e.g. The Economist, The
Spectator, New Statesman, etc), Other weekend\weekly newspaper or weekly magazine (write in).
Due to an error, the list omitted the following weekly newspapers: Mail on Sunday, Daily Star on
Sunday, Sunday Express, The People. Data fo r these titles are therefore based on spontaneous
responses from participants, in order to investigate the potential impact of’this research .effect, we
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news (5%) as Sky at the retail level. However, only 3% of respondents named it as a
main source of news (compared to 7% for Sky).

Reach

4.49

4.50

4.51

Our cross-media audience research also provided us with the data to calculate an
estimate of the proportion of regular news consumers who say that they use at least
one source of news on a regular basis for each media provider and owner across all
platforms (offering a cross-media audience reach metric). For example, if a
respondent said they had used both the BBC website and BBC One as regular
sources of news, they were counted once in the cross-media reach for the BBC.

Submissions made to Ofcom offered alternative measures for audience reach. A
number of submissions used reach figures sourced from Touch points, which
provides a database for multimedia channel planning which gathers together figures
from the industry standard measures for each of BARB for TV, RAJAR for radio,
UKOM for online and NRS for print to generate a single source through data fusion.
This suggested the combined reach of News Corp / Sky would be 52% of the UK
population9°.

We have not had Sufficient time to fully validate the Touchpoints findings in addition
to our own research and use of individual industry data. This is within the context of
there being no one industry recognised single source of media measurement across
platform. In addition, each of the individual industry measures for TV, radio,
newspapers and online have differing definitions for the genre of news, as well as
different methods for measuring consumption, as well as variation in age ranges, and
definitions of consumers.

4.52 The quantitative research we commissioned offers instead a consistent definition of
news and current affairs, and of consumption for each platform. AlthoLlgh it has from
limitations (for example, our market research is based on a weighted sample of
respondents that is smaller than those generally used to compile standard industry
metrics) we believe that it provides useful data in analysing reach on a cross-media

undertook a modelling exercise for all the weekly newspapers and normalised estimates based on the
national readership distribution from the national readership survey. The results showed a minimal
effect on total share of references:

¯ Retail level results: BBC 36%, ITV1 9%, News Corp 13%, Sky 5%, Channel 4 3%, Northern
Shell, 4%, Associated Newspapers 6%, Trinity Mirror Group 5%. Telegraph Media Group 2%,
Guardian Media Group 3%, Independent Print 1%, Pearson (less than 1%), Commercial radio
5%, other owner 9%.

= Wholesale level results: BBC 36%, ITN 12%, News Corp 13%, Sky 10%, Northern Shell 3%,
Associated Newspapers 6%, Trinity Mirror Group 5%, Telegraph Media Group 2%, Guardian

Media Group 3%, Independent Print 1%, Pearson less than 1%, Other owner 10%
9o Source: Slaughter and May submission, based on Arena BLM Touchpoints Analysis. Covering

News Corporation newspapers, BSkyB TV news channels, Five News, News Corporation and BSkyB
websites and TalkSport (one of the main radio stations supplied by Sky News). It does not include
reach BSkyB achieves through the supply of news to all commercial radio. Touchpoints provide a
database for multimedia channel planning which gathers together figures from the industry standard
measures for each of BARB for TV, RAJAR for radio, UKOM for online and NRS for print to generate
a single source through data fusion. Due to the time constraints on the test, we did not have sufficient
time to fully validate the Touchpoints findings, this also applies to other third party research quoted in
this document. This is within the context of there being no one industry recognised single source of
media measurement across platform. In addition, each of the individual industry measures for TV,
Radio, Newspapers and online have differing definitions ~ar ~ genre.of.ney, s, as.weB as diff.e~ent
methods for measuring consumption, as well as variation in age ranges, and definitions of consumers.
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basis. Our platform-by-platform analysis outlined between paragraphs 4.11 and 4.38
considers the standard industry reach metrics specific to each platform,

4.53 The results of our cross-media audience research are given in Figure 22 and Figure
23 below. This shows that 81% of consumers who use news regularly use the BBC
as a news source at least once a week. This position does not vary between
wholesale and retail as the BBC self-provides news.

4.54

4.55

At the wholesale level, ITN is second in cross-media audience reach, with 40% of
consumers who use news regularly saying they use it as a regular source of news.
Sky is third achieving a cross-media audience reach of 33%, followed by News C0rp
in fourth with 32%. There is then a longer tail of smaller providers comprising the
other newspaper groups. ’Other providers’ is a fragmented group of smaller providers
named by respondents to the research.

At the retail level ITV is the second placed news provider with a reach of 34%. News
Corp is third with 32% and Sky fourth with 17%. However, although the identity of the
top four news providers remains the same, the gap between them and the other
providers is much reduced, withDGMT and Trinity Mirror at fifth and sixth place with
16% and 12% respectively. In this chart, Channel Five is included within Northern
and Shell. The retail assessment also includes commercial radio (covering the reach
of all commercial radio stations) and other providers. The difference between the
wholesale and retail data on reach is mainly due to the significant reach of TV news
on Channel 4 and Channel Five.

Figure 22 - Cross=media audience reach of consumers who use news regularly,
wholesale level
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Source: Ofcom cross-media audience research, 2010
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Figure 23 - Cross-media audience reach of consumers who use news regularly, retail
level
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Source: Ofcom cross-media audience research, 2010

Demographic and socio-economic variations in cross-media use of news and
current affairs

4.56 Our cross-media audience research highlighted some variation in the news and
current affairs sources that people from different age or socio-economic groups use
to access news and current affairs.

4.57 The most notable variations are as follows:

Older consumers are less likely to use the internet as a source of news. While on
average across the population 26% of people Said that they regularly used the
internet to access news, for the 65+ age group this was 6%91. Regular use of the
internet as a source of news and current affairs also varies according to socio-
economic group, with 34% of those in the ABC1 group comparing to 15% of
those in the C2DE group92. Both of these are consistent with general internet
take-up and usage trends within these groups.

Younger consumers are less likely to say that they use radio aS a source of news
and current affairs. While the proportion of the population as a whole who used
the radio to access news on a regular basis was 32% on average, for 16-24 year
olds, this was 21%. Younger consumers were also less likely to cite television

9~ Cross media audience research 2010, Base: All adults in GB (2018), Q1A: platforms used regularly
2at least once a week) for news. Note: Regular defined as at east once a week.

ibid. .........................
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(66%) versus 79% for all adults, and more likely to cite the internet (36%) versus
26% for all adults.

Older consumers aged 55+ are more likely to cite newspapers as a source of
news (50% of those aged 55-64 and 54% of those aged 65+) versus 44% for all
adults.

4.58

Platform-level multi-sourcing also varies to some extent. According to our cross-
media audience research, people aged 55-64 were less likely to use just one
platform for news (36% compared to 42% for all adults) whereas those aged 16-
24 were more likely (46%), as were those in the C2DE socio-economic group
(50%). Research cited by the merging parties showed broadly consistent socio-
economic variations regarding multi-sourcing.

In the time available, we did not consider these variations to be significant enough to
warrant the definition of separate audie nces according to age or socio-economic
groupings.

Consumers’ use of multiple sources of news and current affairs

4.59

4.60

4.61

Of relevance to plurality for news and current affairs is an understanding of how
consumers may draw on muitiple sources for news and current affairs. We refer to
this by using the term ’multi-sourcing’.

It is important to note that the audience shares which we present above for the ’main
source of news’ are unlikely to capture the effects of mu Iti-sourcing However, the
analysis which we present of audience shares for ’all sources of news’ does capture
the effects of multi-sourcing, albeit implicitly.

We have received detailed representations on how many sources Consumer use for
news and current affairs93. Consumers may use multiple sources of news in three
ways:

¯ sourcing news from one provider on more than one platform;

4.62

4.63

¯ sourcing news from more than one provider on the same platform;

¯ sourcing news from more than one provider on more than one platform.

We look here at multi-sourcing across all providers and platforms. We have also
looked in particular at consumers who source news today from both News Corp and
Sky.

The possible implications of consumers using multiple sources for news and current
affairs in the context of the proposed transaction are explored in section 5.

Use of multiple media platforms

4.64 We estimate that a large proportion of the UK adult population uses more than one
media platform to access news and current affairs.

4.65 Our cross-media audience research showed that 42% of regular news consumers
rely on a single media platform for news and current affairs while 58% use two or

93 See for example News Corp’s response to the Invitation,-to Comment paragraphs 6.7~6,8 and [~<]..
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more platforms on a weekly basis (32% use two platforms, 19% three platforms and
7% four platforms). This suggests that the average number of platforms used to
access news in a typical week is 1.9.

4.66

4.67

4.68

Evidence submitted by News Corp suggests instead that the average number of
’types of media’ used ’regularly’ is closer to 494. We note that FTI / Mintel consider
local/regional newspapers as a type of media distinct from national newspapers, and
similarly local/regional radio as a distinct type of media from national radio. This
means that the total number of different types of media in the FTI / Mintel analysis is
six: TV, internet, national newspapers, local/regional newspapers, national radio, and
local/regional radio. Our analysis, instead, focuses on four media platforms: TV,
radio, newspapers and intemet. In addition, the definition of news for the multi-
sourcing data may be broader than our definition for the public interest consideration,
including: national and international news; sports; entertainment news; current
affairs; and politics.

We are not persuaded in any event that these different approaches and the inclusion
of different media are likely to make a significant difference to the overall
understanding of consumers’ use of multiple sources of news.

Among the alternative platform combinations available, our research found that 29%
of regular news consumers claimed to rely on television alonefoi" news content.
Television coupled with newspapers was the next most popular combination (16% of
respondents). Television, radio and newspapers came third (12%), followed by
TV/radio together (7%) and TVIradiofnewspaperslinternet combined (7%). These five
consumption modes accounted for over 70% of regular news consumers as
measured in our quantitative research.

Multi-sourcing within each platform

4.69 News Corp submitted evidence on how consumers use a range of different sources
within and across platforms:

FTI’s report provides information on the proportion of consumers who use a mix
of different platforms for news, drawing from TV, radio, newspapers, online and
magazines. This suggests that around 8% of consumers use no sources of news,
with around 17% using one source, 24% two sources, just under 25% using three
sources, around 18% using four sources and around 8% using 5 sources. FTI
noted more than 50% of consumers use 3 or more media platforms.

¯ Within platforms FTI provided data suggesting that on average each week
consumers use 1.1 channels for-IV news, 2.2 channels for radio, 1.4 titles for
newspapers and 3.5 websites for online95.

¯ Perspective also provided data on multi-sourcing for news within platforms,
slightly differing from FTI’s, stating that consumers use 1.26 newspaper titlesl 2.2
"IV channels and 3.5 websites96.

94 This estimate is based upon an analysis by FTI for News Corp of data published by Mintel in
Consumer Perception of News Media, Sept 2010. In the time available, we have not been able to
validate this evidence. Differences between our and FTI’s estimate may be due to numerous
methodological factors.
~s News Corp submission, Annex I by~ FT! (~Table 5.’1~ .................................................................................................................
~~iews"Cor~) sul~rnission;Annex I by FTI (Table 5.1), Annex 2 by Perspective (Figure 23)
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4.70

4.71

4.72

Our cross-media audience researchgT also provides evidence on the level of multi-
sourcing within each platform. Its estimates are broadly similar to News Corp’s for
multi-sourcing within TV and newspapers. It indicates that for UK news and current
affairs consumption: regular98 TV news viewers use on average 1.7 channels per
week; regular daily newspaper readers use on average 1.3 titles per week; and
regular weekly newspaper readers use on average 1.1 titles per month.

However, our research suggests lower levels of multi-sourcing within the radio and
intemet platforms compared with the News Corp submission. We recognise that the
difference in results may be due in part to limitations of our survey methodology
causing an underestimate on our part of the level of multi-sourcing on the radio and
internet99. On the other hand, we have not been able to validate the evidence
submitted by News Corp in the.time available.

If a reference to the Competition Commission were made, we would recommend
further investigation of the level of media-brand multi-sourcing within the radio and
internet platforms as a relevant factor in understanding how consumers use of news
and current affairs media and how this affects plurality.

Multi-sourcing across platforms

4.73 Our cross-media audience research provides evidence on the number of providers
from which consumers source their news across all platforms. Figure 24 suggests
that many regular news and current affairs consumers tend to source their news and
current affairs from a relatively limited number of providers. Looking at wholesale
provision, 71% of regular news and current affairs consumers use three or fewer
providers in a typical week, and 47% only use one or two. However, a significant
proporti0n (29%) uses four or more providers at least weekly. On average,
consumers who use news and current affairs regularly use 2.9 providers in a typical
week.

97 Source: Ofcom cross-media audience research (2010). Base ¯ regular users-of news platforms

a ers=1281, Radio=942 , Internet=705)Q3a/b, Q4a/b, Q5a/b, Q6a/b. QTa/bTV=1784, New.sp .p . ---- ¯ nd current affairs on a weekly basis on a
l°We use ’regular" to reTer to consumption of UK news a
specific platform.
¯ 99The questionnaire we used in our research lists groupings of some radio stations as a single brand.
For example, all BBC national radio stations are grouped as one brand. And while we list a numb~er of
different news websites, we grouped ’other~ websites together in our questionnaire. This means, for
example, we classify all the different blogs as one source and all other websites not listed in our

questionnaire .as one source.
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Figure 24 ° Distribution of rnu~ti~sourcing by ~vholesa~e provider among a~l regular
news consumers
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Source: O@orn cross-rneda audience research (2010)
Note; Figures refer to at least weekly use For TV channds, radio stations, websites and daffy
newspapers, and at least monthiy for weekJy/tSunday newspapers of wholesale providers of
news and current affaFs across aft platforms ,C~gures count News Corp and Sky as separate
providers. Figures may underestimate tt~e £mounz of muJti~sourctng because ~bther~ sources
are grouped as one.

4°74 By considering retail provision° multi-sourcing leve!s do no~ appear materiafly
different. According to our research results consumers who use ,sews and current
affairs regularly access on average 2 8~’°° retail news providers with !9.2%
consumers relying on one source~ 48 9% on two or Iess 72.9% on three or ~ess and
27_1% on four or more.

4.75 The high leve~s of single-sourcing are partly driven by a large propon.~on (i 1%} of
regular news consumers solely reiying on 1he BBC to access news and current
affairs

I~uWti-sourcing by Sky and News Corp consumers

4~76 Our cross-media audience research also indicates that regular users of Sky and
News Cord sources are more likely to use multiple sources than ~he average regular
news consumer. We found that both Sky and News Corp users access on average
content from 4 different wholesab news providers in a typical week This compares
to an average of 2,9 for the genera~ regular news consumer,

4.77 When looking at the distribution of mu~ti~sourcing by wholesale news we found that
62% of regular Sky news consumers use four or more providers on at least a weekly
basis. Around 38% use three or fewer 17% use one or two~ and onty 7% of Sky
consumers solely rely on Sky

~0o Results from our market research show only a very smal! different in mutti-sorcing between (he

wholesale and retail levels ~ 289 and 2.81 respectively
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4.79
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News Corp consumers have a similar distribution when it comes to multi-sourcing,
with 54%. accessing news and current, affairs from 4 or more providers. We also
found that only 2% of News Corp consumers rely so ely on News Corp sources.

Across the population as a whole, we found that few regular news consumers rely
solely on Sky titles or solely on News Corp titles: at the retail level, 2% rely solely on
news from Sky; and 1% rely solely on news from News Corpl°l; these shares do not
change materially if considering wholesale news provision.

Our market research data is broadly consistent with the available industry data for
television. On television, BARB data highlights that out of all the viewers of national
news provided by Sky in October 2010, 4% only watched Sky’s news services
whereas 76% watched news from two other providers in that month. A further 20%
watched news from one other provide r1°2.

Critical evaluation and trust of the media

4.81 HOW consumers engage with the media may affect the ability of a media owner to
influence public opinion. In particular, some consumers may critically assess the
quality of the news that they consume and try to understand the agenda and key
issues behind it.

4.82

4.83

For example, research from Mintel indicates that around a third of internet users
aged 16+ tend not to trustthe news that they see, hear or read in the media 103, and
that just over half1°4 of consumers say that they often check more than one source to
confirm news stories that they have read.

Where consumers do seek to question the news they may themselves limit the ability
of a media owner to influence public opinion. How far this can successfully guard
against the risk that one controller of media enterprises may have too much influence
remains unclear. Consumers may find it difficult to stay abreast of all the key events
and underlying key issues in the news; this could take a significant amount of time
and effort to research.

4.84

4.85

In any case, Ofcom research indicates that a large proportion of consumers do place
a significant trust in TV news. Both news programmes on BBC One and Sky News
demonstrate high levels of trust. Around 84% of regular Sky News viewers rate Sky
News highly on the provision of trustworthy news. Similarly, 80% of regular BBC One
viewers rate BBC One highly on the provision of trustworthy news1°5. On the same
trust metric, TV news from other public service broadcasters had lower rates among
their regular viewers, ITV and Channel 4 at 70%, and 61% respectively.

Many consumers do however understand that newspapers are more prone to
expressing a particular position than TV news. Ofcom research indicates that 36% of
consumers believe newspapers are either impa~ial or neutral1°6. This compares with
56% of consumers who believe newspapers are biased. By comparison, 72% of
consumers believe TV is either impartial or neutral and 22% believe it is biased.

101 Source: Ofcom cross-media audience research (2010). Base: All regular news consumers (1923),
All GB adults (2018) Q3a/4al5al6al7a combined.
102 Source: BARB, Network, based on 3 consecutive minutes, October2010
103 Consumer Perceptions of News Media - UK - September 2010 Mintel, Figure 55 (internet survey)
104 Consumer Perceptions of News Media - UK - September 2010, Mintel, Figure 55 (internet survey)
102 Source: Ofcom PSB Tracker, 2009. Consumers provided ratings of 7, 8, 9 or 10 out of a score of 1
to 10 where 1 is not at all trustworthy and 10 is completely trustworthy.
106 .Ofcom .Media Tracker, 2009 [Q105. All adults t5+]
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4.86

4.87

Consumers may also consider some platfQrmsand specific media brands more
influential than others. For example, the News Corp submission1°~ reported that in
the press, The Times has the most positive perceptions among consumers; it is seen
as authoritative, traditional, reliable, and responsible. In comparison, it reported that
the Sun is viewed as sensationalist, biased and lightweight.

More generally, consumers may seek out different types of content depending on the
media they use. For example, the Mintel research indicates that 58% of popular
tabloid readers are interested in politics/current affairs compared to 81% of
broadsheet readers1°8. These different perceptions and interests could suggest
different degrees of influence of different media brands. While quantitative metrics on
media usage provides some indication of relative influence between different media
players, they are not perfect measures. Some media players may be more influential
than these metrics would suggest, whereas the opposite may hold true for others.

lot News Corp submission, Annex 1 by FTI (p62) using Consumer Perceptions of News Media - UK -
S~eptember 201Q, Mint_e! (internet survey)
’°° Consumer Perceptions of News Media - UK- Septemr0er 20101" IViin{el, Figure 62 (internet survey)
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Section 5

Effects of the
analysis

proposed acquisition - static

5.1 In this section we have looked at the effects of the proposed acquisition on plurality
immediately after the transaction in terms of range and number of persons controlling
media enterprises including their ability to influence opinions. We refer to these as
"static" effects.

5.2 In performing our static analysis we have had regard to:

¯ whether the proposed transaction constitutes a change of control;

external plurality: we have considered the range and number of pe rsons having
control of media enterprises in the context of their ability to influence opinions and
control the agenda.1°9

internal plurality: we examined how far the range of views expressed within
media enterprises may ensure sufficient plurality following the proposed
transaction, including the effects of the impartiality rules for broadcast news, the
culture of newsrooms and audience expectations; and

¯ multi-sourcing and online news provision: we considered the effect of consumers’
use of multiple media and the increase in online news provision.

Change of control

5.3 The proposed transaction involves News Corp, which currently holds 39.14% of Sky,
acquiring the remaining shares it does not own, to give it 100% control of Sky. This
would represent a move from part ownership to full ownership Currently, News
Corp’s stake in Sky, while representing material influence over Sky, does not enable
News Corp to pass general and special resolutions alone given the presence of other
shareholders and independent directors.11°

5.4 The degree to which News Corp can influence the corporate policy and strategic
direction of Sky, given its current shareholding, will depend on a number of factors:

Voter turnout and share of votes cast - at present News Corp’s voting rights are
limited to [y_~]%111 which, based on past voter turnout over the last five years,
equates to between [Y-~]%-[Y-~]% of votes cast. On this basis News Corp is
currently not able, on its own, to achieve a simple majority of votes cast which, for
example, would be necessary to appoint or remove the Board. NeWCorp’s voting
rights would, however, allow it to block special resolutions which, amongst other
things, would be required to alter Sky’s Articles of Association, reduce Sky’s
share capital, and decide on the voluntary winding up of Sky.

lo9 Competition Commission report, paragraph 5.7,Court of Appeal paragraph 90 on range and
number and DTI Guidance paragraph 7.7 on ability to influence.110 In Sky/ITV, we assumed that News Corp’s 39% shareholding gave it a level of control over Sky for
the purposes of including newspapers in our assessment, but we did not have to consider in that
context the question of News Corp hajving full control of Sky.111 [X]
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Board representation - the Sky board currently includes a majority of
independent directors (8 of 14). Four of the six non-independent directors, are
affiliated with, but not appointed by, News Corp. The remaining two directors are
executive directors and are therefore classed as non-independent directors.112

UKLA listing rules and corporate governance arrangements - a number of rules
govern and safeguard transactions between Sky and News Corp.. In particular,
Board approval is required for Sky to enter into certain arrangements with News
Corp or any of its affiliates.

Special rights- News Corp does not currently enjoy any special voting rights in
respect of its shareholding in Sky, nor does it have the right to appoint a director
to the Sky board?~3

5.5 Taking these factors together the presence of the remaining shareholders and
independent directors is such that News Corp does not have full control over Sky.

5.6 Following the proposed acquisition, News Corp would have 100% ownership giving it
full control of Sky, which would enable News Corpto take decisions that are in the
exclusive commercial interests of News Corp.

5.7 News Corp may also gain a greater ability to exert influence over editorial decisions,
for example through the appointment or dismissal of the editor of Sky News ( see
later paragraphs 5.54 to 5.103 on our assessment of internal plurality).

Plurality of persons with contro! of media enterprises

5.8 In considering plurality and sufficiency of plurality, we consider the number and range
of views across different media enterprises in the context of their ability to influence,
and the range of views within media enterprises. This is the approach adopted by the
Competition Commission in Sky/ITV where it termed the former external plurality, and
the latter internal plurality, although in that case the Competition Commission was
considering a situation involving Sky’s acquisition of 17.9% shareholding in ITV as
compared to 100% in this case.114

5.9 In looking at the number and range, we did not look simply at the number and range
of media enterprises, but also at their relative ability to influence and inform public
opinion. In doing so we have had regard to the purpose of plurality provisions~?~ and
as explained in the Secretary of State’s guidance on the media public interest merger
provisions, which states that the public interest consideration ’is concerned primarily
with ensuring that control of media enterprises is not overly concentrated in the
hands of a limited number of persons. It would be a concern for any one person to
control too much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross media public interest consideration,

112 For the purposes of Sky’s Corporate Governance Code, all executive directors are treated as not

being independent of the company.
1~3 The presence of directors on the Sky Board who are affiliated with News Corp would indicate that

News Corp does have some influence over the appointment of directors; however, this influence
arises from their position as a major shareholder in Sky and not through any special rights.
114 Competition CommisSion report, paragraph 5.11

1~5~ L0rd]Vtcl-rltosh of Haringey (Parliamentary Under Secretary, DCMS) 2 July 2003, Hansard
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therefore, is intended to prevent unacceptable levels of media and cross-media
dominance and ensure a minimum level of plurality’~6.

External plurality

5.10 Representations have been made to us that after the proposed transaction there
would be sufficient plurality by reference to the total number and range of media
enterprises available.

5.11 An analysis of this type would not take account of the ability to influence opinion. It
would simply indicate the number and range of persons with control of media
enterprises providing news and current affairs without considering use by consumers.

5.12

5.13

5.14

5.15

5.16

[~<]

[~1 !!7
At the most extreme, adopting a count of the number and range of owners of media
enterprises without taking account of their ability to influence opinion would mean
that all news and current affairs providers would be included as contributing to
plurality simply by being available regardless of whether they were used by several
million or zero consumers.

We do not consider these submissions or this approach to be credible. Assuming a
reasonable minimum scale, the number and range of persons controlling media
enterprises at the retail level with a minimum scale falls from 16 to 15. At the
wholesale level, f~he number and range of persons controlling media enterprises
would decrease from 11 to 101!8.

In any event, as explained above, we consider that in° assessing plurality and
sufficient plurality we should look not simply at the number and range of media
enterprises, but also at their relative ability to influence and inform public opinion.

116 DTI Guidance, paragraph 7.7117[~]118 For wholesale this figure has been calculated under the following assumptions:
¯ Specialist TV news broadcasters (e.g. France 24, AI Jazeera, CNN, Euronews, Fox News,

RT, CNBC, Bloomberg, CCTV, Star News, Press TV and NDTV) are excluded as they do not
have a UK news agenda, are targeted at a small minority of the UK news audience. We
estimate that they account for less than 1% of total national news viewing. This would limit
their ability to influence

¯ The TV and Radio news content provided by Sky at a wholesale level to third party
broadcasters is treated as ’controlled’ by Sky for the purposes of the ’count’; and

¯ Online only news providers are excluded, as these are not defined as media enterprises
under the Enterprise Act 2002. It should be noted that in almost all cases online news
providers either (i) already have a presence on another platform (e.g. newspapers, "IV) and
are therefore included in the ’count’ of media enterprises, or (ii) are online news aggregators
or (iii) do not have a UK news agenda.

At the retail level, The figure has been calculated using the same assumptions as those at the
wholesale level, with the following exception - the "IV and Radio news content provided by Sky at a
wholesale level to third party broadcasters is instead treated as ’controlled’ by the third party
broadcaster. Furthermore, we have exclude radio providers that account for less than 1% of total
radio listening given their limited ability to influence o pinion
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5.17 We have looked at ability to influence and inform opinion by reference to a number of
factors since there is no single standard industry rneasure which can be used
consistently across media platforms. These are:

Audience share and reach within individual platforms119. Where possible, we
have used recognised industry measures for each media platform to assess the
current situation and the potential effect of the proposed transaction.

¯ Analysis of consumers’ consumption of news - based on minutes of use by a
typical consumer in a day.

Primary research on consumers’ claimed use of different media This new
market research provides us with the only available measure to compare the use
and reach of different news sources across different media, something which is of
particular importance in light of our identification of relevant audiences as cross-
media audiences!2°

5.18 While each of these measures may not individually capture all the different features
of cross media consumption and the effects of the proposed transaction, they provide
useful insight.

In combination the parties would have a significant presence across platforms

5.19 This transaction does not result in a change in the number, range or relative ability to
influence within three of the individual platforms - TV, radio and newspapers. There
would be a change within online news provision, with a reduction in the number of
voices and a concentration in audiences as both News Corp and Sky provide news
on this platform.

5.20

5.21

5.22

However, the relevant audience for this public interest test is cross media. Taking
into consideration the parties’ positions across all media platforms, the transaction
may be expected to have an impact on the number and range of persons owning
media enterprises across media platforms.

As discussed in Section 4, News Corp is currently present on two media platforms
(newspapers and online), while Sky is present on three platforms at the wholesale
level (TV, radio and online) and two platforms at the retail level (TV and online).

Following the transaction, News Corp would be the only news and media provider
present on all four media platforms at the wholesale level (rv, newspapers, online
and radio). At.the retail level, it would be one of three providers of UK-wide news
and current affairs on three of four platforms (alongside the BBC on TV, radio and
online and Northern & Shell on TV, newspapers and online). Considering the
respective positions of the parties in terms of reach on each platform (see Figure 22
and Figure 23), post-transaction, News Corp would have a significant presence~21
across all media platforms.

1~9 Audience share is the percentage of total consumption accounted for by a specific news provider.
Audience reach is the percentage of the total audience which is exposed to a specific news provider12o This cross-platform metric is a ’share of references’, derived by determining which media outlets,
titles or channels consumers mention when asked about their news and current affairs providers
across media platforms.’ See Annex 1 for more details121 Post-transaction, at the wholesale level, News Corp would be the largest (of eight) newspaper

~r.ovider, _the third_. Larg..e..~t (of three) -IV ne.ws_ p.myide[, t_h~ ~_ec..o_n.c!_.. (o[ .~.~_.~0) !.a[g.e..s_t p~[..o.yid.er.of. [8.d_io
news content, and one of the top five online news providers.
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5.23

Share

5,24

5.25

5.26

5.27

5.28

Most importantly, the transaction will provide News Corp with full control of a
presence on the TV platform. Access to TVfor news delivery is of particular
importance -this is the platform to which consumers rely on most, with 73% stating it
is their main source of UK news compared to 8% for radio, 7% for newspapers and
7% for online news122.

of cross media news consumption - shares of minutes of news consumed

In order to understand the potential ability to influence public opinion, we have
considered the parties position in respect of their share of ’news minutes’ consumed.
Ofcom estimates that the average person spends approximately one hour per person
per day consuming news content across media platforms. Using data from industry
standard data sources (BARB / RAJAR / NRS / Nielsen) we can display the
distribution of this time by platform and media owner123.

This provides a common measure upon which to compare consumption by media
provider across all platforms. Such analysis does have some drawbacks. In
particular, it assumes, that one minute of news consumption is equal in terms of
ability to influence across all media124, and that the underlying standard industry
measures being converted into minutes aredirectly comparable!2~- Both of these
assumptions are likely to be flawed to some degree.

Nonetheless, we considered that this measure provides a useful overview of the
parties’ relative positions and ability to influence public opinion through cross-media
news and current affairs consumption, particularly when viewed in conjunction with
other cross media data.

The results of our analysis of cross media share of consumption based on share of
minutes consumed per head, per day by news provider are set out in Figure 25 and
Figure 26.

Following the transaction, at the wholesale level, our analysis suggests News Corp
will account for 23.7% of all minutes of news consumption - a 9.8 percentage point
increment. At the retail level, News Corp’s share of minutes would be 16.3% (a 2.4
percentage point increment) given the exclusion of Sky News’s current wholesale
provision of news to Five and commercial radio. By comparison, the BBC continues
to account for the largest proportion of news minutes consumed (43.5%). The third
placed provider would be DMGT at 9.4% of minutes, with others substantially lower.

122 Respondents were provided a list of different media types and then asked the question "From the

list below, please tell me which of these you use regularly for UK/International news and current
affairs, by regularly I mean at least once a week."
12~ For this analysis we have estimated radio news listening based on RAJAR figures and Ofcom
assumptions. This differs to the treatment of reach earlier that displayed all radio listening,
unadjusted.124 For example, one minute of TV national news consumption in this analysis is equivalent to one

minute of reading a newspaper.125 It is important to bear in mind that each industry measure has its own methodology for measuring
consumption. For example, television and online measurement are both based on a continuous panel
of people and a metered form of measurement. Radio and print, on the other hand, are based on
respondents’ claimed consumption reported in a diary or survey. Furthermore, there is no consistent
measure of news consumptton across platforms.
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5.29

5.30

It should be noted that the share of minutes attributed to Sky could, to some degree,
understate its impact on consumers as a TV viewing minute is attributed the same
value as a minute spent on other media platforms. However, the same will be true of
the relative importance of ITV and Channel 4 in this analysis.

In practice, we would expect that a TV news minute would hold greater weight in
terms of ability to influence than other media given television’s impact as a medium.
Specifically, TV news broadcasts are designed to deliver information and messages
effectively in a relatively short time period compared to that available to newspapers.
This suggests TV news broadcasts may be somewhat underweighted in this
analysis. At the same time, newspapers may be overweighted given the time spent
on reading. The analysis also highlights how a relatively limited amount of time may
be spent by consumers using online news media.

5.31 [~<].
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Figure 26 - Proportion (%) of news minutes consumed per head/per day by platform
and providert2s

Sky (including radio)
Five
News Corp
News Corp / Sky

BBC

ITV 1
Channel 4
ITN (ITVl + 04)

DMGT
Trinity Mirror
Telegraph Media Group
Northern & Shell
Guardian Media Group
Lebedev Foundation
Pearson

Total

Source: see footnote 126

5.32

Papers1 TVz

0.0 2.4
0.0 0.7

13.8 0.0
13.8 3.1

0.0 24.9

0.0 4.8
0.0 1,1
0.0 5.9

9.2 0.0
4.8 0.0
4.2 0.0

¯ 4.1 0.0
2.6 ~ 0.0
1.0 0.0
0.6 0.0

40.3 33.9

Radios Online*
6.7 0.0
0.0
0.0
6.7

18,3

0.0
0.0
0.0

0.0
0.0
0.0
0.0
0.0
0.0
0.0

25.1

0.0
0.1
0.1

0.3

0.0
0.0
0.0

0.2
0.0
0.1
0.0
0.1
0.0
0.0

0.7

Total
9.1
0.7

13.9
23.7

43.5

4.8
1.1
5.9

9.4
4.8
4.2
4.1

2.7
1.0
0.6

100.0

Overall, we consider that this measure provides a useful insight into the level of news
consumed from each media provider. The analysis indicates that News Corp
currently holds a strong position with respect to the consumption of news content
across all media. This will be further strengthened by their acquisition of Sky,
creating a significant gap between the top two providers (the other being the BBC)
and the remaining news providers. On this measure, the effect of the proposed
transaction varies when the impact on wholesale or retail news provision is
considered.

126 Note of data sources:
Papers: Ofcom analysis based on NRS data supplied by Kantar Media. Audience base is
16+, and the data covers the period October 2009 -September 2010.
TV: Ofcom analysis. Total minutes of television viewing sourced from BARB, all Adults (16+),
all homes. National and international news subgenre category only in BARB. The base for
minutes/head is the adult UK population. Note that news output on Sky represents Sky News
channel’s output that is categodsed as nationaltinternational news in BARB. For the BBC it
includes news on BBC One, BBC Two and BBC News. October 2010.
Radio: Ofcom analysis. Total minutes of radio listening sourced from RAJAR, based on all
adults (16+), Q3 2010. Minutes spread across the total adult population 16+. As RAJAR does
not provide programme genres, we have had to estimate the amount of listening to the news
genre on radio. We have weighted minutes of listening to commercial radio and BBC radio
services according to an assessment of the proportion of the schedule dedicated to news
output. The weighting is 5% for all stations except BBC Radio 4, which has been weighted at
27% and BBC Radio Five Live (19%). Note that this doesn’t include minutes of unallocated
radio listening which, by its nature, cannot be apportioned to news and non-news content.

¯ Online: Ofcom analysis. Sourced from Nielsen, all internet users aged 2+ in October 2010.
The base foir rnlliUtes/head is Ofcom’s e~timate of the population aged 2+.
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Relative share and reach of the combined entity across media

5.33 Our market research has enabled us to examine the parties’ position, relative to other
nation-wide news providers, in respect of their importance to consumers both as a
main source of news, and as a regular source of news more generally. This measure
provides the most direct comparison across media for sources of news, with
consumers identifying both their main and regular sources of news.

5.34 Figure 27 to Figure 30 show News Corp’s position relative to other providers
following the transaction in relation to both wholesale and retail provision of news.

5.35 Most notably, post transaction News Corp would be of roughly equal size to ITN and
ITV as the second largest main source of news at both the wholesale and retail level.
Similarly, News Corp’s position as the se(~ond largest provider in respect of all
sources of news is also further strengthened, increasing the gap between it and
ITV/ITN.

5.36 Examining this analysis in more detail at the wholesale level, News Corp would be
the equal second largest single main source of news with a share of 15% of
respondents, marginally ahead of ITN (14%) and behind the BBC (54%)° Sky News,
which was the third player pre-acquisition, would no longer exist as a distinct media
enterprise from an external plurality perspective. There would then be a notable drop
in share to the next largest providers.

5.37 All of these other players have a substantially smaller share given their focus on one
or two of the four platforms and most notably their lack of presence on the TV
platform. In addition, the proposed transaction would result in News Corp achieving
a share of references for all regular sources of news of 22%, second to the BBC
(37%), and ahead of ITN (12%), DMGT (5%)127, and the Trinity Mirror Group (4%).

lz7 See footnote 85 for a discussion of the possible effects of the omission of the following titles from

the prompted list of newspaper titles in our questionnaire:Mai!, on Sunday, D~aily ,~t~rQn ~Su:nday,
Sunday Express, The People.
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Figure 27 - Share of references for single main source of news, at
wholesale level (post -transaction) (Base - all regular news users)
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Figure 28 - Share of references~ for single main source of news, at retail
level (post -transaction) (Base - all regular news users)
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Report on public inter,~st test -
Figure 29 - Share of references for all news sources, at wholesale ~ol
(post-transaction) (Base - all .regular news users)
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Figure 30 - Share of references for all news sources, at retail level (post -
transactionl (Base- all regular news users)
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5.38

5.39

5.40

5.41

5.42

5.43

At the retail level, a combined News Corp/Sky would become the equal second
largest single main source of news with a share of 13% of respondents, behind the
BBC (54%) and marginally ahead of ITV (12%), DMGT (3%), and Channel 4 (2%)
and the Guardian Media Group (2%). News Corp would also strengthen its position
as the second largest provider by share of reference for all regular use of news
sources (17%).

This compares to the BBC (first with 37%) and I-IV (third with 9%), DMGT (fourth with
5%) and a range of other smaller providers. In both cases, Sky News which was
third and fourth in terms of main source and all sources would cease to exist as a
distinct media enterprise provider of news in terms of external plurality.

Overall, the proposed transaction would result in the loss of the fourth largest
provider of news content and would serve to strengthen News Corp’s position as the
second largest.provider of news content, second to the BBC. Furthermore, it would
further widen the gap between News Corp and l-IV / ITN and the remaining news
providers across all media platforms. Such a change to the relative ability to
influence public opinion may suggest public interest concerns.

As noted earlier, our cross media audience research also provided us with the means
to estimate cross media audience reach for each media provider. The results of this
analysis are given in Figure 31 and Figure 32. The BBC continues to lead with a
cross media audience reach of 81% of regular news consumers. However, after the

¯ transaction, News Corp will overtake ITV/ITN as the second largest provider in terms
of cross media audience reach with 51% at the wholesale level and 42% at the retail
level.

Both News Corp and ITV/ITN achieve substantially higher levels of cross media
audience reach (more than double) relative to the remaining media providers. At the
wholesale level, the transaction also results in the loss of one of four media providers
today who achieve a cross media audience reach of greater than 30%128.

By looking at these measures, we consider that post-transaction, providers of news
and current affairs can be divided into four groups based on their relative share and
reach, indicating relative ability to influence.

¯ In the first group, the BBC has the largest share both in terms of share of main
source of news (54%) and share of references to all sources of news by regular
news users (37%), as well as the largest reach of all news providers (81%).

News Corp! Sky and ITN (at wholesale level) or ITV (at retail level) tend to
constitute a second group of providers with a share of main source of above
10%, and share of references to all sources of news above 9%. Post-transaction,
these players have a reachin excess of 30%.

A third group, made up mainly of the other physical and online newspaper
providers who have shares of 5% or less in terms of share of references to all
sources of news used regularly and share of main source Of news and a reach of

~28 ,A.~ ~.hoe. re~t.a_ i]~.[~ye!,, tke r],umber of providerswith across media .audience reach of greater than 20%
remains the same.
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16% or less. These include DMGT129, Trinity Mi~’or and the Guardian Media
Group.

5.44 Finally, there are a large number of other providers who were referenced by
respondents but which, individually, have small share of references.

Figure 31 - Cross=media audience reach for news, wholesale level (post-transaction)
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Source: Ofcom cross-media audience research, 2010. Base - all regular news users, 96%
of GB population

129 Associated Newspapers does achieve a share of 5% on the basis of all sources of news at the

retail level.
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Figure 32 - Cross-media audience reach for news, retail level (post-transaction)
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Source: Ofcom cross-media audience research, 2010. Base - all regular news users, 96% of
GB population

Summary of analysis of external plurality

5.45

5.46

We have looked at the number and range of persons with control of media
enterprises taking account of their ability to influence and inform opinion by refe fence
to a number of different measures in order to assess the impact of the transaction on
the parties’ position with respect to cross media consumption.

While Sky News’ audience share as highlighted by TV industry data is relatively low,
it has a significant ability to influence public opinion and the news agenda in
audience terms given its presence and reach on TV and having built a strong
presence in retail and wholesale news provision. As a result, today it makes a strong
and positive contribution to plurality. Similarly, News Corp contributes to plurality as
a result of its presence in newspapers and online. The proposed transaction would
result in Sk~j ceasing to be a distinct media enterprise from News Corp.

5.47 Share of minutes is a less directly comparable measure. However, it provides a
useful complementary measure. Our view based on our new market research and set
out above is supported by the analysis of share of minutes, which demonstrates that,
following the transaction, News Corp would consolidate its position as the second
largest provider of news and current affairs behind the BBC, creating a significant
gap between these top two providers and the remaining news providers. This
analysis also shows that online may account for a relatively limited amount of time for
news consumption, especially in relation to newspapers which are seen to represent
a significant share of total news minutes.
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5.48

5.49

5.50

5.51

5.52

Report on public interest test

Based on our market research, the effect of the proposed acquisition is to bring
together one of the three main providers of "IV news with the largest provider Of
newspapers. The effect on the relevant share of references and reach is indicated by
our market research. In relation to the provision of wholesale news:

The proposed transaction would result in Sky ceasing to be a distinct media
enterprise, reducing the number of Group 2 providers from three to two in both
share and reach terms. This is particularly marked in wholesale news provision.

The proposed transaction would be a combination of the second and fourth
largest providers based on our research into share of all references for news
providers. For example, News Corp’s potential ability to influence would increase
with the addition of Sky News, increasing its share of references from 12% to
22%. News Corp’s reach as a percentage of regular news consumers would
increase from 32% to 51%.

This does not suggest News Corp moves from Group 2 to Group 1x in our charts:
it would not be of the same scale as the BBC in share or reach terms after the
proposed transaction. However, it would be larger in relative ability to influence
opinion than both ITN and the Group 3 providers at the wholesale level.

This analysis is based on .all news sources measured in the survey (across TV,
newspapers, online and radio) and is based on wholesale news provision not retail.

However, a similar picture is displayed when considering all sources of retail news
provision, outlined below, and when considering the main source13° of news at the
retail level (see Figure 28 and Figure 30). In both cases, the BBC continues to be the
largest provider, while the transaction increases News Corp’s potential ability to
influence.

We note that the acquisition would not affect the BBC’s status as the strongest
provider of news and current affairs in the UK. As with all media enterprises, the BBC
may have an institutional view which can shape its editorial decisions. However, the
governance of the BBC is different from other broadcasters in that it has a Royal
Charter that requires it to be "independent in all matters concerning the content of its
output.., and in the management of its affairs." Its strategic direction is set by the BBC
Trust, which is held publicly accountable for the performance of its role in meeting the
"public interest, particularly the interest of licence fee payers". The Trust must also
maintain the independence of the executive, which oversees output. This is
fundamentally different from other media enterprises, including News Corp, which
typically have a controlling proprietor.

We therefore consider that the proposed transaction will result in an increase in
News Corp’s ability to influence public opinion, as measured by share of news and
current affairs consumption in the context of a cross media market. Taken in
combination, this indicates a change in the concentration of media ownership which
is likely to affect sufficient plurality.

× A typographical error contained in the version of this report sent to the Secretary of State on 31
December 2010 has been subsequently corrected here. The original text was: "This does not suggest
News Corp moves from Group 1 to Group 2 in our charts".
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Internal plurality

5.53 For the reasons set out above, we consider that the proposed acquisition by News
Corp giving it 100% ownership of Sky’s shareholding would reduce the number of
persons with control of media enterprises, with Sky ceasing to be a distinct media
enterprise. Although News Corp would have full control of Sky we have nonetheless
considered the actual extent of control that would be exercised and exercisable by
News Corp.

5.54 We have received a number of submissions on how far internal plurality within the
merged group would help in ensuring a range of opinions; in particular whether Sky
News could be seen to remain an independent voice to News Corp’s other news
outlets. Some respondents to our invitation to comment submitted that it was
inappropriate to consider internal plurality at all in circumstances where the proposed
acquisition led to 100% control. However, the Court of Appeal has stated that the
right approach is to "take into account the actual extent of the control exercised and
exercisable over a relevant enterprise by another, whether it is a case of deemed
control resulting from material influence...or rather one of actual common ownership
or control’’131.

5.55

5.56

5.57

5.58

The Competition Commission noted in Sky/ITV that "[BSkyB’s board] had no role i.n
the day-to-day editorial control of Sky News content on television or online. We
received no evidence from third parties to suggest that senior executives at BSkyB or
its parent companies exerted influence on the Sky News agenda’. 132

We note comments made by Rupert Murdoch to the Ownership of the News report
by the House of Lords Select Committee on Communications where he noted: ’the
only reason that Sky News was not more like Fox News was because ’nobody at Sky
listens to me’~33). We also note News Corps’ submission that despite the degree of
control it currently has over Sky, it does not currently exert such control to influence
editorial decisions of Sky News.

Therefore, in terms of editorial decisions, in looking at the position today, we have
considered Sky News as a media enterprise which is distinct from News Corp
regardless of the 39.14% ownership.

We received a mixed set of responses on how far internal plurality may remain once
News Corp owns 100% of Sky. This section considers:

¯ Concerns that internal plurality for Sky News will not be maintained.

¯ Arguments that a range of existing mechanisms will ensure internal plurality will
be maintained

Concerns in relation to internal plurality

5.59 The main concern raised has been that, given the proposed acquisition will result in
full ownership of Sky by News Corp, internal plurality for Sky News cannot be

131 British Sky Broadcasting Group PLC, Virgin Media Inc v The Competition Commission and
Secretary of State for BERR and others, [2010] EWCA Civ 2, at paragraph 121.132 Paragraph 5.57, Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the
shares in ITV Plc sent to Secretary of State (BERR) 14 December 2007133 House of Lords Select Committee on Communications, Ownership of the News, 2008, Appendix 4,

paragraph 47
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5.60

guaranteed. Representations argue that this is because the proposed acquisition will
result in the loss of independent shareholders and the removal of the existing
independent directors who currently help protect the independence and diversity of
Sky News. Following the proposed transaction, News Corp would have greater direct
control and influence over the editorial staff of Sky News.

One important issue here is the fact that, post transaction, News Corp would be able
to appoint and dismiss the editor of Sky News. It has also been argued that:

,, the economics of news provision means some level of operational integration is
¯ likely, providing new coordination mechanisms for Sky and News Corp; and

¯ media proprietors have a tendency to intervene in editorial decisions, most
notably in the newspaper industry..

Operational inte_qration_

5.61 The economics of news provision is dominated by the substantial fixed costs of
newsgathering and distribution. We received representations arguing that the
acquisition would provide News Corp with the opportunity to reduce some of these." as ects of the news operations of Sky News and News
fixed costs by integrating. P .......... , ,v .~ ..... ~ners1~4 Intearation
Corp’s news titles, including News imernauona~ ~ ur-. ,,~v,o~,,,~.     ¯    ~,
could range from consolidation of certain back-office functions, e.g. HR or IT support,
to full newsroom integration with shared journalists, foreign bureaux and/or editorial
control.

5.62

5.63

5.64

5.65

We recognise that some synergies can be realised without any need for a merger.
There are examples today of commercial deals between rival titles designed to
deliver such. synergies. For example, The Daily Telegraph currently uses News
International’s printing press facilities. We also note that David EIstein submitted that
Sky and News Corp could integrate their newsrooms regardless of the proposed
acquisition, if they were so inclined.

We also recognise that operational integration of editorial functions associated with
different titles could be counter-productive, in ’circumstances where those different
titles-have different target audiences, and where it is therefore commercially
advantageous for the different titles to maintain distinct voices .We note in this
context that News Corp has not integrated news functions of its existing titles and
channels either in the UK or internationally. We note News Corp’s submission [}<]
noted the views from Perspective’s report on the difficulties posed from different
cultures of TV and press newsroom. We also note that David Elstein submitted that
Sky and News Corp could integrate their newsrooms regardless of any proposed
acquisition, if they were so inclined.

Nevertheless, we be lieve that the transaction would make it possible to exploit a
range of operational synergies between News Corp and Sky. [}<].

Overall, we consider that some level of operational integration is likely to follow as a
result of the transaction. Even if this does not result in newsroom integration, it may
still~ result in an enhanced ability to co-ordinate the news gathering and distribution
activities of different distribution channels, and therefore an enhanced .ability for the
News Corp to exercise influence.

134 See e.g, responses from BT (page 5); Campaign for Press & Broadcasting Freedom (page 5);
Northern & Shell Network Limited (throughout), .......
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Media

5.66

5.67

5.68

5.69

5.70

5.71

5.72

proprietors’ influence

Numerous submissions to Ofcom alleged that Rupert Murdoch has a history of
intervening in the editorial decisions and political slant of the News Corps
newspapers, and that after the proposed acquisition this editorial influence would be
extended to Sky News thus reducing the level ofplurality within the media
-enterprise135.

A range of anecdotal evidence was provided to this point in relation to News Corp,
however, it should be noted that claims of such influence are not limited to News
Corp - it is a common theme for many media enterprises, most notably in the press.

As set out in the Competition Commissions report136 there are fewer regulatory
restrictions on newspapers than on television news and, in particular, newspapers
are able and expected to take an explicit editorial position in relation to topical issues.
The risk is that a ’traditional newspaper proprietor’ may seek to adopt a similar
approach to TV news.

Among News Corporation titles, it has been argued that Rupert Murdoch adopts
different roles and exerts different levels of influence. This issue was considered by
the Competition Commission in Sky/ITV where it noted that:

News International also told us that Mr Rupert Murdoch and the News International
Executive Chairman had regular discussions with the Editor of The Sun on a range
of editorial matters, from page design to editorial policy, whereas, in relation to The
Times and The Sunday Times, the position on news coverage, editorial stance and
appointment of editors is govemed by the terms of the D TI consent of 27 January
1981 relating to the transfer of these titles to their current ownership1~.

The Competition Commission in SkytlTV concluded that there was a considerably
greater degree of involvement by Mr Rupert Murdoch in relation to The Sun than
some other News International newspapers, such as The Times.

This was further supported by evidence submitted by Rupert Murdoch to the House
of Lords Select Committee on Communications report on The Ownership of the
News~3s In this evidence Rupert Murdoch described himself as a ’traditional
proprietor’ for The Sun and News of the World exercising editorial control on major
issues, like which political party to back in a general election or which policy to
support on Europe. However he argued that ’the law’ prevents him from instructing
the editors of The Times and The Sunday Times and that the independent board is
there to ensure he cannot interfere.

However we also received submissions which argued, for example, that during
Andrew Neirs tenure as editor of The Sunday Times Rupert Murdoch sought to
intervene in the editorial content of the paper in areas that related to Rupert
Murdoch’s business interests.

135 See e.g. responses from Slaughter and May paragraphs 7.11-7.18; Campaign for Press and

Broadcasting Freedom note 7; International Consumer Policy Bureau, entire document; Professor
Steven Barnett, sections 2(i)-(ii).136 Paragraph 5.58 Competition Commission Report on the Acquisition by BSkyB plcof 17.9% of the

shares in IlV PIc sent to Secretary of State (BERR) 14 December 2007
137 Paragraph 5.6 Competition Commission Report on the Acquisition by BSkyB plc of 17.9% of the

shares in ITV PIc sent to Secretary of State (BERR) 14 December 2007
138 House of Lords Select Committee on Communications r.~pQrt or! Th.~ Owoe.r,s.h[p of th~ N~s
paragraph 128
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5.73 This influence does not always have to be overt. The House of Lords report "The
Ownershi p of the News" quotes Andrew Neil:

"There are many ways in which you can influence a newspaper
without giving a downright instruction. Throughout the 11 years that l
was Editor of The Sunday Times, I never got an instruction to take a
particular line, / never got an instruction to put something on the front
page and I do not think / even got an instruction not to do something,
but I was never left in any doubt what he wanted"

5.74

5.75

Some of the submissions we received noted that intervention also took place when
the news agenda coincided with News Corps wider business interests. A submission
referred to Andrew Neil, who said that the division between The Sun and the Times’
editorial independence as declared by Rupert Murdoch was blurred over issues
which specifically related to the business interests of News Corporation, rather than
day-to-day coverage or major political issues.139

Andrew Nell also reports that while editor he was subject to interference on news
items which affected Rupert Murdoch’s business.14°

5.76 We also note submissions from Sky and the conclusions of the Competition
Commission, that there is no evidence of editorial influence being exerted on Sky
News by the Sky Board or by shareholders. David Elstein noted in his submission
that in his own experience there was never any pressure applied to Sky News.
However, we alsp note that the evidence of past behaviour may not necessarily be a
reliable indicator of future be haviour.

Submissions that there are a number of existing mechanisms that would
ensure internal plurality

5.77 We received submissions making four main arguments suggesting internal plurality
would remain following the proposed acquisition:

Increasing the level of control to full control will not translate in to the loss of Sky
News’seditorial independence as Sky News’ editorial policy is not a matter for
the Board.

Existing regulatory safeguards, notably impartiality requirements on TV broadcast
news would protect internal plurality and ensure no undue influence on the news
agenda and public opinion from media owners.

The existing impartiality requirements and history of TV news has resulted in
audience expectations of impartial TV news broadcasts, a high level of trust in "IV
news and a distinct culture among TV news journalists and newsrooms.
Combined, these all help protect plurality.

The nature of TV news, especially rolling news services like Sky’s, is such that
the news agenda is defined by breaking news, not by what stories a broadcaster
chooses or chooses not to cover. This is different from the role played by
newspapers, which adopt a more investigative approach to finding and exploring
stories, as well as containing opinion and comment.

139 Slaughter and May submission 7.12, p16-17
140 House of Lords Select Committee on Communications, Ownership of the News 2008 paragraph
188
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Sky’s editorial policy is not a matter for the Board

5.78 News Corp submitted that Sky’s editorial policy was not a matter for Board
determination. Editorial policy has not been debated at Board level and News Corp
has not sought to influence the editorial policy of Sky News. Further they argued that
there is no evidence that the independent directors have had to "defend" the editorial
policy of Sky News against influence by News Corp executives. News Corp stated
that the regulatory requirements of impartiality in Ofcom’s Broadcasting Code and the
strong culture of independence in TV newsrooms (see below) are significant
safeguards.

5.79 However, notwithstanding the regulatory framework and culture, we note that the
current behaviour of News Corp as a minority shareholder in Sky is not necessarily a
clear indicator of its future behaviour should it have full control of Sky. The degree of
control exercisable by News Corp as a full owner is clearly potentially different from
its current minority shareholding, for exam pie, News Corp would be able to appoint or
dismiss the senior editorial team, including editor, at Sky News.

Impartiality requirements

5.80 Section 5 of the Broadcasting Code is intended "to ensure that news, in whatever
form, is reported with due accuracy and presented with due impartiality" and ’to
ensure that the special impartiality requirements of the [Communications] Act are
complied with’141.

5.81 We received submissions that argued that the impartiality rules in Ofcom’s
Broadcasting Code:

¯ reduce the scope for influence by owners of television channels over editorial
decisions concerning broadcast news; and

¯ are not limited to preventing the biased presentation of news stories, but also
prevent partiality for political reasons in editorial decisions on the selection of and
prominence given to stories which are broadcast.

5.82 We have considered whether existing provisions Qn impartiality and due prominence
would allay any internal plurality concerns adsingfrom this transaction.

5.83 The requirement for broadcasters to present the news with "due impartiality" is of
course not absolute and broadcasters have a degree of editorial discretion in the
selection of the news agenda. These rules would not necessarily prevent an
individual with control of a media organisation from influencing the news agenda
through the selection or omission of stories. There could be cases where the
deliberate exclusion of stories could potentially be a breach of the Broadcasting
Code. However, in practice, the effect of partial selection or omission of news stories
would be a subtle one which it could be difficult, through regulation, to identify and/or
prove.

5.84 The potential limitation s of im partiality regulation and the role that selection of stories
can have in setting the agenda have been highlighted to us by a number of
submissions and were indeed noted within the Sky Chairman’s .own MacTaggart
lecture in 2009:

141 Ofcom, Broadcasting Code Section 5 http://stakeholders.ofcom.orq.uk/bmadcasting/broadcast:
codeslbroadcast-cod e/im partiality/
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5.85

’the system is concerned with imposing what it calls impartiality in
broadcast news. It should hardly be necessary to point out that
mere selection of stories and their place in the running order is itself
a process full of unacknowledged partiality’.142

This is consistent with the position of the Competition Commission in Sky ITV:

Impartiality relates to the fair and balanced treatment of differing viewpoints in relation
to particular news stories. However, it does not address the relative prominence given
to each story. In our view, it is a matter of public interest that decisions about the
relative importance of different news stories should be made by a range of
independent people and reflect diverse perspectives"143

We found that the regulatory framework, while relevant to the plurality of news and,
hence the statutory public interest assessment, does not on its own ensure a
sufficiency of plurality of news "144

5.86 We agree with the Competition Commission’s conclusion and in particular with its
view that "decisions about the relative importance of different news stories should be
made by a range of independent people and reflect diverse perspectives"~45.

5.87 We recognise that the impartiality rules are relevant and may contribute as a
safeguard against potential influence on the news agenda by media owners, but they
cannot by themselves necessarily ensure against it. Our view is that these provisions
do not by themselves adequately address all potential concerns.

5.88 In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to ir~tervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The regulatory
framework, while relevant to the plurality of news and hence the public interest
assessment, does not on its own ensure a sufficiency of plurality of news.

Audience expectations

5.89 We received submissions that argued audiences have particular expectations for
television news to be impartial and balanced, citing Ofcom research which found that
87% of audiences thought impartiality was important in television news146. These
submissions also suggested that the relatively’ low audience share of Fox News in
the UK was evidence of a lack of demand for partial journalism in TV news in the UK.

5.90 While audience expectations may deter a media owner from attempting to influence
editorial decisions, it is our view that the audience desire and expectation for
impartial TV news would not be sufficient to ensure the continued delivery of impartial
news and a plurality of views. They may act as a constraint - to an extent - on
stories that are broadcast. However, these expectations are less likely to be relevant
when considering which items are included in- or excluded from - the news agenda.

142 James Murd0ch, MacTaggart Lecture, 2009
~43 Competition Commission, Acquisition by British Sky Broadcasting GroUp plc of 17.9 per cent of the

shares in ITV plc, 14 Dec 2007, paragraph 5.12~44 Competition Commission, Acquisition by British Sky Broadcasting Group plc of 17.9 per cent of the

shares in ITV plc, 14 Dec 2007, paragraph 5.38
~45 Competition Commission, Acquisition by British SkyBroadcasting Group plc of 17.9 per cent of the

shares in ITV plc, 14 Dec 2007, paragraph 31
146 Ofcom, New News Future News, Figure 5.4 p65
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we believe that, while there could be commercial incentive to cater to audience
demand for impartial news, the extent to which this would prevent any potential
desire to interfere with the editorial independence of Sky News is unclear and hard to
quantify.

5.91 In addition, while in some cases audiences (and the regulator) would be able to
identify more obvious partial news as a result of story selection (for example on very
high profile political issues), other cases would be harder to identify (for example,
non-selection of stories detrimental to the commercial or personal interests of a
media owner).

5.92 Therefore, we do not consider that audience expectations of TV news could be relied
on to protect plurality.

Culture of TV newsrooms

5.93 We have received submissions that safeguards already exist within the internal
culture of all TV newsrooms, including Sky News. At the core of these is the
argument that TV news has a different culture from newspapers, and that this culture
would be resistant to editorial interference. Evidence submitted included:

Comments on the nature of TV news compared to newspapers for example
television news, with its different technical and logistical skills, tends to recruit
from within itself rather than from newspaper journalists which suggests that this
cements the separate culture.

There is already a strong culture of independence among TV news editors, in
part due to the expectation of impartiality and also as a result of the approach of
the BBC in this area. The culture of independence was noted by the Competition
Commission in SkyIITV: "the evidence that we received suggested to us that
there was a strong commitment to editorial independence across television news
broadcasting which would lead to editors resisting any direct board intervention or
intervention from shareholders to set the news agenda"~4z

5.94

5.95

Alternatively, other representations questioned how far such cultural differences and
safeguards could be depended on in a situation of full ownership. S pecifically,
concerns were raised that editors may ’self-censor’ as editors cannot be expected to
act with complete disregard to the views of a full owner148. This links to points made
by the Competition Commission which noted: "boards usually play some role in the
appointment of editors".

In addition, in future there may be potential journalistic and operational benefits
arising from combining print and "IV journalists when creating news for converged
platforms. The increasing use of video content on text based news websites, or
development of news for convergent devices, may result in a change in the
distinction between print and video journalism and hence a chance in the role and
culture of newsrooms.

~47Com petition Commission, Acquisition bY British Sky Broadcasting Group plc of 17.9 per cent of the
shares in ITV plc, 14 Dec 2007, Paragraph 5.68~48 See e.g. responses from Slaughter and May, pa~gra.ph 7~.13;: Prgf~rS~ven B..arr~#];t,~section

2(ii)
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5.96 It is our view that cultural safeguards may be expected to go some way to
maintaining the editorial impartiality of Sky News but we do not consider that they
can be relied upon to secure plurality.

Summary of analysis of internal plurality

5.97 We recognise that audience expectations, the cu Iture of "IV journalism and the nature
of rolling news may together contribute towards the independence of editorial voices
against proprietary influence on the Sky News agenda. However, for the reasons set
out above we do not consider that these factors will ensure plurality.

5.98

5.99

5.100

5.10!

5.102

5.103

We recognise that the impartiality rules are relevant and may contribute as a
safeguard against potential influence on the news agenda by media owners, ,but they
cannot by themselves necessarily ensure against it. Our view is that these provisions
do not adequately address all potential concerns.

In any event, there is a difference between the Broadcasting Code which provides
the regulator with the ability to intervene on a case by case basis to ensure
impartiality in terms of news presentation and the statutory need for there to be a
sufficient plurality of persons with control of media enterprises. The broadcasting
regulatory framework, while relevant to the plurality of news and hence the public
interest assessment, does not on its own ensure a sufficiency of plurality of news.

We recognise that it is possible that Sky News may remain a strong independent
voice from an internal plurality perspective even while no longer part of a distinct
media enterprise.

However, in a situation where Sky is wholly owned by News Corp and where we
have received a significant number of representations that a proprietor may want to
interfere with editorial decisions, we need to understand what would in practice
prevent such intervention. From the evidence submitted to us, while the re are factors
that are likely to contribute to internal plurality, we consider that these are not such
that they would preclude such interference in circumstances of full control.

In light of the importance attached by Parliament to media plurality in informing
opinion and setting the agenda, we do not consider that in this case we Can rely on
internal plurality to ensure sufficient plurality in the provision of news and current
affairs.

This is consistent with views expressed by the House of Lords Select Committee on
Communicatio ns in 2008:

We do not believe that an internal company structure can be an adequate substitute
for competition law and statutory regulation in ensuring that no single voice becomes
too powerful149

Multi-sourcing and online news provision

5.104 As explained in section 4, consumers tend to use more than one source of news and
current affairs and this is a relevant consideration in any plurality assessment. This is
because the extent to which consumers access and use news and current affairs

~49House of Lords Select Committee on Communications, The Ownership of the News, 2008,
paragraph 220
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5.105

5.106

5.107

5.108

5.109

5.110

5.111

from different providers may limit the ability of any single provider to influence
audiences.

The use of multiple sources of news is considered in most of the measures we have
used to assess changes in external plurality. The effects of multi-sourcing are
particularly evident when comparing the share of references of different providers for
all news sources (which takes account of consumers’ use of multiple sources) with
the shares related to single main sources (which instead considers only the sources
to which each consumer attaches the most importance).

The BBC accounts for 37% of references when considering all sources of news by
wholesale provider, but its .share rises to 54% when looking at single main sources.
ITN’s share of references remains similar (12% and 14%) when moving from al!
sources to single main source, and Sky also broadly maintains its share (10% for all
sources, 9% for single main source). News Corp has a materially lower share of
single main source share of references (6%) relative to its aU-sources share (12%). A
similar trend is visible for other newspaper providers. This suggests that consumers,
when prompted to choose a single source of news, attach more weight to the news
and current affairs content they access on television as opposed to newspapers.

News Corp’s ability to influence is strengthened by the proposed acquisition (both in
terms of share and of reach) even when taking into consideration all the sources that
consumers access regularly. It is important to note that, regardless of the level of
multi-sourcing, acquisition of one player by anOther will always result in an increase
in the relative share of the acquiring enterprises. Similarly, a merger will always
increase the reach of the acquirer unless the two entities merging have a perfectly
overlapping audience.

In addition to considering multi-sourcing in our analysis of static effects to external
plurality, we have also looked specifically at whether the proposed acquisition would
change overall levels of multi-sourcing by consumers through the loss of one distinct
news and current affairs provider (Sky News).

In its submission, News Corp estimated that 6% of all UK consumers relied on both
News Corp and Sky for news. Of these, approximately 96% also sourced news from:
other sources as well. News Corp therefore estimated that the proportion of
consumers who would, post transaction, rely on only News Corp and Sky News and
no other news provider would be 0.3% of the population~5°

As described in section 4, our research found that in a typical week consumers used
on average 2.9 wholesale news providers, with 46.8% of respondents claiming they
use 1 or 2 providers and 29.2% 4 or more. We have also highlighted that levels of
multi-sourcing for consumers that access Sky News regularly are higher than for the
general population - with 4 news providers used in a typical week.

When considering News Corp and Sky as a single provider post-transaction, the level
of multi-sourcing for the population as a whole decreases only slightly. The average
number of wholesale news providers accessed by all consumers who regularly
access news would fall to~ 2.81~1. For the sole consumer base of Sky and News Corp
combined, the average number of sources used following the proposed acquisition

15o Source: News Corp submission (FTI report), paragraph 6.37
1~1 Source: Ofcom cross-media audience research 2010. This analysis assumes no other change to
c~ss.-me_.d[.ar consumption of news and current affairs, other than the !0ss of Sky as an indep~ndeDt
provider.
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would instead fall to 3.5. Although the relative change is higher, we note that the
average number of sources would still remain considerably above the average for the
population as a whole.

5.112 In section 4 we also noted that the size of the audience that relies solely on Sky or
News Corp for accessing news and current affairs iS very small (respectively 1% and
2% according to our market research) and this remains the case post-transaction,
with only 6% of the combined consumer base (or 3% of the total population) relying
solely on news and current affairs from News Corp or Sky.

5.113 This data suggests that although Sky would cease to be a distinct media enterprise,
¯ many individual consumers Would continue to access a number of different sources
following the proposed transaction. This would therefore provide some constraint on
the extent to which News Corp, post transaction, would be able to take advantage of
an increase in its audience share and reach to influence public opinion and the news
agenda.

5.114 However, the implications of multi-sourcing in relation to this proposed transaction
are complex and as a first stage authority we do not have sufficient time to consider it
fully.

5,115

5.116

5.117

In any case, although we believe the level of multi-sourcing by individual consumers
to be important, we do not believe that we can rely on it to ensure sufficient plurality.

This is because the process of forming public opinion does not just depend on
individuals consuming news, and then each forming their own opinion without
reference to other consumers. Rather, individuals ¯consume news, debate and
discuss it with others, and it is this process Of both news consumption and discussion
which contributes to public opinion. What matters more therefore is the number and
range of news providers used by all consumers and their relative significance, rather
than the number of news providers used by each individual consumer.

We also recognise the increasing importance of online news provision today. Wider
availability and use of the internet, and the extension of media enterprises’ news
offerings online, allow consumers to access news more easily from a range of
different providers. Our audience research indicates that online usage appears to be
complementing the use of traditional media for consumers. This can increase the
availability of news sources, and result in consumers using a greater range and
variety of sources than may have historically been the case.

5.118 However, traditional media providers account for 10 of the top 15 online providers of
news (eight newspaper groups plus the BBC and Sky), with the remainder
predominantly being news aggregators rather than alternative sources of news. This
suggests that today online news tends to extend the reach of established news
providers as opposed to favouring the use of new outlets that are not present on
traditional media. We recognise that this could change in the future, but the nature of
any such change is uncertain.

Influence on other media and the agenda

5.119 We have received some representations that the merged entity, given its presence
across all platforms and in particular in TV rolling news (through Sky News), could
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5.120

5.121

5.122

5.123

exert a greater influence over the news agenda of third parties, therefore diminishing
overall pluralityls2.

One submission illustrated this by referring to the risk that Sky News could choose to
give disproportionate coverage to stories featuredin News Corp titles, at the expense
of stories featured by other news providers. We received representations that a story
picked up by Sky News is more likely to become so important that all news outlets
have to cover it1~3. Conversely, the perceived importance of Sky’s rolling TV news in
agenda-settinglr’4 would mean that stories excluded by Sky News would be less likely
to be .covered by other outlets.

The merging parties have instead argued that it is very unlikely for any single media
enterprise (and for Sky News in particular) to be able to influence the wider news
agenda because of a variety of factors, including:

Sky News’s relatively small viewing share in TV;

¯ the prominence of the BBC in news provision and the fact it is unlikely to follow
any agenda set by other players;

¯ the growing importance of online outlets in both news distribution and news
gathering; and

¯ trends towards greater use by consumers of international and specialist outlets,
which are unlikely to be influenced by mainstream UK news sources.

We note that a variety of factors affect the way in which media enterprises source the
stories they cover, and their editorial policy. For example, a title or programme
focused on investigative reporting will (by definition) tend to source its stories directly.
Other outlets may instead rely more on news stories supplied by news agenciesIss.

As displayed in Figure 5 in Section 4, the news providers contained in_the
Perspective analysis drew on a range of cited sources for news stories in the period
June to November 2010. In this analysis, neither News Corp nor Sky were the main
source of news stories for these news providers. For the outlets Perspective
examined, of stories that cited a source, Sky News was referenced 3.7% of the time.
Sky in combination with all the News International papers was referenced 12.1% of
the time. By comparison, the BBC was cited as a source for 24.6% of stories. The
three news agencies were also cited as key sources for the titles contained in the
Perspective analysis: Associated Press 25%, Reuters 13%; and the Press
Association 10%. However relevant, rolling TV news is just one of many possible
sources of news for media enterprises. Overall, the available evidence does not point
to a conclusion that News Corp’s ability to influence through other media would be
materially enhanced by the acquisition.

152 Slaughter & May, BT, Dr Des Freedman
1~3 See file note of telephone conference with [~::] [a national newspaper editor].
ls4 Slaughter & May
l~s We received a representation that, for example, the BBC’s rolling news coverage largely reflects
the Press Association’s newslists. See file note of telephone conference with [~:~] [a national
newspaper editor].
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Conclusions on static analysis

5.124 We have considered plurality and the need for there to be sufficient plurality by
looking at the number and range of persons with control of media enterprises in light
of their ability to influence opinion. We have done so in accordance with the purpose
of the public interest consideration. We have considered carefully all the
representations made and evidence available to us. We believe that there is a public
interest concern in relation to external plurality as the effect of the proposed
transaction would bring together one of the three main providers of TV news and the
largest provider of newspapers significantly increasing News Corp’s ability to
influence opinion and control the agenda.

5.125 Further in circumstances of 100% ownership and control, we do not believe that
cultural safeguards and internal plurality can be relied upon to ensure plurality.

5.126 We recognise that the impartiality requirements of the Broadcasting Code may
contribute as a safeguard against potential influence on the news agenda by media
owners, but they cannot themselves necessarily ensure against it. In any event, there
is a difference between the Broadcasting Code which provides the regulator with the
ability to intervene on a case by case basis to ensure impartiality in terms of news
presentation and the statutory need for there to be a sufficient plurality of persons
with control of media enterprises.

5.127 We have carefully considered the submissions made in relation to the multi-sourcing
and the increase in online news provision. Whilst we believe the level of multi-
sourcing by individual consumers to be important, we do not believe that we can rely
on it to ensure sufficient plurality. We also recognise the increasing importance of
online news provision today. However, we believe that online news tends to extend
the reach of established news providers as opposed to favouring the use of new
outlets that are not already present on traditional media.

5.128 For the reasons summarised above and considering all the releVant factors together,
our view within this first stage review, is that we consider it reasonable to believe that
the proposed acquisition may be expected to operate against the public interest since
there may not be a sufficient plurality of persons with control of media enterprises
providing news and current affairs to UK-wide cross media audiences.
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Section 6

Effects o1’ the proposed
dynamic analysis

acquisition

6.1 In addition to the static analysis, the proposed transaction could result in changes to
the level of media plurality over a longer period of time. We received a number of
submissions raising concerns about possible longer term effects from the proposed
acquisition. We have therefore considered a forward view of the possible effects on
plurality.

6.2 In order to do this, we have divided this section into two:

An overview of key media market trends to provide a relevant context for plurality.

In this context, we have provided a summary of the potential longer term effects
on plurality arising from the proposed transaction that were raised with us through
submissions.

Market trends and future market developments

UK consumers and content producers have adopted a wide ranqe of new digital
media technologies, platforms and services over the last ten years.

6.3 Ofcom’s research has highlighted the growth in availability, take-up and usage of
different media services over recent years. This has been supported by the
development of a number of new technologies; convergence between different media
services; and the growing availability of access to digital services via fixed and
mobile broadband networks.

6.4

6.5

6.6

Ofcom’s 2010 Communications Market Report presented research demonstrating
that, on average, nearly half of UK adults’ waking hours are spent using media
content and communications services. Use of differentservices at the same time is
also increasingly common, with people squeezing 8 hours and 48 minutes of media
consumption into an average of 7 hours and 5 minutes of time each day. Of all
services, television remains the most heavily used!56.

Many of the new technologies being adopted provide co nsu mers with greater choice,
convenience and control over how they consume content. These developments have
also reduced the traditional distinctions between different services for consumers.
The recent development and take-up of smart phones and tablet devices now enable
consumers to access a range of content from broadcast, audio, print and other media
on one device wherever they are. These devices have the potential to increase the
levels of interactivity, participation and personalisation of media. Consumers are also
increasingly choosing to take a bundle of different services from a single provider.

Such new services are usually adopted initially by younger and more affluent
audience demographics. Daily use of a range of digital technologies is consistently
higher among adults aged 16-24. By way of example, this audience spends a larger

1~60fcom Communications Market Re port 2010, Figures 1.16 and 1 ..17
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6.7

6.8

6.9

6.10

proportion of its media consumption time using mobile devices than any other age
demographic15~.

These trends are making more information available to consumers and giving them
more ways to access it. At the same time, the traditional media platforms continue to
play a significant role for many consumers, including older consumers. Today,
Ofcom research estimates that 38% of all media and commun ications usage for
those aged 16 and over is watching scheduled television on a TV set - the most
popular media activity among consumers. This rises to 51% for those who are aged
55 plus158.

J

The development of new digital media technol0gies, platforms and services has
consequences for the economics of the sector, above and beyond the impact of the
recent economic downturn. These can include both opportunities to open up new
revenues streams through selling new content and services to customers and
challenges to existing business models When new technologies reduce the barriers to
new entrants able to offer competitive services to consumers.

In the last five years there has been substantial growth in the revenue generated
through subscription television and online advertising, whereas advertising from
traditional print, television and radio has seen much more limited growth, and in
some cases substantial declines. These. trends are partially a consequence of the
close link between GDP and advertising expenditure, but there is evidence of
structural change occurring to the business models across the sector.

For content producers, these developments offer the prospect of new revenue
models through the possibility of consumers paying for added choice or convenience,
or access to a wider choice of content. They can open up new revenue streams such
as online display advertising to media owners who extend their presence online. In
addition, advertisers may be willing to pay a premium for targeting a particular
audience target or demographic.

Despite widening access and use of new media technologies, the audience for
television has remained relatively stable.

6.11

6.12

6.13

Television remains the most heavily used of all media services, and despite the
growth in other media platforms such as broadband and mobile, overall levels of
viewing have increased slightly over the last five years159.

It is possible that this resilience of television viewing is a consequence of a number of
technological enhancements to theplatform, which have included the growth of
digital television, the lau nch of high-definition television and time-shifted viewing
through PVRs. Digital television is now available in 93% of homes; digital video
recorders are installed in 37% households and 5.1m households take HD (as of Q2
2010)!60¯

Over the last five years, television advertising revenue has declined by 1.8% p.a.,
whereas licence fee income allocated to television has grown by 1.7% p.a. and
subscription revenue to television services has grown by 6.2% p.a.161 This has led to

15T Ofcom Communications Market Report 2010, Figure 1.19
158Ofcom Communications Market Report 2010, Figure 1.24
159 Ofcom’ Communications Market Report 2010, Figure 2.67
160Ofcom Communications Market Report 2010,, Figure 112, Figure 2.15
!81 Ofcom Communications Market Report OMR ?.010;Figure 2:28
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a reduction in the overall levels of investment in programming by the main public
service broadcasters over the period, with a 4.6% p.a. decline in investment in
original programming over the last five years among public service broadcasters162.

6.14 The availability and take-up of services that enable time-shifted and VOD television
programming has grown significantly. All of the major broadcasters have launched
video-on-demand services (or ’players’) which they make available to a wide variety
of platforms including the PC, games consoles, mobile devices and hybrid IPTV
platforms. Of adults with the internet, 31% have watched catch-up TV163, while time-
shifted viewing through a DVR still only represents 5.9% of all television viewing164.

6.15 Broadcast news has been affected less than other content genres by the emergence
of new technologies that can draw audiences away from the live TV platform.
Ofcom’s consumer research shows that viewers prefer to watch news content live
rather than on-demand or timeshifted165. However, broadcasters do appear to have
pulled back on their news commissioning funding. Total spending on news-based
content fell from £363m in 2005 to £293m in 2009166.

Radio also remains a siqnificant service for a larqe proportion of the UK audience

6.16

6.17

6.18

Like broadcast television, radio remains a very highly used medium by audiences
despite growing use of other services. Overall weekly reach of radio has stayed
consistent at 90% over the last five years. However, average weekly hours of
listening has declined over the same period (by 5.3% p.a. to 19.8 hours per head per
week)167.

Digital Audio Broadcasting (DAB) has grown in usage with almost 16%168 Of homes
owning a DABset as of Q2 2010 and DAB listening representing almost a quarter of
all radio listening.

The BBC remains’the most significant player in the sector and its expenditure on
radio has grown over the last five years, whereas both listening and revenues to
commercial radio have declined over the same period169. This is primarily a
consequence of a decline in advertising revenue in radio, which like television
appears to be a consequence of both cyclical changes and the growing competition
from other media for advertising expenditure.

6.19 The growth in the number of devices (both in the home and mobile) that can connect
to the internet has led to the availability of non-broadcast audio services (e.g. audio
streaming or downloading to a PC or mobile phone). Take-up and use of such
services is most significant amongst the 16-24 age group.

Print media is facinq declines in circulation as online use _Qrows

6.20 The newspaper industry is in a transitional phase as new, disruptive means of
distribution emerge and traditional revenue sources decline.

le20fcom Communications Market
le30fcom Communications Market
le40fcom Communications Marketle5 Communications Market Report
lee PSB annual report 2010
let Ofcom Communications Market
le80fcom Communications Market169 Ofcom Communications Market

Report, Figure 2.36
Report Figure 2.8
Report Figure 2.4
2009, Figure 1.41

Report 2010, Figure 3.1
Report 2010, Figure 3.2 .......................................................
Report 2010, Figure 3.6
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6.21 Print media has experienced progressive decline over the past ten years. There have
been substantial declines in circulation and readership of national newspapers. For
example, readership has fallen substantially among both daily and Sunday
newspapers - by 3% p.a. among the Sundays and by nearly 2% p:a. for daily
newspapers1T°.

6.22 Newspaper providers have been especially affected by a drop in classified
advertising revenues, matched to a steady decline in circulation, which threaten the
future profitability of many titles1T1.

Consumption of online services continues to .qrow in popularity

6.23 The growth in the availability and take-up of the intemet has provided a platform over
which a variety of content types can be delivered to consumers, both traditional
(existing television, radio and newspaper content) and new (such as social
networking sites and other sources of user generated content).

6,24 Access to the internet by consumers is now at 76% of UK households, the vast
majority of whom use a broadband connection (up from 31% in 2005)~T2. As home
internet take-up has risen, so has the average minutes spent per person surfing the
web - at 27 minutes per personper day (up by an average of 17% p.a. since
2004)1T3.

6.25 The growth in the availability and take-up of the internet has provided a platform over
which a variety of content types can be delivered to consumers, both traditional
(existing television, radio and newspaper content) and new (such as social
networking sites and other sources of user generated content).

6.26 As a consequence of this rapid growth in broadband access to the internet, the total
level of revenues generated by online services has grown substantially in the UK.
The online advertising market alone was worth £3.54bn in 2009, 27% growth per
annum over the last four years~T4

6.27 The majority of online advertising (£6 in every £10 generated) is made up of paid for
search services such as Google. The remainder of the market is split evenly between
classified and display advertising. It is particularly the growth in these two categories
that has structural implications for the television, radio and press sectors, given each
currently relies significantly on classified and display advertising currently. Each of
these sectors is seeking to tap into the growth of online advertising as a
consequence of declines in advertising in their own markets.

6.28 One of the most significant trends in the last few years has been the growth in mobile
access to the internet, which is now at 16% of consumers and growing rapidly~TS.
This has the potential to enable a range of new services to consumers above and
beyond those already available to them at home or work, particularly linked to the
take-up of smart-phones and tablets.

6.29 The breadth of functionality that mobile and fixed broadband access to the internet
offers is reflected in the range of services consumers use. Social networking

~T0 Source: NRS / MediaTel I Ofcom calculations
1T1 Enders Analysis submission
1T2 See Ofcom technology tracking study, Q3 2010, question QE6, Table 44
~T30fcom Communications Market Report 2010, Figure 1.4
~T40fcom Communications Market Report 2010, Figure 4.7
~T5 See Ofcom technology tracking study, Q3 2010, question QE6, Table 44
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6.30

accounts for a quarter of the time consumers spend online, by far the largest share of
any online service (including email, search, news, games and other service). Online
news is attracting a growing unique monthly audience, although it still accounts for a
very small proportion of overall time spent online (less than 3%17e). Most providers of
news on television or radio have launched offerings on the internet accessible via a
range of devices including PCs, smartphones and tablets. Each is seeking to extend
the reach and use of their output while also accessing the growth in online revenue.

A range of different online content and business models are emerging which may
provide new revenue 0 pportunities for the newspaper publishers. News aggregators
such as Google News and Yahoo! News bringtogether news stories from a wide
range of providers and outlets. Many newspapers online are making increasing, use
Of video and audio to enhance the richness of their content propositions. Some, such
as FT.com and Times.co.uk, have opted for ’freemium’ or subscription-based
revenue models, whereas other players have pursued a free model reliant on
advertising. So far newspapers’ online revenues have failed to match those of their
print counterparts. DMGT, for example, recently announced that the ad-supported
Mail Online website, currently the second-most popular newspaper website in the
world according to ComScore1Tz, generated approximately £12m in the financial year
2009/10178. GMG website The Guardian Online reportedly generated around £40m
last year179.

These trends suggest that convergent cross-media services will become
increasingly im portant

6.31

6.32

Taken together, these trends suggest that there may be a continuous shift in the
relative mix and balance of different media platforms and services for consumers,
with an increasing push into convergent cross-media services.

Of the traditional media platforms, television appears to have an enduring strength as
a key platform for the delivery of content to consumers - its reach, impact and
significance to consumers is likely to continue in the future. However, all platforms
including online today will need to respond to the development and adoption of
increasingly convergent media.

6.33 Online services, and the convergence of the internet with traditional media platforms
are therefore one of the key areas for future development. This will continue to result
in the development of new, cross-media products and services for consumers. This
is one of the areas of focus for many players in media, including news and current
affairs: the development of convergent, integrated media products that draw on the
strengths of video, print, and audio to deliver content to consumers across a range of
platforms and devices.

6.34 It is unclear at present to what extent these cross-media services will be
complementary to existing services, in which case we might expect bundling of such
services to increase in importance, or substitutional to existing services, in which

~,~ 180 181case they might be expected to displace them. [ ] [The redacted text refers to

1T60fcom Communications Market Report 2010, Figure 4.4177 As reported by Paid Content. See http://paidcontent or.q/artic e/419-mai-on ine,vs-nytimes.com-

running-the-numbers/lz8 httP://Www.dm.qLco uk/uploads/files/DMGT-Preliminary-Results-2010 pdf
179 h          " ’    "     ’      "ttp : l lwww.abc, net.a ulpml content12 0101s3058684.htm!80 [~:]
181. [~] ................... ~ ............................~ ...............¯ ..................
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6.35

paragraphs 210 and 213, of the European Commission’s decision, in relation to which
Ofcom is not in a position to identify what may be disclosed].

However this develops from a commercial perspective, for those consumers adopting
new products and services that exploit the potential Of convergence between online
and traditional media, this undoubtedly increases their ability to consume content
from a wider variety of sources, with greater flexibility and sophistication than ever
before.

Potential longer term effects on plurality arising from the proposed
transaction

6.37

6.38

6.39

We received many submissions that raised concerns about the potential for the
proposed acquisition to affect plurality in the future. Much of this concern was
around the potential effect of the economic power of the combined entity in the
context of future media market developments. The concerns raised were that,
following the acquisition, News Corp would be better placed than its competitors to
respond to market developments and develop its service and presence across-
media.

The economic power of the combined group covers a number of possible factors.
The merged entity would be financially bigger than any of the other voices in the
market (for example in terms of group revenues and cash flows). Representations
argued that thanks tO its financial security and size News Corp would be able to
make commercial decisions that its rivals would be unable to make, and thus would
be better placed to respond to market developments and challenges. This would
allow News Corp to increase its market presence and share compared to other news
providers, while not behaving anti-competitively.

[~<]. Our view is that future concerns in relation to plurality are not necessarily
captured by any competition assessment of the proposed transaction. As outlined in
paragraph 2.35, media public interest considerations invoked by the Secretary of
State are distinct from the competition-based test applied by the competition
authorities. The aim of any competition analysis is to prevent a level of concentration
of ownership which could give rise to a substantial lessening of competition, to the
detriment of consumers. The public interest considerations defined by Parliament
have a different goal: to ensure sufficient plurality of media enterprises to support
effective debate and the democratic process. While it is possible that there may be-
overlap between issues and ! or facts relevant to a competition censideration and a
need for sufficient plurality under the public interest consideration, the two statutory
regimes are distinct with different purposes.

As noted in paragraph 2.36 of this report, on 21 December 2010 The European
Commission ("the EC") concluded its Phase One investigation into the competition
effects of the proposed acquisition. The EC decided not to oppose the notified
acquisition and declared it compatible with the internal market and with the EEA
Agreement. Its decision was based solely on competition-related grounds, pursuant
to Article 4 of European Council Regulation No 139/2004. [~<]182 [The redacted text
refers to paragraphs 1,307, 309 and 310 of the European Commission’s decision, in
relation to which Ofcom is not in a position to identify what may be disclosed. The
EC’s press release of its decision is available at
http:lleuropa.eu/rapidlpressReleasesAction .do?reference=l P/1011767].

182 [~]
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Concerns were raised in representations that the proposed transaction could
influence future levels of plurality

&40 In representations, we received two main groups of possible concerns for plurality as
a result of the proposed transaction:

¯ The economic power of the combined entity and its ability to react to future
market developments like convergence

¯ A range of specific concerns relating to potential activities by the merged entity

Economic power and convergence

6.41 There are historic examples of how ’economic power’ can be employed to engage in
long term strategies that could affect plurality if other players in the market are not
able to respond. For example, News Corp has in the past supported Fox News
through a period of substantial loss until it became established183. Such activities are
not unique to News Corp though - there are numerous examples of media
enterprises making significant investments in new titles and routes to market, notably
online, before they make an economic return.

6.42 Economic power can allow a company to take strategic decisions that might
ultimately have an impact on plurality. Economic power may allow a media
enterprise to invest in new ventures, business developments or adopt pricing
strategies that Others do not have the resources to compete with. There may be a
consequential reduction in other players’ share of voice and hence plurality.

6.43 As noted above, one of the key expected developments for the future is developing
the presence of news content across convergent media. For all media players, a
future presence online and development of new applications, taking advantage of the
functionality of new devices and the ways that consumers access content is likely to
be key.

6.44 Representations to us suggested that the combination of News Corp’s print news
content and Sky’s audio-visual Content makes it best-placed to take advantage of the
move to convergent news media. If for example it was able to develop a compelling
content proposition for e-readers or tablet devices, which could riot be replicated by
other providers, this might over a period of timeenable it to extend its share of voice
beyond that which it achieves as an immediate consequence of the proposed
transaction.

6.45

6.46

We acknowledge that the ability of News Corp to develop and distribute convergent
media products does not depend on the proposed transaction. For example, The
Times newspaper’s website and the Times iPad edition already feature some Sky
News content. The transaction is however likely to strengthen the ability of News
Corp to produce such products, given the complementary capabilities of News Corp
and of Sky in the production of textual and audiovisual content respectively.

We note that it is a difficult and uncertain process for other news providers (e.g.
newspapers) to build up the capability to produce their own AV and multimedia
content, although there are some emerging examples of newspapers doing so184. It is

183 House of Lords Select Committee, Ownership of the News 2008, Appendix 4, paragraph 29
t84 E.g. Telegraph Media Group’s Telegraph TV http:llwww.teie,qraph.co.ukltele.qrapht~
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6.47

6.48

6.49

potentially costly, and would require them to diversify into a very different skill-set in
order to produce high-q uality AV journalism.

However, we note also that investment in new, innovative convergent media products
is not limitedto a combined News Corp or Sky, and other news suppliers do offer
similar multimedia content18~. Other news providers and platform operators may
develop and distribute converged services through commercial deals186. No other
single company has the same combination of a portfolio of content assets (including
news) and scale of distribution across TV, newspapers and broadband. However,
the evidence which has been presented to us in the time available does not Support a
conclusion that such strategies could not be replicated by rival news providers,
entering whe re necessary into commercial.agreements with appropriate partners.

We acknowledge that the effects on plurality of new convergent pro~lucts are
uncertain. They may fail, in which case theywill have no impact on plurality. If they
succeed, this could have a negative impact on plurality if other providers are not able
to provide similar products, but could also have a positive impact if they help pioneer
the development of new online business models which are then replicable by a wider
range of alternative providers.

There is a high degree of uncertainty surrounding future convergent products, and
the potential for a range of players across the communications value chain including
news providers and platform operators to invest in such products. As a result, we do
not consider that there is sufficient evidence for the view that it may be the case that
these issues may be expected to result in additional plurality concerns to those
identified in our static analysis.

6.50 However, that is not to say that these concerns can be dismissed either. This is
particularly true given the fact that under the current statutory framework it is only
possible to examine these concerns at the time of a particular transaction. So whilst
.we do not rely on these issues as the basis for our recommendation that a reference
be made to the Competition Commission, in event of a reference then this is an area
that may warrant further consideration

S_gecific concerns relatin ~" the mer ed entit.-

6.51 In addition to the development and launch of convergent news media products, a
number of other possible future issues were raised by respondents as potentially
having an effect on the level of plurality. Specifically, representations raised
concerns about:

6.52

¯ a greater ability to cross-subsidise news operations;
¯ more cross-promotion between News Corp outlets including Sky;
¯ ’bundling’ together of goods and services; and
¯ a greater ability to bid for and win wholesale news deals.

Better ability to cross-subsidise news operations. Concerns were raised with us
that the combined entity would have significa nt funds for cross subsidy between its
different media operations. However, cross subsidies are a common feature of the

185 E.g. BBC News has made certain AV content available to all newspaper websites

http:i/_w~-w.bbc.co.uk/ ressoffice/ ressreleaseslstor!esl2009lO_7 "ul /2~_p~hc~nlent e.g. The~ccrnmon for newspaper websites to use a mix ol" melr own ana u,/u p~,~y
Financial Times using CBS AV.news content
hltp:ttwww, pressqazette.co.uldstory.asp?sterycode=46046-
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6.53

market today for a range of media providers, and News Corp in particular already has
a strong enough financial position to enable it to fund any cross-subsidies which it
might wish to provide. Therefore, although the proposed transaction would increase
the strength of News Corp’s finances in terms of cash flow, we do’ not believe that the
proposed acquisition would create a situation which is not possible already given
News Corp’s existing ability to cross subsidise its different media operations.

[~<]1~7 [The redacted text refers to paragraph 223 and 213 of the European
Commission’s decision, in relation to which Ofcom is not in a position to identify what
may be disclosed].

6.54 Cross-promotion between News Corp outlets. Concerns were raised that News
Corp’s influence on consumers could be increased through greater use of cross
promotion. This could include direct cross-promotion, such as more references to
Sky in News Corp’s newspaper titles, or indirect cross-promotion, such as sister titles
sharing correspondent’s or columnists. I nce ntives already exist for cross-promotion
between News International’s print titles and Sky, but these would be increased by
the transaction.

6°55 There are limitations to how far Sky could directly promote News Corp titles on its
television channels, as set out in Ofcom’s Broadcasting Code188 ("the Code").
However, the Code does not necessarily restrict some forms of indirect promotion189
such as leading the news agenda with a sister outlet’s news scoop or inviting a sister
outlet’s star columnist to comment on news stories.

6.56 We note that the European Commission considered the risk of input foreclosure of
BSkyB’s competitors as a result of a refusal to advertise in News Corp titles. The
Commission concluded that this was not a concern, largely on the basis that there
are alternative means of advertising to these titles.19° This conclusion is relevant to
our consideration of cross-promotion, since it suggests that News Corp titles are not
uniquely well placed to engage in cross-promotion. However, we believe it may still
be possible for cross-promotion to provide increased influence in circumstances
which fall short of input foreclosure.

6.57

6.58

Overall we believe that the transaction may increase the effectiveness of cross-
promotion between Sky and News Corp titles, and therefore the influence of these
titles, but have not in the time available been able to quantify this effect. We
acknowledge that there is already an incentive to engage in some cross-promotion,
and note the conclusion of the European Commission on input.foreclosure

"Bundling" together of goods and content. Bundles can come in several forms:

a) physical bundles of products (e.g. giving subscribers to Sky TV a "free"
subscription to The Times newspaper);

b) content aggregation services (e.g. a News Corp service in which News Corp
collects content from a variety of third party sources (e.g.. The Daily Mail, The
Independent newspapers) and brings it together at a single point of use for
consumers, it would act as gatekeeper to this service.); and

187 [X]
188 See Section 10, ’Commercial References and Other Matters’
http://stakeh~~ders~~fc~m~~rq~uk~br~adcastin~q~br~adcast-c~des~br~adcast-c~de~c~mmercia~-
references/!89 Subject to the limits implied by rules on preventing undue prominence of a p!’o~d.~t or serv(ce
10o ....
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6.59

6.60

6.61

6.62

6.63

6.64

6.65

6.66

c) more complex bundling and integration (e.g. placing and using news content on
the Sky broadband internet home page; giving priority to News Corp’s own news
content via broadband traffic management).

We note that some of the potential concerns which have been put to us under the
banner of ’bundling’ relate to the creation of new integ rated products, typically in the
context of convergent media. We have already discussed these.above. In what
follows we focus on the somewhat narrower question of the retail bundling of existing
products, [~;] [The redacted text in this and the five following paragraphs refers to
paragraphs 224-257 of the European Commission’s decision, in relation to which
Ofcom is not in a position to identify what may be disclosed].

[~]191

[~]192

[~]193

[~<]194

Our view, [~<] is that bundling of existing TV and newspaper subscription services is
unlikely to ’be a significant concern. However, as discussed above, [~<] there is a
great deal of uncertainty as to the types of integrated tablet or e-reader type products
that might be developed as a result of convergence through new devices and the
manner in which these might be retailed. However, this may create concerns in the
future, and we note the absence of a statutory framework foraddressing such
potential issues on an ex post basis.

Bidding for wholesale TV news deals - Today -iV news provision is already highly
concentrated, with only three providers Of news at the wholesale level: the BBC, ITN
and Sky News. We received representations arguing that, in the longer term, the
proposed acquisition might have an impact on the level of plurality in the wholesale
provision of television news195. Specifically, post transaction, Sky might be in a
stronger position when bidding for broadcast news contracts. Concern was
expressed that, in the long term, this might lead to ITN exiting the wholesale
broadcast news market196, which could ultimately result in a duopoly of wholesale
news provision in broadcast news~97.

We note that Sky News already bids cQmpetitively for wholesale tenders, both
successfully and unsuccessfully, and that there is already the possibility of current
wholesale providers of "IV news being displaced by Sky News. Sky News is already
part of a large and well resourced media enterprise, capable of bidding effectively for
wholesale tenders regardless of this transaction. We have not seen any evidence
that suggests changes in wholesale provision would flow specifically as a result of
the transaction.

191
[~:]192
[~:]193[~:]194
[~:]195 For example, see BBC, Goldsmiths Leverhulme, Media Research Centre, Slaughter & May

196For example, see BBC, Enders, Slaughter & May, Professor Barnett
197It is important to note that Sky News would only be able to provide news to ITV as part of a
Gonsortium whereit held less than 20% due to the designated provider rules for Channel 3 news
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6.67 While it is possible that there will be changes which affect plurality in the future in
relation to wholesale news provision, these are uncertain and could work to reduce
plurality or to increase it. In this context we note once again the absence of a
statutory framework for addressing potential issues on an ex post basis.

The proposed acquisition may result in potentially positive outcomes for
consumers

6.68 We note that there are several potentially positive outcomes from this transaction.

6.69 The merged entity could be able to afford to take more risks and to innovate, with
possible positive spill-over benefits for the wider industry. We note that News Corp
and Sky each have strong records of innovation. News Corp led the way in
revitalising the newspaper industry in the late 1980’s, by driving the adoption of new
printing technologies despite union opposition, and ms currently trialling the use of
paywalls for online news content. Sky has consistently pioneered new means of
producing and distributing TV content including, inter alia, its launch in 1989 of Sky
News, and its subsequent development as one of the UK’s main sources of rolling "iV
news.

6.70 The increased scale and economic power of a merged News Corp / Sky may help it
to establish or support new business models. The wider news industry could then
benefit from these, as long as they are replicable. For example, News Corp has
opted for a subscription-based (pay-wall) revenue model for some of its UK
newspaper website titles. Subscription revenues per user are typically higher than
advertising-based revenues, so it is plausible that if the transaction were to help
establish a subscription model, allowing it time to mature and increase take-up, that it
would improve the ability of a range of organisations to develop sustainable business
models for news content online. This in turn, could help initiate a virtuous cycle,
leading to a resurgence of the wider news industry.

Conclusions on dynamic analysis

6.71 A number of forward-looking concerns have been put to us. The most credible are
those that relate to the ability of the merged party to use its economic power and its
complementary strengths in text and audiovisual news content to produce new
integrated products within the context of an increasingly converged market.
Examples might include new types of news applications for e-readers and tablets. If
these could not be replicated by other providers, this might over a period of time
enable the merged party to extend its share of voice beyond that which it achieves as
a direct consequence of the proposed acquisition.

6.72

6.73

As a result of the degree of uncertainty affecting any view on possible future
developments, the limited evidence available on the effect of the proposed
transaction, and uncertainty on how far these developments could occur absent the
transaction, we do not consider thatthere is sufficient evidence for the view that
these issues may be expected to result in additional plurality concerns to those
identified by our static analysis.

However, that is not to say they can be dismissed either. So whilst we do not rely on
these issues as the basis for our recommendation that a reference be made to the
Competition Commission, if a reference is made then these issues merit further
evaluation. We are particularly conscious that whilst some of the longer-term effects
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6.74

of the transaction are inevitably somewhat speculative, there is no ex post
mechanism to address potential plurality con cerns arising in the future.

Our analysis and consideration of a forward view of the market in terms of plurality
does suggest that, regardless of the transaction, plurality may face challenges in the
future. Market developments such as those identified in paragraphs 6.3 to 6.35
above may be expected to have an effect on the relative influence of different voices
over time. In this context, a relatively more influential voice for a combined News
Corp/Sky may be more of a concern than relatively stronger voices for each of the
two separate corn panies as distinct media enterprises.

.89

MOD300004459



For Distribution to CPs

Report on public interest test

Section 7

Recommendations
Advice and recommendations

7.1 Ofcom’s advice, based on the evidence and reasons set out in this report and
summarised in the executive summary, is that it may be the case that the proposed
acquisition may be expected to operate against the public interest since there may
not be a sufficient plurality of persons with control of media enterprises providing
news and current affairs to UK-wide cross-media audiences. In reaching this view we
do not rely on the dynamic effects discussed in full in Section 6.

7.2 Therefore we believe there is a need for a fuller second stage review of these issues
by the Competition Commission to assess the extent to which the concentration in
media ownership may act against the public interest, and we advise the Secretary of
State accord ingly.

Stakeholder views on possible remedies

7.3 We received various submissions in response to our invitation to comment on
possible remedies to ensure sufficient plurality. Overall, three broad categories of
potential remedy were identified:

Requiring undertakings (behavioural remedies) from the parties to secure
editorial independence for Sky News

,, Requiring divestment of some news media assets

,, Blocking the proposed acquisition on public interest grounds

7.4 We received few representations on remedies [:K:]° One common theme within the
comments we received was significant scepticism as to the effectiveness of
behavioural remedies as a means of guaranteeing the editorial independence of Sky
News from News Corp.

7.5 This scepticism was based partially on general concerns about the effectiveness of
behavioural remedies, but also on the perceived outcome of specific commitments
given during previous transactions, in particular following the acquisition by News
Corp of the Times and Sunday Times. We note however that the evidence provided
on this point was largely anecdotal.

7.6 While divestment remedies might potentially address public interest concerns, they
would require a credible purchaser. Otherwise such a remedy risks a potentially
perverse outcome for plurality, given the contribution currently made by Sky News,
News International newspapers and their respective online services.

Recommendation on review of statutory framework for plurality

7.7 We received many submissions that raised concerns about the potential for the
proposed acquisition to affect plurality in the future. We consider these in Section 6.
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7.8

7.9

7.10

7.11

Furthermore, many of the submissions we received raised additio nal concerns which
are relevant to plurality, but which are not specific to this transaction. These concerns
arise from the rapid and far reaching changes that are taking place within the media
as a result of technological advances and new business models. They include:

Adoption and use of new media technologies combined with a contraction in
some of the more traditional media forms. For example, according to Ofcom
research online news was the main source of news for 7% of consumers in 2009,
up from 3% in 2005198. The majority of online news is accounted for by online
versions of current newspapers, but also includes aggregators such as Google
and Yahoo. At the same time, newspaper circulation has been falling, down from
25 million for daily newspapers and 27 million for weeklies in 2000, to 22 million
for each in 20091~9.

Organic change in market shares of key players - since 2003, we have seen
material changes in the relative standings and importance of different players.
For example, ITN (which provides news for I’IV and Channel 4) has seen its
sh are of all national news viewing fall from 34%. in 2003 to 22% in 20092oo as a
result of ITV’s falling share and the loss of the Five news contract to Sky,

Changes to wholesale news provision - wholesale news provision can change
fairly quickly through changing contractual relationships. As a result, the
structure and ownership of news provision on platforms like "IV or radio can alter
with the change of a significant contract.

Evolution in upstream content provision - we may witness the emergence of
a few stronger players in the upstream gathering and 15rovision of news as a
result of the economics of news provision. This possible development was
discussed in more detail in our review of the Media Ownership Rules in 2009.

Under the current statutory framework, a media public interest consideration of
plurality can only be triggered when there is a proposed merger involving media
enterprises. The future market developments considered in this report suggest t hat
the current statutory framework may no longer be fully equipped to achieve
Parliament’s objective of ensuring sufficient plurality of media ownership.

The market developments identified include the risk of market exit by current news
providers, or a steady organic growth in audience shares and increase in ability to
influence by any one provider. For example, in a situation where a company grows
organically through entirely legitimate business strategy which does not involve any
anti-competitive behaviour but finds itself in the relevant media market with 90%
share of audiences. While this may not have raised competition concerns, it very
clearly may raise plurality concerns.

While there is a clear statutory framework for remedying competition concerns which
may arise in the context of a merger2°~, the same is not true of concerns related to
plurality more generally. This means that if a transaction is found not to operate
against the public interest in relation to plurality at the time, there is no subsequent

198 Ofcom Media Tracker, 2009, all adults 15+.
199 NRS / MediaTel / Ofcom calculations
200 Barb, Network Plus, Ofcom
z01 These include the use of ex post powers under the Competition Act, as well as the possibility of a
market investigation reference under the Enterprise Act.
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7.12

opportunity or mechanism to address or even to consider any plurality concerns
which develop over time.

This suggests that a more fundamental review and possible reform of the current
statutory framework may be required. Any such review would be a matter for
Parliament.

7.13

7.14

7.15

Any new legislative and regulatory framework for plurality would need to provide a
mechanism for intervention if market developments resulted in changes which raised
serious doubts in relation to the sufficiency of plurality.

However, any intervention would need to be transparent, proportionate and balance
the need for a plural media environment with possible risks from intervention. Any
modified policy would need to ensure there remained a freedom to innovate in
response to market developments, to make risky investments and earn suitable
rewards and must avoid creating negative or perverse incentives.

This is properly a debate for Parliament. In undertaking any such review, we think it
would be useful to consider a number of questions, including:

= What could trigger any safeguard - for example certain thresholds for cross-
media audience shares or reach; regular situation reporting similar to the
infrastructure report from Ofcom to Government?

¯ Who would be responsible for conducting any review following the trigger and to
whom would it report?

¯ What’sort of outcomes or solutions to public interest concerns might be required
-which would be useful in defining the powers necessary to safeguard plurality
effectively in the future

7~16

° What sort of legal instrument and mechanisms could be used to deliver a
safeguard for plurality? HOW could it be ensured that any intervention was
proportionate?

We therefore also recommend that the Government consider undertaking a wider
review of the statutory framework to ensure plurality in the public interest.
Specifically, we believe there may be value in providing for intervention where
plurality concerns arise in the absence of a corporate transaction involving media
enterprises and which are not safeguarded by the current media ownership rules.

Linkages to the current public interest consideration

7.17 Our thinking on potential new safeguards for plurality does not change our advice
and recommendations on the proposed transaction. The time required to conduct a
review of the legislative framework to secure sufficient plurality may be substantial
and we see this as a separate consideration
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Annex I

Data sources used

A1.1

A1.2

There is no existing system that measures cross-platform news consum ption on a
consistent basis. Instead, there are a ser~es of separate industry standard metrics
available on a platform-by-platform basis. It is important to note that each uses a
different research methodology (as outlined below) and that the ability to analyse
news-specific consumption¯ also varies substantially across the methodologies;
reach is also defined differently by each system. To supplement the analysis that
these industry metrics support, Ofcom commissioned primary quantitative research
to understand consumers’ use of news across-media platforms.

This section sets of the main features both of the standard industry measurement
systems and of the quantitative research that Ofcom commissioned.

c urrency

Television -
BARB

Radio -
RAJAR

Print - NRS

Online -
UKOM/Nje sen

Methodology

Continuous panel.
Uses a meter attached
to the television,
measuring viewing on
a second by second
basis
Oneweek self-
completion diary - self
reported measure

Face to face
quantitative survey-
self reported measure

Continuous panel of
participants

Time period

October 2010,
trend data
2002-2010
year to date

Quarter 3
2010

October 2009-
September
2010

october 2010

Age range and
sample Size
Age range: UK-
adults aged 16+,
¯ Sample size:
5,100 UK
households on a
continuous basis
110,000 UK
adults aged 15+

36,000 -UK
respondents
annually
Aged 16+

43;330 people
aged 2+; data
reported monthly

INews definition

N~ws: national and
international sub-
genre provided by
BARB

Radio listening overall,
with exception of
average miqutes
analysis where we
have estimated the
amount of news
listening.
Self reported measure
- read the newspaper

UKOM current events
& global news sub
category and selected
other news sites.

Heacn oet’lnl~lon

3+ consecutive
minutes of
viewing

5+ minutes of
consecutive
listening .

Average issue
readership -
using NRS 6-day
estimate for
dailies
The. percen{age
of a country’s 2+
population that
visited the Web
site or used the
application.

Television news viewing - BARB

A1.3 For television viewing, we have used the BARB industry currency (Broadcaster
Audience Research Board). BARB uses a continuous panel of 5,100 UK homes and
tracks television viewing among all people aged 4+ in these homes on a second by
second basis using a metering system.

A1.4 BARB viewing data can be analysed by programme genre. Programmes are
categorised by the broadcasters and can be a useful way of analysing viewing.
However, the genre classifications are provided on a voluntary basis by
broadcasters, and there is no independent verification of them.

A1.5 The ’News and weather’ genre contains four subgenres- ’national/international
news’, ’weather’, ’regional news’ and ’miscellaneous’. Analysis in this report is
based on viewing to the subgenre of ’natio nal/international news’. The other
subgenres were excluded as we deemed the m~|os~ r_elevant to an understanding of
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consumption of TV national and international news. We also excluded the BARB
genre of Current Affairs, as it contains a wide range of programme titles, including
ones we thought were not relevantto an understanding of the consumption of news
and current affairs (such as The One Show, or Helicopter Heroes). This was also
the case even when we looked at the ’political/economic and social’ sub-genre of

-Current Affairs.

A1.6 In this report, analysis has been conducted on viewers aged 16+. Reach (that is the
proportion of the population who have consumed a defined number of minutes of
national/international news in a given period) is based on anyone who has watched
at least 3 consecutive minutes of the sub-genre in an average week; industry
practice is generally 3+ or 5+ minutes. Ofcom decided to run the IV news analysis
on 3+ minutes due to the varying duration of news programmes (e.g. short news
bulletins, hour long programmes or 24 hour channels).

A1.7 Share of news viewing is based on the following three providers - BBC (BBC One,
BBC Two, BBC News); ITN (ITV1, C4), Sky (Sky News, Five), and relates to
October 2010; in 2009, these providers accounted for 99.69% of all television news
viewing (rising from 99.05% in 2001). Other channels measured by BARB that
provide short news bulletins and/or generate a small proportion of total viewing of
news are not included inthis analysis. These include Euronews, Fox News, BBC
Parliament, ITV2, ITV3, BBC Three, BBC Four; they accounted for the remaining
0.31% of television news viewing in 2009.

A1.8 There are other dedicated news channels that broadcast in the UK. However, as
these are not individually measured nor reported by BARB (which is indicative of
their relatively small channel shares) the viewing minutes they attract cannot be
allocated to the ’news’ category. These channels include CNN, AI Jazeera English,
Russia Today and France 24. We estimate these non-BARB reported channels
represent a very small proportion of total national/international news viewing.

Radio news listening - RAJAR

A1.9 For radio listening we have used the RAJAR industry currency (Radio Joint Industry
Research). RAJAR interviews approximately 110,000 adults aged 16+ over 50
weeks per year. The survey operates as a sweep, not a panel, which means that
respondents only participate for one week. Respondents are asked to complete a
one week diary showing all the stations they listened to, for at least 5 minutes,
recorded in quarter hour time blocks. Data is compiled and released on a quarterly
basis.

A1.10 RAJAR does not provide programme level detail or programme genres. Therefore
we have been unable tomeasure listening to news or current affairs programmes
on radio. Instead, we have used listening to radio overall and analysed radio
consumption by commercial stations versus BBC services. Where it has become
necessary to conduct more detailed analysis, we have used a range of weights on
station minutage to reflect the differing presence of news content on different
categories of radio network; in so doing we have been able to provide an estimate
of the amount of time spent listening to news on the radio (based on a review of the
schedules of different radio networks, we consider it reasonable to apply weights of
27% to Radio 4; 19% to Radio 5 Live and 5% for all other radio networks). All reach
and radio share figures are based on total radio listening and are not specific to
news.
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A1.11 In this statement, reach is based on those listeners who say that they listen to 5 or
more consecutive minutes of radio in the average week.

Newspaper readership - National readership survey (NRS)

A1.12 Newspaper-specific analysis uses the industry currency - the National Readership
Survey (NRS). This is a rolling face-to-face quantitative survey, drawing on a
monthly sample of 3,000 respondents, interviewing 36,000 respondents each year.

A1.13 A respondent is deemed to have read a paper if they spent more than two minutes
reading or looking at it. Average issue readership (AIR) is based on whether
respondents say if they have read each title within the issue period of the title. For
example, for daily newspapers respondents are asked whether they have read each
daily paper in the last day.

A1.14 The titles analysed are the twenty newspapers that are available on a national
basis: The Sun, The Mirror, The Daily Star, The Express, The Daily Mail, The
Times, The Daily Telegraph, The Guardian, The Independent, The FT, The News of
the World, The Daily Star Sunday, The Sunday Express, The Sunday Mirror, The
People, The Mail on Sunday, The Sunday Times, The Sunday Telegraph, The
Observer, The Independent on Sunday.

Online - UKOM I Nielsen

A1.15

A1.16

A1.17

Online-specific consumption is measured using data supplied by UKOM (UK Online
Measurement) / Nielsen, which monitors consumers’ active use of online sites on
PCs and laptops at home and at work. The UKOM / Nielsen panel consists of
43,330 individuals aged 2+. Standard survey metrics provided by this panel include
monthly active and population reach of different online sites/groups of sites; page
views and time spent on a site per session.

Nielsen is currently investigating a decline in its Internet use data around duration
metrics and the potential impact of this on Unique Audience metrics. Until these
investigations are concl uded, Nielsen Internet data for October 2010 is likely to
represent a lower bound and should be treated as indicative only.

Nielsen groups websites into categories and sub-categories. In this statement we
have performed our online analysis on its ’Current Events and Global News’
subcategory. This includes the overwhelming majority, although not all, of the sites
pertinent to this statement. To correct for this, we have combined this sub-category
with a small number of sites found elsewhere - FT.com, Reuters, Wall Street
Journal Digital, Metro.co.uk, Archant Regional Network and Northcliffe Newspapers.
Our share of page views and time spent analysis is based on the top 50 sites by
unique audience from this combined list of sites.

Cross-media resea rch

A1.18 Ofcom commissioned eight questions on Kantar Media’s omnibus survey between
19th and 23rd November 2010. This was a face-to-face survey among a
representative sample of 2,018 adults in Great Britain, excluding Northern Ireland
as this was not covered by the omnibus survey. The data is weighted to the
National readership survey (by region, gender, age and socio economic group).
Respondents were asked which platforms they used regularly/occasionally for
UK/international news and current affairs. For those platforms cited, they were
asked to select from a list which news sources they used. Regularly was defined as

95

MOD300004465



For Distribution to CPs

Report on punic interest test

O

A1.19

A1.20

A1.2!

A1.22

Cat least once a week’, and occasionally was defined as ~at ~east once a month’, with
the exception of weekly newspapers and magazines, whereby regularly was
defined as ’at least once a month’, and occasionally was defined as’ tess than once
a month’. We also asked consumers which platform (i.e. television, newspapers,
radio or internet) and which title they regarded as their main source of news.

The analysis in this report groups responses by wholesale news provider (Sky, ITN,
BBC etc) and retail news providers (BBC, ITVI~ Sky News etc). The quantitative
consumer research ~ncludes analysis of the share of each news provider cross=
platform, based on the number of times each individual news source is cited by
respondent& An individual news source is, for exampte, a specific television station,
radio station newspaper title or website.

Each provideCs share is based on the totat number of responses for each individua~
source across television, radio, daily and weekly newspapers and the interneL ~f a
respondent uses more than one source from a particular provider, it is counted each
time. The share of each provider is then calculated as the aggregated number of
responses in thousands for that provider, expressed as a proportion of al~
responses for al! news sources measured in the survey. Mote that a reference of a
daily newspaper carries the same weight as a reference of a Sunday newspaper.

Reach describes the proportion of respondents who say that they use each news
source, platform or provider on a regular basis~ The reach figures for media
providers are calculated based on the proportion of respondents who say they use
at least one news source regularly provided by each media group. For example, if a
respondent says that they use both the BBC One and BBC website for their news
on a regutar basis they will be represented once in the reach figure for the BBC~
The reach figures for media owners are calculated in a similar way.

The statement uses analysis by both wholesale news providers and retai~ providers.
Please see the tables below for futl details on how each source is grouped.

®
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Annex 2

Summary of representations
A2.1 In total, we received 126 responses to our invitation to comment, comprised of 22x

from organisations and 104 from members of the public. Two submissions from
organisations consisted of collations of messages from individuals (around 58,500
in total).

A2.2 We summarise below the representations we have received. Some of these
responses were in part or entirely confidential.

Organisations
Sky

A2.3 Sky provided a submission to Ofcom’s Invitation to Comment, along with an
appendix containing a copy of Sky;s statement of 15 June 2010 regarding News
Corp’s proposal. [~<]

A2.4 Sky stated that, because an offer from News Corp could be in the interests of Sky
shareholders in the future and that obtaining any necessary merger clearances
would facilitate such an offer, it had agreed to co,operate with News Corp in
seeking those clearances.

A2.5 Sky stated that;

¯ it considered that an offer from News Corp could be in the interests of Sky
shareholders in the future, noting that the prevention of such an acceptable offer
would be adverse to those interests.

¯ it wished to ensure that no precedent was set which would unduly restrict any
mergeror acquisition opportunities which may be available to Sky.

A2.6 Sky stressed that the investigation should be properly focused on the question
before Ofcom (with submissions from commercial competitors being treated with
’due scepticism’) and conducted in a manner which was mindful of the need for
transparency and predictability in merger control, so as not unduly to undermine the
ability or incentive for companies to expand, invest and innovate.

The scope of Ofcom’s investigation

A2.7 Sky noted two boundaries to the scope of Ofcom’s investigation, namely:

¯ that Ofcom is required to investigate the impact of the proposed acquisition on
media plurality rather than competition (which is a matter which falls to the
European Commission).

¯ that the investigation is limited to the impact of the proposed acquisition on
existing levels of plurality

x In the version of this annex provided to the Secretary of State on 31 December 2010, we indicated
erroneously here that we received a total of 127 responses and that 23 organisations had submitted
represen~tions on this case. This version gives the correct information, already provided in
paragraphs 1.6 and 2.5 of the main report.
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Without these boundaries, Sky believed that there was a risk of the media plurality
provisions operating without clear and objective criteria, and undermining the
incentives of operators to expand, invest and innovate.

A2.8 In relation to the first of these boundaries, Sky stated that ’any intervention by the
UK authorities in the present case on grounds of media plurality must be justified by
reference to the need to protect the sufficiency of media plurality, must be
reasoned, transparent and proportionate and must be consistent with the
competition assessment of the transaction to be undertaken by the European
Commission’.

A2.9

A2.10

A2.il

Any submissions alleging that the proposed acquisition may adversely impact
competition in the provision of news or other content would concern "extraneous
factors" which, in Sky’s view, should not properly fall within the scope of Ofcom’s
investigation.

Sky stated that the second boundary reflected the framework of analysis adopted
by the Competition Commission in 2007, which considered whether the proposed
acquisition could have an adverse effect on the plurality of news relative to the
position absent the acquisition. The proper scope of Ofcom’s investigation was
therefore to investigate the extent of any impact on current levels of plurality that
results from News Corp moving from owning a 39.1% shareholding in Sky to
owning a 100% shareholding in Sky.

Sky also urged Ofcom to take due account of the DTI Guidance, which suggested
that the media plurality public interest provisions are intended to operate only "in
exceptional circumstances" where such mergers give rise to "serious public interest
concerns".

The scope of Ofcom’s invitation to comment

Content

A2.12

types

Sky submitted that no content types other than news were relevant for the public
interest consideration, given the statutory framework and Parliament’s intentions.
The submission highlighted that in the Sky/ITV case, neither the Competition
Commission nor Ofcom investigated the impact that transaction might have.had on
any content type other than national news.

Control of media enterprises

A2.13

A2.14

Sky noted that it was appropriate for Ofcom to consider the potential impact on the
proposed acquisition by reference to ’internal plurality’. The Competition
Commission adopted this approach in 2007 and did not consider that the degree of
"internal plurality" at ITV would be adversely affected by Sky’s acquisition -
therefore concluding that the Sufficiency of plurality of persons with control of media
enterprises servicing audiences for news would not be materially affected.

In light of the Competition Commission’s reasoning, Sky stated that if no material
change to the degree of "internal plurality" at Sky would be expected as a result of
the proposed acquisition, then there could be no expected reduction in the overall
current level of plurality. Ofcom would therefore need to determine whether the
degree of "internal plurality" at Sky would be adversely affected by the proposed
transaction and, in particular, whether Sky News would cease to be 8!3 independent
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"voice" from News Corp in circumstances in which it operates within a strong culture
of editorial independence across television news broadcasting.

A2.15

A2.16

Sky drew attention to findings by the Competition Commission in the Sky/ITV case
which indicated that Sky News (and television news broadcasting as a whole)
retained a strong commitment to editorial independence. The submission further
highlighted that the setting of Sky News’ news agenda was carried out by the Head
of Sky News and his editorial team, and that impartiality requirements would
continue to apply (which the Competition Commission considered relevant in 2007).

Sky also stated that it had invested in the operation of Sky News despite the
unattractive returns available from such investments. This enhanced the overall
attractiveness of the services Sky offers, meaning that the availability of Sky News
to audiences was the result of a strong commercial incentive. This incentive would
remain irrespective of a change in ownership of Sky, but it had the potential to be
undermined if the operation of Sky News inappropriately or unduly restricted any
merger or acquisition opportunities which may be available to Sky. Thus, a
conclusion that the transaction would result in a loss in plurality could, in Sky’s view,
increase the risk of that very situation.

Audiences and media platforms

A2.17

A2.18

If Ofcom determined that internal plurality could be adversely affected, then the
investigation would then need to consider whether the proposed acquisition would
adversely affect the sufficiency of plurality of persons with control of media
enterprises to a degree which would result in "serious public interest
consequences", "unacceptable levels of dominance" and a "significant reduction in
plurality".

Sky highlighted several findings made by the Competition Commission in 2007 in
relation to this issue, including:

¯ that Sky News had a comparatively low share of national television news viewing;
= that whilst viewing shares and readership varied somewhat by socio-economic

group, there were no fundamental differences in the significance of l-IV, Sky and
News Corp to particular sections of the UK population; and,

¯ that no more than 1% of the population (and quite possibly less than this) took
news from I-IV and Sky and/or News Corp, but from no other source.

A2.19

A2.20

In light of these findings, Sky noted that Sky News’ audience share remained small,
and that alternative sources of news had risen considerably in prominence since the
Sky/ITV case (particularly via the internet). Additionally, Sky argued that the
percentage of the UK population who could be said to rely upon Sky News as such
an independent "voice" (and who therefore would in practice suffer from a loss of
plurality) would be extremely low.

Sky also noted that the Competition Commission did not seek to aggregate either
Five News or radio services receiving news content from Sky into Sky News’
audience share in the Sky/ITV case, and argued that Sky’s wholesale news
arrangements did not afford Sky control of the setting of the news agenda of the
end providers.

Future developments
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A2.21 Sky agreed that a consideration of future developments would be relevant to
considering the potential impact of the proposed acquisition on existing levels of
plurality. However, Sky argued that it would not be appropriate for such an analysis
to set a new benchmark for "sufficient" plurality based on Ofcom’s views of how
news provision might develop following, or in the absence of, any transaction. The
correct counterfactual for Ofcom’s analysis was said to be the existing level of
plurality.

[~::] [A submission]

A2.22 [~,<]

A2.23 [~<]

A2.24 [~<]

A2.25 [~<]

A2.26 [~,<]

A2.27 [~<]

A2.28 [,~]

A2.29 [~<]

A2.30 [~,<1

A2.31 [~]

A2.32 [~<]

A2.33 [Y~]

A2.34 [~<]

A2.35 [~,<]

A2.36 [~<]

A2.37 [~<]

A2.38 [~<]

A2.39 [~]

A2.40 [~<]

A2.41 D<]

A2.42 [1~<]

A2.43 [~,<]

A2.44 [1~<]
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A2.45 [~<]

A2.46 [~<]

A2.47 [~<]

News Corp

A2.48 News Corp provided a submission to Ofcom’s Invitation to Comment, along with two
annexes containing reports from FTI Consulting and Perspective Consulting on
media public interest considerations. [3<] All of these documents are summarised
below.

Background to the parties and the transaction

A2.49 The submission outlined the operations (such as assets, revenues and
organisational structure) of both News Corp and Sky. It noted that News Corp
owned 39.14% of the shares in Sky, and was entitled to exercise 37.19% of the
voting rights in Sky,

A2.50 The proposed transaction contemplated the acquisition by News Corp of Sky’s
shares it does not already own. After the implementation of the Transaction, News
Corp would exercise sole control over Sky. The transaction would be implemented
by way of a public offer or court approved scheme of arrangement.

A2.51 News Corp outlined the rationale for the transaction, noting that it would present an
opportunity for News Corp to achieve financial consolidation for a corn pany with
which it has been closely associated for a long time, and which is mainly active in a
sector that constitutes a core business for News Corp.

A2.52 News Corp highlighted that the proposed acquisition would (amongst other things):

¯ allow News Corp to diversify the geographic scope of its activities by acquiring a
significant presence in two territories (UK and Ireland) where News Corp’s
activities in the -IV sector were rather limited; and,

¯ allow News Corp to diversify its sources of earnings by consolidating a business
whose earnings were less dependent on advertising than other News Corp
activities (more linked to subscription fees paid by "IV viewers)

Legal framework: relevant public interest consideration and sufficiency of
plurality

A2.53 News Corp stated that the scope of Ofcom’s report was limited to plurality concerns.
This did not include third party submissions which suggested that the tranSaction
would have detrimental effects on competition, as such theories were
’unsubstantiated and are based on hypothetical assertions of what "may" or "might"
occur’. These submissions would, in News Corp’s view, fall under the exclusive
competence of the Commission.

A2.54 The submission noted the Competition Commission’s approach to the Sky/ITV
case, and suggested an analysis of plurality that included:

¯ a qualitative assessment of the range and variety of voices available to
audiences, taking into account both "external" and "internal" plurality;
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¯ a focus on the provision of news - although any wholesale activities which¯ did not
confer control over the editorial policy of a third party were deemed not to be
relevant to the public interest consideration; and

¯ in terms of audiences, the proposed transaction could only conceivably affect a
cross-media audience, if at all; socio-economic groupings were suggested not to
be relevant audiences for statutory purposes.

Therefore, after establishing what would qualitatively change post-transaction,
compared with pre-Transaction in respect of the provision of news to a cross-media
audience, it would then be necessary to assess whether or not that change would
result in insufficient plurality in the UK.

The relevant public interest consideration

A2.56

A2.57

A2.58

News Corp noted that the Competition Commission’s approach to conducting an
assessment of the sufficiency of media plurality ir~ 2007 was accepted and followed
by the Secretary of State.

The submission highlighted one particular aspect 0f the Competition Commission’s
approach which was ultimately endorsed by the Court of Appeal - namely that
when assessing the plurality of the aggregate number of relevant controllers of
media enterprises and considering the sufficiency of that plurality, the actual extent
of the control exercised and exercisable over a relevant enterprise by another can
and should be taken into account.

News Corp stated that it should not be necessary for Ofcom to re-open the debate
in areas where the Competition Commission hasalready made clear findings.

Plurality

A2.59

A2.60

requires an assessment of the range and number of voices.

News Corp noted the approach of the Competition Commission and findings of the
Court of Appeal, which confirmed that an analysis of plurality involved more than an
assessment of the number of controllers, and instead encompassed an assessment
of the range and variety of Voices available to audiences, taking into account both
"external" and "internal" plurality.

The submission stated that the provisions of section 58A(4) and (5) of the
Enterprise Act meant enterprises may be treated as ceasing to be distinct if there is
a change in the quality of control, but did not preclude additional qualitative
analysis. It was therefore necessary for the Secretary of State to consider to what
extent the transaction would change the status quo ante (whereby News Corp had
a degree of control of Sky), so as to create a situation of insufficient plurality.

Focus

A2.61

A2.62

of analysis should be news

News Corp said that the Competition Commission had decided in Sky/l’l-V that the
best metric to assess the range of information and views presented to the public
(and to assess plurality) was the provision of news.

News Corp argued that consideration of other types of content provision would not
assist in assessing plurality and other content types should be should be regarded
as irrelevant to a plurality analysis.
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Wholesale supply of news content is not within the scope of the legal consideration of
sufficiency of plurality

A2.63 The submission stated that the Secretary of State would be required to consider
only the plurality of persons with control of media enterprises, and noted that (as
per the Enterprise Act) an enterprise is a media enterprise if it "consists in or
involves broadcasting". A "media enterp rise" would therefore not be one which
consisted in or involves the provision of news content or services to broadcasters.

A2.64

A2.65

This approach was said by News Corp to be logical and consistent with the overall
regulatory framework, where the focus is not on the provider of content but on the
owner of channels and programming and editorial control.

News Corp therefore believed that activities of Sky or News Corp in relation to the
supply of raw news content to third parties which did not confer control over editorial
policy were not within the scope of the public interest consideration. This
encompassed the supply of news services to both Channel Five and those
commercial radio stations who were customers of IRN.

Relevant audiences

A2.66 News Corp stated that the concept of an "audience" for a particular media outlet
should be based on those people who are exposed to the views and opinions of
that media outlet and could therefore be impacted by any alteration in its
presentation of the news. For a merger between a newspaper enterprise and a -IV
broadcaster the relevant audience was said to be necessarily a cross-media one.

A2.67 The submission said that for statutory purposes, socio-economic groupings or
regions or "nations" of the UK were not themselves audiences, citing the
Competition Commission’s conclusion that that there were no fundamental
differences between these groupings in the Skyil’lV case. The FTI report
demonstrated that the same conclusion could be drawn in regard to the proposed
transaction.

A2.68 News Corp stated that the only audience for whom plurality could conceivably be
reduced as a result of the transaction was a cross-media audience. The number of
controllers of television news broadcasters would not be reduced~ Neither would the
number of controllers of newspapers.

A2.69 Thus the only context in which the number of controllers of news sources for any
audience would conceivably have reduced would be examining an audience’s
consumption of news across multiple media, taking into account exposure to both
television news and newspapers.

"Sufficiency" of plurality for relevant audience pre and post-Transaction

A2.70 News Corp said that there was no indication that Parliament considered plurality to
be insufficient at the time of the Communications Act. Therefore it would be
legitimate to assume that intervention on plurality grounds would only be
appropriate where a transaction reduced plurality to a level materially below that
when the legislation was introduced (i.e. 2002).

A2.71 The submission stated that today’s ’rich and diverse media environment’ meant it
could not be established that the transaction would give rise to serious public
interest concerns,
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A2.72

A2.73

News Corp noted that the Competition Commission had treated Sky and News
Corp as a single enterprise in the case of Sky/ITV. It found that Sky had acquired
material influence over ITV, yet still concluded that sufficient plurality remained for
both for a TV audience and a cross-media audience. News Corp said that a cross-
media audience would have access to a wide range of sources (including TV, radio,
newspapers, magazines and online).

News Corp concluded that it was extremely difficult to see how a transaction which
did not involve ITV and only involved a change in the quality of control between two
enterprises which were previously deemed to form a single enterprise could have
any adverse impact on the sufficiency of plurality for any audiencewithin the UK.

Editorial influence over Sky News

A2.74 News Corp drew a distinction between the degree of News Corp’s control over
Sky’s commercial policy and whether such control would result in influence over the
editorial policy of Sky News. The two concepts were said not to be aligned, a
.conclusion which the Competition Commission and Court of Appeal had reached in
SkyilTV.

News Corp’s existin,q control over Sky

A2.75 News Corp said that it already had a degree of commercial influence over Sky
which resulted in "control" for Enterprise Act purposes. This had been recognised
by a number of UK authorities during the Sky/ITV case (the OFT, Competition
Commission, Ofcom and the CAT).

A2.76 The submission stated that a number of factors highlighted the relationship between
News Corp and Sky, namely:

Shareholding - News Corp was a founding shareholder of Sky, had remained its
major shareholder since it was listed, and currently was the largest shareholder
by far (with the next major shareholder holding only 5.02%).
News Corp’s position on the Sky Board - there had always been (since the public
listing) between four and five directors on the Board of Sky affiliated with News
Corp. The position of Chairman has been occupied by Mr. Rupert Murdoch and
Mr. James Murdoch.

¯ IX]

Commercial influence and editorial influence

A2.7T

A2.78

A2.79

A2.80

News Corp stated that, despite its degree of control over Sky, it did not exert
editorial influence over Sky News.

The submission argued that the Court of Appeal judgement meant that one could
not assume that commercial influence necessarily translated into editorial influence.
Therefore, increasing News Corp’s level of control to full legal control would not
translate into the loss of Sky News’ editorial independence.

News Corp said that the Competition Commission had recognised the
independence of Sky News in the Sky/l’lV case.

Editorial decisions were not subject to alteration as a result of the change of a
shareholders’ level of commercial influence in News Corp’s view. The submission
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noted that the Competition Commission report in the Sky/ITV case had confirmed
that editorial decisions in TV news broadcasting were not taken at board level.

A2.81

A2.82

News Corp stated that the proposed acquisition would not jeopardise the editorial
independence of Sky News because:

¯ Sky’s editorial policy was not a matter for Board determination (to date, editorial
policy had not been a debated issue at Board level);

¯ despite its commercial influence over Sky, News Corp had not sought to influence
the editorial policy of Sky News;

¯ the Sky News editorial directors were experienced individuals with expertise to
manage and direct the editorial policy of Sky News;

¯ there was no evidence that independent directors had had to "defend" the
editorial policy of Sky News against influence by News Corp executives; and
News Corp had no special arrangements with Sky News which would confer on it
control over editorial policy.

News Corp also highlighted the importance of broadcasting impartiality
requirements, which the Competition Commission had noted reduced the scope for
influence over editorial decisions on TV news by owners. Sky News could not, for
example, favour one particular party line, or it would risk losing its licence. This was
contrasted with the position regarding newspapers.

A2.83 News Corp concluded that its ability and incentive to influence the Sky News
editorial agenda would not be affected by the proposed transaction and that the
current situation was likely to continue. The editoda! independence of Sky News
would not be jeopardised following the transaction, and there was no evidence to
supportthe assertion that it would be.

Impact

A2.84

on se~ing of the news agenda

News Corp highlighted the DTI’s Guidance, which stated that the plurality analysis-
involved the assessment of the ability to ~"influence opinions and control the
agenda". In relation to the latter point, the submfssion stated that two conditions
would have to hold for the transaction to inflUence or control the wider news
agenda, namely:

¯ News Corp would need to be able (and have an incentive) to exert control over
the Sky News agenda; and,

¯ this would need to lead to significant changes in the wider news agenda.

News Corp did not consider either condition likely. The analysis in this section was
explained in further detail in the Perspective report (detailed below).

Sufficient plurality post-transaction

A2.85 News Corp stated that even if Ofcom assumed that there would be a "head count"
reduction in the number of voices for a cross-media audience, it must go on to
consider whether that reduction will result in insufficient plurality for any relevant
audience. To do this, Ofcom must consider:

i. how to measure the variety of voices available to each audience; and
ii. what the transaction changed (if anything)
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A2.86

A2.87

A2.88

News Corp noted that Competition Commission analysed the sufficiency of plurality
for television audiences and cross-media audiences in 2007 and had no concerns.
Plurality had increased since that time, meaning that the ’only reasonable
conclusion’ was that the propoSed acquisition would not lead to insufficient plurality
for any audience in the UK.

The grouping of particular individuals within the UK population who relied only on
news content from Sky News and News Corp was said to be minimal (0.3%).

The FTI report indicated that the level of plurality in the provision of news to UK
audiences across different media platforms was increasing, in terms of both the
number of voices and the range of voices. Penetration of digital TV and 6roadband
was high, as was the number of TV channels available.

News provision

A2.89 News Corp stated that these changes had increased the availability of a wide
number of voices. There were far more TV news options to the UK audience over
and above the traditional PSBs. The number of voices in newspapers and
magazines had not materially increased but nor had it materially decreased
(although it was noted that this medium was becoming less important as a source of
news).

A2.90 The submission argued that the internet had had a transformative effect on news
plurality as a means of accessing multiple news sources:

there had been an ’explosion’ in the number of online news sources (675 UK
news websites)
the internet increased plurality in news reporting adding to conventional/offline
news sources/providers (for example, news aggregators presented a vast range
of sources to their audience, including many they would otherwise likely never
come across).

News consumption

A2.91 Developments in news provision were said to be accentuated when considered
alongside trends in news consumption:

¯ News Corp stated that it was easier for consumers to access multiple sources of
news (most co nsumers used 4-5 sources daily across 3-4 different platforms).

¯ Although TV was the most popular medium for accessing news, News Corp
noted that Sky News accounted for just 6% of-rv news consumption.

¯ Circulation of print media was noted as being in long term decline.
¯ Proportion of people listening to radio was up, while total time listening was down.
¯ The internet was, according a recent Mintel report, the second most important

source of news with around 46% of UK population using it regularly.
¯ Time spent watching TV news and consuming news on the internet were about

equal

A2.92 News Corp highlighted that online news consumers tended to use a high number of
news sources. Therefore as the internet became an increasingly important source
of news, News Corp expected that an increasing proportion of the population would
be regularly exposed to a wide variety of "voices".
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Sufficient plurality post-transaction

A2.93 The transaction would not, in News Corp’s view, detract from the high degree of
variety and range of voices available to a cross-media audience which ’comfortably
meets the criteria of suffiCiency of plurality’. In particular:

¯ The importance of online as a source of news would continue to grow and so
would the plurality of voices inherent in this medium, with News Corp / Sky having
a ’diminutive share of voice’;

¯ The number of TV voices would remain unaltered, and still be lead by the BBC
af~d ITV;

¯ The number of radio news voices would be entirely unaffected; and,
¯ The number of newspaper voices would be unaffected (and in any event, the

relative importance of print newspapers as was in long term decline).

A2.94 News Corp highlighted the FTI finding that only 0.3% of the population receive news
only from Sky and News Corp. FTI also found that no socio-economic grouping or
nation in the UK was disproportionately affected.

A2.95 News Corp argued that regardless of this finding, consumers could switch to
different providers or expand their choice of sources. The potential availability of
sources of news for this audience would be ’no different from the wide range and
number of different voices available to the UK population as a whole’.

Conclusion

A2.96 News Corp concluded that there was no basis to conclude that the transaction
’would operate, or be expected to operate, against the public interest by way of any
reduction in the plurality ofenterprises serving any relevant audience in the UK’.

News Corp Annex I = FTi Consulting

A2.97 FTI researched the following areas:

¯ trends in news provision by provider by medium/platform;
¯ trends in news consumption by audiences by medium/platform; and
¯ differences pre- and post-transaction.

A2.98

A2.99

The study covered the provision and consumption of news in the UK. FTI stated
that in respect of consumption such consumers are defined as an "audience served
by an enterprise". Socio-economic groupings or regions or nations of the UK are
members of an audience. While such groupings are therefore not an audience per
se, FTi also examined whether there are any key differences between the nations
and demographic groupings.

In respect of news provision, FTI examined news provision on TV, radio, the
internet and the press. The study did not examine news provision in magazines in
detail as these represented a minor source of news consumption and were not
deemed of sufficient importance to be subject to sector-specific regulations in
respect of ownership or content.
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Key conclusions

A2.100 FTI stated that it was clear that the number of platforms and sources from which
people take their news had increased during the past 3-5 years. Digital TV
penetration stood at more than 92% and would reach 98.5% bythe end of 2012
once digital switchover was complete.

A2,101 Around 75% of the population used the internet- this was expected to increase as
the government (and private sector) addressed broadband "notspots". Radio
listening (until recently when there was a rebound) and newspaper circulation had
been on a consistently downwards trend.

A2.102 The internet was stated to be ’a cross-media environment [where] distinctions
between traditional media blur’. FT! noted the vast range of services available, and
suggested that this typified plurality in media.

Sufficiency of plurality

A2.103 FTI stated that the study demonstrated that there had been a significant increase in
plurality of sources in news provision. Access to platforms had increased and F-rl
therefore concluded that the availability of this increased provision had also
increased. It was noted that access could be expected to continue to increase.

A2.104 There had been no major changes in the provision of news on radio or in the press,
and there was a sufficient number of voices in both sectors.

A2.105

A2.106

Given the benchmark of the 2003 media landscape, and on the basis that since
then there had been significant increase in the number and range of voices in news
provision since then, FTI stated that it was ’axiomatic’ to conclude that there was
sufficiency in plurality in news provision On a cross-media basis.

Overall, cross-media consumption had increased both in terms of number of
providers accessed and number of sources used. FTI found:

¯ The plurality of cross-media consumption of news had increased in line with its
increased provision;

¯ Press and radio were reducing in importance in the cross-media share of voice as
both usage and user perceptions of their importance as news media had fallen;

¯ The internet was expected to continue to grow in importance in terms of time
spent and usage;

¯ There was a shift in cross-media news consumption patterns towards the more
plural environment of online;

¯ These trends were expected to continue as internet penetration increased; and
¯ In the media in which it has a presence, the BBC remained the leading player by

a significant .margin.

A2.107

A2.108

FTi highlighted that the balance of usage (reach, number of outlets and time spent)
and ascribed importance by consumers amongst the various media had been
changing - a trend of reducing radio and press consumption, with TV remaining
steady and online increasing.

The study found the share of voice of each medium, within the cross-media
consumption mix to be changing. The weight remained towards the TV voice, with
online voices increasing and radio and press voices in decline.
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A2.109 FTI identified no fundamental differences between the significance of Sky and News
Corp to nations and socio-economic groups.

Comparison of pre- and post-transaction

A2.110 FTI assumed a reduction of one voice at the cross-media level. The study argued
that the loss of one voice could not be considered to be substantial given the range
and number of such enterprises, and particularly given that the number and range
of voices had increased since 2003. FTI said there was no changed within each of
TV, radio and press.

A2.111 In the off-line cross-media environment, FTI stated that a reduction in the number of
players by one could not be regarded as material, particularly as these sectors had
many players and no concerns regarding the sufficiency of the number of voices.

A2.112 Sky had a relatively weak position in TV broadcast news, so the study did not
consider that this reduction in headcount could have a material impact.

A2.113 FT! noted that online there were hundreds of news voices, along with several other
players (primarily the BBC) that enjoyed a much stronger market position than Sky
and News Corp.

A2.114 Sky was said to have a weak position in the cross-media environment, with a
negligible share online and a low share in TV news (which was not expected t0
increase in the future, a digital penetration was already at a high level):

A2.115 News Corp was also said to have a weak position in the online environment. It held
a strong position in press, but FTI stated that this medium was in decline in
importance and had a decreasing share of the cross-media voices from a
consumption perspective.

A2.116 FTI stated that the combined entity would not enjoy a strong position in TV, the
most important news media from the consumer perspective. Its position would be
strong in press, although the medium is in long term decline. In online its share
would be around 6% and subject to competition from strong players and little
expectation of increasing this share significantly.

A2.117

A2.118

Based on this assessment, FTI concluded that the transaction would not materially
reduce the range and number of voices in the cross-media environment and
therefore that it would not have a material impact on the sufficiency of plurality.

FTI also identified whether there were particular individuals within the UK who took
news from Sky and News Corp and no other source. The study found that the
proportion of the population that took news from Sky and News Corp was 4%
excluding online and 6% including online. FTI found that the proportion of these
groups that took news from no other source was negligible - 0.3% - (and lower than
the proportion affected in the Sky/ITV case).

News Corp Annex II - Perspective Consulting

A2.119 Perspective were asked to consider:

¯ How the news agenda is in practice set in the UK market
¯ Trends in UK media plurality, and in particular news plurality, since the

Communications Act of 2003
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¯ How the UK market is likely to develop in the coming years.

Setting

A2.120

A2.121

A2.122

A2.123

of the news agenda

Perspective noted that TV news operates under a requirerfient of impartiality, but
that this might ieave a concern that a broadcaster might seek to influence opinion
via choice of stories covered. The ability of a broadcaster to [oursue an independent
news agenda and to influence the agenda of other outlets was therefore a key
consideration.

Perspective focused on Sky News, as this outlet was subject to ’speculation that it
might see a change in its output’.

The report found that TV news operated under a range of practical constraints that
would make it very difficult to alter the news agenda of a given outlet in such a way
as to have material impact on plurality. In 15articular:

¯ Audiences have very particular expectations of TV news, encouraging similarity
between outlets.

¯ Much of the TV news agenda is driven by events of the day and access-to shared
news gathering resources.

¯ Impartiality requirements act as constraints by influencing story choice as well as
how stories are treated.

¯ For areas where plurality is most important (for instance, election coverage), it
was ’inconceivable’ that a broadcaster would choose not to provide coverage of
a key story of the day, and impartiality rules apply once covedng a story.

¯ -rv news rooms have their own particular ethos, and imposing a newspaper
approach would be difficult.

Perspective stated that even if there were to be a change in Sky News’ agenda
following the transaction and that Sky News’ output was altered, the combination of
Sky and News Corp would still be most unlikely to materially alter the wider news
agenda, for a number of reasons:

¯ There were numerous competitors of News Corp and Sky which were unlikely to
become ’followers’ of a news agenda. The BBC acted as a powerful independent
voice; with secure funding, a substantial audience lead in each of TV, radio and
online news; and a very high reputation with consumers.

.= Sky News had only a 6.3% share of -IV news consumption, suggesting a limited
ability to influence third parties

¯ News Corp/Sky News outlets did not represent a particularly important source of
stories for other outlets. The Perspective Report demonstrated that newspapers
were not the sole source of the stories they represent. An analysis of sources
cited by Reuters indicated that AI Jazeera was as important as Sky News for that
,purpose.

¯ Consumers were increasingly consuming news from specialist and international
outlets that are all the less likely to be influenced by a t:hange in news agenda at
one generalist, UK outlet.

Trends

A2.124

in plurality since 2003

Perspective stated that there had been an increase in plurality since the enactment
of the Communications Act, noting the effects of increased "IV news provision

^
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A2.125

A2.126

through uptake of digital TV, the increase in online consumers and the rising
importance of online news.

As of 2009 TV remained the most important source of news for consumers, with the
internet predicted to overtake newspapers. Perspective argued that this marked a
shift from a media with less plurality of individual consumption to a media with more
(since most consumers only take one newspaper, if any), and shift away from areas
where News Corp and Sky were relatively strong to areas where they were
relatively weak.

Thus Perspective believed that plurality had risen apl~reciably since 200.3, and
News Corp and Sky’s ’share of news voice’ had fallen. This made it much less likely
that the transaction in question would reduce plurality to the level of the market in
2003, and Perspective stated that it would ’seem unreasonable to reject a
transaction that left plurality at a level higher than that that existed at the time the
requirement was created’.

Future developments in the UK market

A2.127

A2.128

Certain future developments in the UK media market were highlighted.
Convergence was expected to continue with a focus on online platforms, leading to
increased competitive intensity and plurality. Consumers were expected to be more
active in searching for their own stories, as well as generating content themselves
(e.g. through social networks), which would lead to greater plurality. Similarly,
consumption via mobile devices was likely to increase, meaning more plural
consumption would be more widely available.

Perspective noted that this would result in a range of evolving approaches to
capturing news. The different editorial demands of broadcast news and regulatory
requirements meant "IV and print newsroorns were likely to remain separate for the
¯ foreseeable future. Broadcasters operating in new media markets would place a
central focus on audio and video news, with text and graphics in a support role, and
so the ’culture’ of the TV newsroom would be likely to remain central.

A2.129 The report stated that these trends pointed to a continuation of the increase in
plurality and of declining ’share of voice.’ for News Corp and Sky. In Perspective’s
view, this made it hard to make the case for intervening in themarket now to pre-
empt a hypothetical future threat to plurality, given that the wider context is of
generally increasing plurality and a weakening of the influence of News Corp and
Sky.

Conclusion

A2.130 Perspective concluded that for each of the individual issues examined, the evidence
suggested that there would not be a material impact on plurality; and that in
aggregate across these issues the case was even stronger.

[A submission]

A2,131 [~<]

A2.132

A2.133 [~<]
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A2.162 [}<l

A2.163 [3<]

A2.164 [3<]

A2.165 [~<]

A2.166 [X]

A2.167 [~,<]

A2.168 [3<]

A2.169 [~<]

BBC

A2.170

A2.171

A2.172

The BBC stated that it made an important contribution to news provisior~ in the UK,
but that it was imperative that a variety of other viable news providers also continue
to exist to ensure plurality.

The submission noted that the proposed acquisition would have the effect of
combining two of the largest voices in the UK media. It highlighted that News Corp
was the largest supplier of national newspapers in the UK, while Sky was the
leading supplier of pay-TV wholesale and retail services in the UK.

The BBC suggested that Ofcom should explore a number of issues when preparing
its report, namely:

¯ A reduction in the number of entities setting the news agenda for the UK cross-
media news audience (and, possibly, for particular socio-economic groups)

¯ The incentive and ability for News Corp to exert editorial influence over Sky’s TV
and radio news operations (both current and future), and align them with its
national riewspapers

¯ The potential impact of increased financial and other leverage (e.g. cross-
promotion) between Sky channels and News Corp publications
Future possible adverse developments in the UK newspaper sector as a result of
the acquisition; and

¯ Future possible adverse developments in the provisionOf national television
news as a. result of the acquisition

Content types

A2.173 National news was the relevant content type to be considered for these purposes in
the BBC’s view.

Audience and media platforms

A2.174

A2.175

The BBC stated that there were a variety of audiences - both by platform and by
socioeconomic group - that would potentially be relevant to Ofcom’s analysis.

The BBC noted a number of points regarding relevant media platforms, namely:
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¯ that television was the largest and most trusted source of news, cited by 74% of
the population as their main source. Sky News wasthe second biggest provider
of TV news in the UK by hours broadcast and the third biggest provider by total
hours viewed.

¯ that newspapers and radio were considered to be the next most important
sources of news, with the BBC and Sky / IRN as the only two significant suppliers
of national radio news in the UK.

¯ that the majority of people still rely largely on traditional sources of news and
traditional news providers rather than the internet as a source of news (only 6%
of people rated online as their main source of UK news in 2009)

A2.176

A2.177

BBC Management had undertaken audience analysis which indicated that between
3.5 million and 5 million people (depending on the definition used to measure
news paper consumption) consumed news from both a national newspaper title from
News Corp and Sky produced news (either Sky News or Five).

Given this, the BBC felt that the transaction would have-an impact on the plurality of
national news providers available to:

¯ The audience for national news delivered by national newspapers
¯ The audience for national news delivered by television news, and
¯ The UK cross-media audience for national news.

A2.178 The transaction was considered potentially to have an impact on each audience as
a whole and with respect to particular socio-economic groups within them.

Control

A2.179

A2.180

A2.181

of media enterprises

The BBC saidthat whether there is a change in control for the purposes of media
plurality relied on: (1) either the standard merger change of control assessment, or
(2) whether there is an "actual extent of the control exercised and exercisable over
a relevant enterprise by another". The actual extent of the control exercised was
therefore deemed to be a factual question for Ofcom based on what it considered
the likely outcome in the shift in ownership to be.

The BBC believed that the proposed change to the relationship between News Corp
and Sky would significantly change Sky incentives, indicating a risk of a resulting
loss of plurality. The directors of Sky could operate solely for the benefit of News
Corp, taking actions that advantaged News Corp newspaper titles, such as cross-
promotion. News Corp would be able to appoint and dismiss all Sky directors, and
in the BBC’s view, the editorial staff of Sky News would be under the control or
influence of News Corp.

The BBC stated that it was important to consider whether the transaction allowed -
either directly or through an ’understanding’ of the interests of their common owner
- an alignment of the choices each media outlet would make in deciding the news
agenda and whether such an alignment would be detrimental to the interests of the
various news audiences highlighted.

A2.182 The current impartiality regulations were not thought by the BBC to would prevent
the news agenda of Sky’s news outlets being influenced (either directly or indirectly)
by the agenda of News Corp’s newspaper titles to the detriment of cross-media
news audiences. The submission highlighted that previous evaluations by both
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A2.183

Ofcom and the Competition Commission had concluded that the impartiality
requirements does not on its own ensure a sufficient plurality of news.

The BBC also believed that cross-promotion between Sky News and the News
Corp newspapers could have a potential detrimental impact on competing news
outlets and all news audiences.

Future developments in the media landscape

UK newspaper sector

A2.184

A2.185

The BBC recognised that a strong and varied national newspaper sector is a vital
component of news plurality in the UK

Independent forecasts were highlighted which suggested that national newspaper
industry revenues from advertising are likely to reduce between 2009 and 2014,
whilst circulation revenues could hold roughly steady in nominal term. News Corp
was predicted to increase its share Of national press circulation to more than 40%
by 2014.

A2.186 The BBC stated that that having access to the revenue of Sky would strengthen
News Corp’s ability to grow its position still further, and that the proposed
acquisition would give News Corp the ability and incentive to bundle its pay-rv
subscriber base with newspaper andlor online subscriptions. Both of these
outcomes would have potentially negative effects on other news paper groups.

UK TV news

A2.187

A2.’188

A2.189

The BBC believed that TV news programme supply in the UK is already
concentrated,with only three significant suppliers of television news. It expressed
concern that ITV and Channel 4 could change their news provider from ITN to Sky,
noting that Sky participated in the tender process when the ITV News contract was
last up for renewal (2008) and was likely to do so again at the next tender in 2012.
There was an incentive for both channels to seek the cheapest high quality bid that
they could, although in the case of ITV, this might be countered by an ownership
incentive to continue to select ITN (in which it has a 40% stake).

The BBC noted that under this scenario there would be a cross-media
concentration of news supply covering the vast majority of commercial TV news, all
national commercial radio news and a sizeable share Of the newspaper market. The
current cross-over of News Corp readership and news viewing on Sky News / Five
News / ITV News / C4 News was estimated at between 7.5 million and 10.9 million.

The BBC highlighted the Competition Commission’s statement in 2007 that the loss
of ITN as a competitor to Sky News could reduce the ability of other cl~annels to
provide an independent voice. Given this role, the BBC believed it important to
consider a scenario where the proposed transaction increases the risk of ITN being
’damaged irreparably’. It was thought that the combination of the newsgathering
activities of Sky and News Corp may strengthen Sky’s position when bidding for the
opportunity to supply news to ITV and Channel 4 in the future.

BECTU

A2.190 BECTU’s submission indicated strong support for the principle of media pluralism
as a necessary component of democratic society. Given the role of the media in
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reflecting and informing opinion, this ownership control was necessary over and
above existing competition controls.

A2.191

A2.192

BECTU stated that its concerns over the proposed transaction stemmed in part
from the existing size and range of the media assets (both in the UK and abroad)
already owned by News Corp. It said that this scale, coupled with News Corp’s
strategy for growth and the ’editorially-interventionist’ approach of Rupert Murdoch
meant the requirement for media pluralism in the UK would be breached if the
proposed acquisition went ahead.

BECTU did not accept the argument that increasing News Corp’s stake in Sky from
the existing level of 39% to 100% would make no difference. It highlighted that Sky
currently had an existing independent editorial structure, independent directors and
a different shareholding structure. Moving to 100% ownership would remove all
such institutional barriers and independent interests, leaving Sky in the direct and
immediate control of News Corp.

A2.193 BECTU argued that any reduction in pluralism risked undermining impartiality
requirements as well, noting that a dominant media owner could exert significant
and undue influence over which issues were covered and how they are prioritized.
Lying behind these concerns were BECTU’s views on the editorial preferences of
News Corp - the ’rabidly right-wing’ approach of Fox News, conservative leanings of
News Corp news papers and the interventionist approach of Rupert Murdoch.

A2.194 There was also concern that Sky could be successful in future bids for news
provision to ITV and Channel 4, leaving only two providers of television news.

A2.195

A2.196

BECTU believed that the proposed acquisition would allow News Corpthe
opportunity to cross-subsidise and cross-promote. Such actions would not merely
be a competition issue but would,also have implications for media pluralism, with a
further potential narrowing of media and editorial, choice.

The submission rejected the argument that the rise in online news provision would
offset any reduction in media plurality arising from the proposed transaction. Online
bloggers were suggested to be subjective and focused more on commentary,
lacking the resources to engage in significant newsgathering.

A2.197 BECTU was strongly opposed to the proposed transaction. It also noted
suggestions that the acquisition could be permitted to go ahead in the event of Sky
divesting itself of the Sky News channel. BECTU was unconvinced of this proposal,
questioning whether Sky would not then simply seek to initiate a further news and
current affairs channel raising the same concerns.

[A submission]

A2.198 [3<]

A2.199 [~<]

BT

A2.200 BT believed that the proposed acquisition raised serious media plurality issues and
that it would be in the UK national interest for thisissue to be reviewed by the
Competition Commission.
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A2.201

A2.202

A2.203

A2 204

A2.205

A2.206

A2.207

A2.208

A2.209

BT stated that the serious media plurality issue was that the proposed acquisition
would vastly increase News Corp’s ability to "set the agenda" for UK national life.

BT was already concerned about the extent to which News Corp’s "world view" was
reflected in its newspaper titles. It highlighted extracts from the Competition
Commission report on the Sky/ITV case which indicated involvement from Rupert
Murdoch and News Corp in decisions relating to newspaper titles. The submission
also gave other examples, including the widespread support from News Corp
newspapers of the Iraq war.

.The submission acknowledged that News Corp did not have the means of
controlling Sky’s editorial policy, but said that after the proposed acquisition it
would. BT believed this raised the risk that News Corp’s "world view" would creep
into Sky News. The submission stated that it was not reasonable to expect that
internal controls would be sufficient to safeguard editorial independence. The loss
of the independent Sky shareholders would allow News Corp greater opportunity to
influence, tacitly or otherwise, the editorial coverage of Sky News and other Sky
channels.

BT also highlighted that the transaction would allow News Corp control of Sky’s
operational approach. This could include the consolidation of the news and current
affairs o perations of the different entities into a sing le infrastructure or the
production o single subscription products.

BT stated that the proposed acquisition would lead to a reduction in media plurality
as a matter of law. It cited the Court of Appeal judgement of the Sky/ITV case,
which considered the correct interpretation of the phrase "sufficient plurality of
persons with control of ... media enterprises" in section 58(2C)(a). The effect of the
judgment was that a change in the quality of control satisfies the test under section
58(2C) as to whether there is insufficient plurality of persons with control of media
enterprises.

BT highlighted that the merged entity would have absolute control over 67% of
content to UK payTV customers and be the leading commercial provider of TV and
radio news and print news, controlling 37% of the newspaper market. No other
media organisation would control so much of the UK’s media assets across such a
broad range of media.

This extensive control over multiple media threatened plurality in BT’s view because
the merged entity, in particular through the consolidation of news and opportunities
for bundling, would have an advantage over its competitors that it would be
impossible to replicate, as a result of which one could expect a long term reduction
in media "voices".

BT also highlighted Sky’s ’dominant and increasingly aggressive competitive
position in the UK "IV markets’, which the submission suggested would in itself have
implications for plurality. The proposed transaction would in BT’s view reinforce
Sky’s dominant position in pay TV markets, and this would threaten the market
position and the number of retailers and wholesalers of alternative views and
opinions.

BT also provided a copy of the submission it made to the OFT explaining why BT
believed that the proposed acquisition by News Corp of Sky should be referred
back to the OFT under Article 9(2) of the EU Merger Regulation.
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Campaign for Press and Broadcasting Freedom

A2,210 CPBF believed that the proposed transaction would be a cross-media merger which
would represent a transformative shift in UK media ownership and would have a
considerable negative impact on media plurality. This impact would become more
pronounced as Sky’s operations became integrated into the overall global business
and media operations of News Corp.

A2.211 The Submission highlighted that Sky and News Corp were already the largest
companies in their respective sectors. It noted that News Corp would be able to
absorb losses in order to gain market share where other competitors would be
faced to make significant cost savings in order to sustain margins. Sky’s high
revenue was also noted, with increases being attributed to a growth in subscriber
base, bundling of products and Sky’s marketing approach.

A2.212 CPBF outlined Sky’s strong position in the provision of premium sports and movies
on pay TV. It also highlighted acquisitions in other areas of programming (including
the purchase of the Virgin Media TV portfolio), and Sky News’ role as one of three
TV news providers and two radio news providers.

A2.213 Citizens’ access to information sources and opinions was said to be provided
overwhelmingly through the media. Concentration of ownership could lead to
viewpoints being excluded or under-represented, while media owners could use
outlets as a means of lobbying politicians to pursue policies which suit those
owners’ political and commercial interests. CPBF stated that Rupert Murdoch’s
position in relation to succeSsive UK governments demonstrated this point.

A2.214 CPBF rejected the viewpoint that the internet provided a diversity of news and
information sources, suggested that citizens mainly accessed news stories by going
to the online sites of traditional news outlets, or to news aggregators or search
engines which rely on traditional news organisation sources.

A2.215 The submission noted that News Corp already owned more media in the UK than it
would be permitted to own in the US and Australia. If News Corp was to acquire
the remaining 60.9% of Sky it would move from a minority shareholder to fult
ownership and gain important financial advantages which would allow it to
destabilise other UK media groups and therefore have a direct impact on plurality.

A2.216 CPBF gave examples of actions by News Corp which it suggested were aimed at
weakening or destroying competitors, including Sky’s acquisition of I’IV
shareholdings in 2007 and recent critical comments relating to the BBC.

A2.217 Several potential policies if the transaction was permitted were highlighted which
would have a ’deeply disruptive impact’:

¯ Greater opportunity to influence the editorial coverage of Sky News and the
content of other Sky channels, with the selection of news stories or the cross-
promotion of stories from other News Corp sites to introduce indirectly particular
viewpoints and issues.

¯ The cross-promotion of stories from News Corp titles on Sky and vice versa
would ’inevitably happen’, resulting in the merging into one stream of fact and
opinion, to the detriment of plurality.

¯ Products currently offered separately by Sky and News Corp could be bundled,
discounted or provided without charge. Other groups without such assets would
.f]n..~ it d, jfficu!{ t o.qQmpete .w. !t,!3 [h.is.practice- ......
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A2.218 The submission referred to the concept of ’infocapitalists’ (identified by Manuel
Castells) who build ’self-reinforcing networks of business and political power by
owning the production of information and knowledge’. CPBF submitted that the
expansion of News Corp’s cross-media presence through the proposed Sky
acquisition was an example of this process.

A2.219 CPBF urged Ofcom to consider the ’vital issue’ of journalistic standards. The
submission suggested that journalistic endeavour was subordinated to News Corp’s
own national and international political or commercial considerations. It stated that
’a process of self-censorship’ resulted in News Corp journalists avoiding subjects
which contradict the views and interests of their owner, and that the influence of
News Corp newspapers was used to persuade politicians to pursue policies which
furthered News Corp business interests and to excoriate those which don’t.

[~<:] [A submission]

A2.220 [3<]

A2.221 [~<1

A2.222 [~l

A2.223 [3<]

A2.224 [3<]

A2.225 [3<]

A2.226 [~<]

A2.227 p<]

A2.228 [3<]

A2.229 [3<]

A2.230 [3<]

A2.231 [3<]

A2.232 [3<]

A2.233 [3<]

Church of England

A2.234 The Church of England welcomed the inquiry and said that the vitality and plurality
of the media was essential to the maintenance of a well-informed democracy. It was
noted that there was an ongoing need for strong and effective regulation of cross-
media ownership and media plurality, with no diminution in the range of views and
voices that could hold government and other interests to accounL

A2.235 The Church of England was not concern’ed about the nature of News Corp, but was
concerned that acom bined entity would com prise one of the three significant
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A2.236

A2.237

suppliers of TV news (BBC, ITN and Sky), one of the two suppliers of radio news
(BBC, Sky) and the group with the biggest market share of national press in the UK,
thus dominating both the television and newspaper landscape.

The submission highlighted that Sky News demonstrated innovation and quality in
its journalism, and that it had been influential in political debate despite its relatively
small audience. The Church of England believed that News Corp could exercise
subtle editorial influence if the transaction were permitted, including through
selecting which news items are to be covered and which left out.

If the bid were to be allowed, the Church of Eng land suggested that an assurance
be sought that the independence and editorial integrity of Sky News would be
preserved.

Enders Analysis

A2.238 Enders Analysis provided Ofcom with three documents: an updated version of the
analysis submitted on a confidential basis to the Secretary of State in July 2010, a
document addressing Issues 4 and 5 of Ofcam’s invitation to comment and a report
by Charlotte Brewer, Professor of English Language and Literature at Oxford
University, on the meaning of the word ’plurality’, which was amended on 12
December 2010.

Updated submission to Secretary of State

A2.239 The submission examined the proposed transaction’s potential effects on ’plurality’
in the UK in the context of the UK TV and newspaper markets.

U KTV market

A2.240

A2.241

The UK TV market totalled approximately £11.11billion in 2009, and comprised
three significant sources of revenue: the licence fee (24%), advertising (27%) and
pay subscription revenues (43%). The remaining 6% came from a variety of other
sources, including global programme sales.

Enders noted the position of Sky as the UK’s leading supplier of residential and
business pay TV services, and also supplies residential telecommunication
services.

A2.242 The submission said that Sky had acquired growing economic significance in the
UK "IV market due to the surge in pay revenue in recent years. In contrast, the
revenues from "IV advertising that fund commercial PSB Operators were relatively
flat between 2004 and 2008 before plummeting in the recession, while the BBC’s
licence fee income has risen but at a lower rate than pay "IV.

A2.243 Between 2009 and 2014, Enders expected pay TV revenue to continue to show
strong growth, rising from £4.75 billion to £6.4 billion, and accounting for over 70%
of the projected increase in overall TV revenues. Structural change and a continued
weak economic environment pointed to limited nominal annual average growth of
about 2% over the next four years for TV advertising (i.e. to 2014) - in real terms a
significant decline of around 20%. Meanwhile, a significant reduction in the licence
fee funding allocated to the BBC’s TV service was expected as a result of the
spending review.

121

MOD300004491



For Distribution to CPs

Report on public interest test

A2.244 The surge in Sky’s pay revenues was attributed to a two-pronged strategy of
expanding the number of subscribers and selling more products and services to
each subscriber, thus lifting annual revenue per user. Sky pay "IV subscriber growth
had been assisted by very high levels of promotional spend. In addition, upfront
costs to the Sky customer, chiefly installation and the Sky+ box, had been reduced
and were nil for certain packages

A2.245 Enders noted that to spur product adoption, Sky had announced that it would
provide HD capable boxes as standard equipment to new subscribers to enable an
upgrade to HD without having to replace their set-top box. For Sky, this eliminated
the incremental set-top box subsidy when a customer decides to upgrade, making it
more difficult for new entrants relying on the sale of set-top boxes to engage the
customer in paying for their services.

A2.246 Enders also noted that Sky has been cross-selling telecoms services to pay -IV
subscribers since July 2006, when Sky broadband launched.

Sky’s broader TV activities

A2.247 Enders stated that Sky’s activities and its ability to influence other players in the
market extended well beyond its core pay TV retail operations into other areas,
namely:

¯ News provision - Sky News was one of three substantial providers of UK TV
news, supplying its own channels and also Five, while Sky News and the BBC
were the only two suppliers of news for UK national radio.

¯ Freeview presence - Sky had three free-to-air channel feeds on Freeview, with a
current offering of Sky News, Sky 3 and Sky 3+1.

¯ Advertising sales - Enders estimated that Sky would account for approximately
14% of UK TV advertising sales through its airtime sales house, making it the
third largest group, and that this was expected to rise.

¯ Third party channel provision - the submission stated that Virgin Media’s
withdrawal from content ownership put Sky in a ’commanding position’ over the
market for pay channels, including third party basic channel carriage fees. Sky
was said to be able to dictate terms that allow its third party channels to be viable,
while at the same time offer other non-PSB channels incentives to stay
exclusively on the pay TV platform. Enders understood thai Sky was in the
process of consulting on its EPG, the result of which could further strengthen
Sky’s position in relation to other parties.

¯ Premium sports and films - Enders stated that Sky occupied an ’uncontested
Position of dominance’ in the provision of televised sports in the UK, reflected in
its budget of over £1 billion for this programming segment (out of £1.9 billion total)
in 2010. The submission also highlighted the strong investment of Sky in films,
although noted that this was decreasing. The decrease in investment was said to
be a result of Sky’s market power as a wholesale purchaser, able over time to
negotiate successively lower fees as the film Contracts become due for renewal.

UK newspaper market

A2.248 The UK national press market was worth £4.1 billion in 2009 according to the
Advertising Association, and comprised two significant sources of revenue:
consumer purchases of newspapers (62%), and advertising (38%). Structural
changes in the advertising market combined with cyclical pressures had reduced
newspaper industry revenues from advertising, forcing greater reliance on
consumer purchases.
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A2.249 News Corp’s market position was noted, with its newspapers accounting for over
37% of national newspaper circulation in the UK (the same share as the two next
competitors, Trinity Mirror and DailyMail and General Trust combined). Enders
highlighted that News Corp has been slowly gaining share in the UK national
newspaper market.

A2.250 Enders’ view was that, despite some strong growth .in advertising in recent months,
the long-term pattern for the newspaper industry in aggregate would continue to be
a decline in advertising in real terms due to structural factors, exacerbated by over-
supply. The submission projected national newspaper industry revenues from
advertising to compress by about 6% between 2009 and 2014 due to ongoing
substitution of advertisers for new media, whilst circulation revenues could hold
roughly steady in nominal terms.

A2.251 Enders predicted that News Corp’s share of national press circulation would
steadily increase to more than 40% by 2014; assuming there were no material
supply changes to the market. It was considered ’inevitable’ that organisations able
to absorb losses would gain market share over those that were forced to make
significant cost savings to sustain margin.

News Corp strategy

A2.252 Enders stated that News Corp had a history of discounting cover prices to grow
market share and reduce circulation decline. Purchasing the outstanding Sky
shares it did not already own would provide News Corp with the financial resources
to sustain its newspapers for the very long term. News Corp would also be able to
experiment with media discounting and bundling in a much broader manner. These
strategies could ’severely upset the competitive landscape to the detriment of
competitors’.

A2.253 The submission also suggested that that free editions and press and digital bundles
for households could become critical developments for News Corp’s UK operations
as a whole in the future.

A2.254 Enders also highlighted growing problems in newspaper distribution, noting that
those publishers which were best able to absorb steep cost increases and
overcome distribution challenges’ (such as News Corp) would clearly be better
positioned to survive.

A2.255 The submission stated that another core feature of News Corp’s strategy was to
market its titles aggressively through advertising.

A2.256 Enders emphasised the importance of display advertising to newspapers, noting
that the main challenges to display advertising categories were over-supply of titles
and inventory, in this environment, the strongest titles would gain further market
share, as some lesser titles fall off the roster for an increasing volume of
campaigns.

A2.257 The submission also considered that online news subscriptions may play an
important role in’determining the pace and scale of business model development.
However, it highlighted the early difficulty which had faced the Times Online
following its move to a paywall system, and speculated whether the Times may
adopt a different strategy in the future. This could include aggregating services
sourced from a variety of different assets and media, and so offedng bundles.
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A2.258 Enders outlined the relative size of major competitors to Sky and News Corp,
separating the companies into three groups: multi-product, TV and newspapers.
Sky and News Corp were already the largest companies in their respective sectors
(in terms of adjusted consumer revenu e) and following the acquisition, the
combined group would have annual revenues in the region of £7 billion.

The potential impact on plurality

A2.259

A2.260

End ers noted that UK governments and regulators had consistently maintained that
a healthy and informed democratic society required media ’plurality’. In Enders’
view, this required there to be a significant number of broadcasters (radio and rv)
and newspapers designed to appeal to ’a wide variety of tastes and interests’.

The submission noted that impartiality was distinct from plurality, referencing
Ofcom’s conclusion in 2007 that the broadcasting code requirements were not
designed to remove the ability of broadcasters to set the agenda by selecting the
issues and events that were covered.

Implications on media plurality of the proposed News Corp transaction

A2261 Enders stated that News Corp already owned more media in the UK than it would
be permitted to own in the US and Australia. If the proposed transaction were
permitted, News Corp would gain financial advantages which Would improve its
ability to compete, notably in the newspaper market (noting the weak position of
most newspaper publishing groups).

A2.262 The submission stated that the group would acquire several important new strategic
opportunities, namely:

,, The ability to take Sky and News Corp products and combine them in bundles,
discount them or provide them without charge. Enders believed that strategic
initiatives of this nature could lead to a much more rapid decline in competitor
newspaper circulations than we have assumed, boosting News Corp’s
newspaper market share above 40% by 2014.

¯ The ability to cross-promote - stories from Sky News could be carried more and
more frequently on News Corp websites, while links to newspaper stories could
appear at the bottom of the Sky News screen. The submission stated that
’progressively, News Corp papers and Sky channels, particularly Sky News, may
merge into one stream of fact and opinion’, noting that plurality would decline in
this situation, even if the combined organisation continued to maintain nominally
separate newsrooms.

¯ A greater opportunity (through the loss of the independent directors) for News
Corp to influen ce, tacitly or otherwise, the editorial coverage of Sky News and
other Sky channels. Enders said that this concern was heightened by Mr Rupert
Murdoch’s position as a ’traditional pro prietor’ of certain media properties,
exercising editorial control on key policy debates or political events.

A2.263 Enders rejected the argument that that the widespread availability of other news
outlets, especially online, protected the UK public and its political leaders against
the excessive influence of media proprietors. The submission argued that
Newspapers and TV news programmes still provide the bulk of news gathering
operations in the UK, rather than independent online news sources.

A2.264 Enders stated that the link between endorsement and voting intentions was not
necessarily important. The crucial point was that newspapers and TV affected
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citizen perceptions of political and economic life by deciding which stories were
most important and how information, analysis and personalities were portrayed to
their audience. Similar issues were said to apply to coverage by Sky News and/or
News Corp’s titles of product launches and pricing innovations from competitors.

A2.265

A2.266

A2.267

The submission said that in this context, regulatory control of strong and
increasingly powerful companies such as Sky was central to maintaining the
conditions of competition on the relevant markets. Enders noted, however, that the
that the process was ’challenging, expensive and time-consuming for Sky, its
competitors and the regulator’.

Enders noted that if Sky were to win the ITV contract from ITN, ITN would have to
dramatically reduce its costs and news gathering operations, potentially leading to a
duopoly of TV news provision.

The submission stated that there was little evidence to date that IPTV would provide
a threat to traditional "IV. While about 72% of UK households were on broadband,
online video consumption accounted for just 2% of all minutes viewed per day.
Consequently, Enders continued to anticipate no material challenge to Sky from the
Internet space in the next five years.

Conclusion

A2.268 Enders concluded that there was a risk of a material reduction in media plurality,
potentially to an unacceptably low level. It considered that the intervention was
particularly timely as the leading positions of Sky on the UK TV market and of News
Corp on the UK newspaper market would strengthen in the period to 2014.

Issues 4 and 5 of Ofcom’s invitation to comment

Control of media enterprises

A2.269

A2.270

In Enders’ view, News Corp exerted ’material influence’ over Sky via its
shareholding of 39.1%. This was established by the Competition Commission in its
report issued in December 2007 on the purchase of ITV shares by Sky.

The submission further stated that the proposed acquisition by News Corp of the
shares in Sky it did not already own would shift the latter’s degree of control over
Sky from ’material influence’ to ’control’. This would imply the loss of any
independent Sky shareholders, and the loss of the independent directors of the
company, which also exerted some degree of influence over Sky, in addition to
News Corp, its existing principal shareholder. Full ownership could lead to
proprietor intervention.

A2.271 Enders stated that a methodology for quantifying the amount of plurality before and
after a transaction to ensure an intellectually robust assessment of the impact of a
merger. However, it was noted that there was no consensus on any such
methodology.

A2.272 To this end, Enders assessed the loss of plurality implied by the proposed
acquisition by measuring the anticipated changes in news supplier shares of adult
viewing / reading / listening of national news combined. The submission outlined the
assumptions and approached used for this assessment.

A2.273 The key conclusions of this assessment were:
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¯ The average person is exposed to news for about 60 minutes a day. About half
the time spent is occupied by newspapers and slightly less than half is TV. Radio,
internet news sites and news magazines were much less important.

¯ The BBC provided about 34% of all news exposure, via its broadcast and online
activities (no print media), News Corp had a 17% share.
Merging the Channel 4 audience sh~re with that of ITN, and the Five audience
share with that of Sky News, yielded adjusted audience shares. After this
adjustment, we the top four suppliers of news had a share of about 71% of all
news consumption, and the UK had 10 separate companies each providing more
than 1% of all news seen or heard by its adult citizens. Cross-media news
concentration was therefore stated to already be high.

= Assuming the transaction was completed, the share of news consumption
combined from News Corp audience shares of 17% (newspapers) with those of
Sky’s TV, radio and Five audience (4.5%), takes the new entity’s share up to
about 2!.6% of UK news consumption. Other providers remain the same.
The transaction increases the share of the top four providers of news to 75% and
reduces the number of providers with more than 1% from 10 to 9.

A2.274 We received an updated analysis on 12th December 2010 correcting a number of
issues with the original submission on minutes of news use. This new analysis
showed:

¯ Average minutes of news use, per head per day increased to 70 minutes
¯ The BBC accounted for 39.3%, ITV had 6.7%, and Channel 4 had 7.7%.
¯ News Corp had a share of 14.6%, while Sky had a share of 7.4%.
,, Enders estimated that the merged entity, including News Corp and Sky’s TV,

radio and Five News audience would account for 22.7%.

A2.275

A2.276

Enders said that the previous Competition Commission and Ofcom investigations
noted the increased penetration of News Corp and Sky offerings among people in
the C2DE demographic group, and said that this would probably still be true today.
The submission suggested Ofcom could assess the level of plurality in individual
demographics.

Enders also computed the HerfindahI-Hirschman Index, a commonly accepted
measure of ma[ket concentration. The HHI rose from 1,793 to almost 2,000 after
the transaction takes place, a measure of high concentration. The submission
stated that ’plurality’ was introduced into the Communications Act because
competition law was not thought to be strict enough to protect consumers and
citizens, but even on a standard competition measure, this transaction would create
concern.

Further developments in the media landscape

A2.277

A2.278

Enders forecast News Corp’s UK newspapers market share dsing from about
37.3% of UK national press circulation in 2009 to about 41.1% in 2015. Projections
on Sky’s subscribers and share of news viewing also indicated strong growth.
Taken together, Enders believed that by 20151 News Corp’s share of total
consumption of news across all media could exceed 25%.

The submission estimated that by 2015, if current trends continue, both Sky and
News Corp’s share of revenues in their respective markets would probably be 40%
or more. These segments of the cross-media market were byfar the most
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financially important, meaning that News Corp’s overall share would likely be
particularly high. Enders suggested that it would be, for instance, above the 30%
threshold of the KEK method of analysis which German law used to assess
transactions.

A2.279 Enders repeated concerns outlined in the submission tothe Secretary of State
(detailed above) relating to the position of ITN in the future.

Additional comments

A2.280

A2.281

Enders also identified four ways in which the proposed acquisition could result in
future loss of plurality. These issues were all separate and additional to the
immediate loss created by the combination of the two companies.

The deep interconnectedness of UK media meant that News Corp could influence
the future course of all other media companies. The Bdtish media landscape was
said to be dominated by a small number of firms. The submission listed some
factors which it stated would make the industry more likely to suffer from ’co-
ordinated effects’, the tendency for the participants in a market to work together
rather than to compete actively. These factors included shared production and
distribution facilities, Sky’s control of the satellite platform and Sky’s status as an
advertiser with other media groups. End ors stated that the degree of genuine
diversitywould therefore be lower in a market like thiswith such strong links
between the firms.

A2.282 News Corp had far greater financial strength than other companies in the news
market. Similarly, Sky had substantially greater turnover than other major
companies in the TV market and this disparity was tending to widen. Enders
suggested that the influence of Sky over the media scene was thus even greater
than its share of news provision. Its ability to influence the evolution of the wider
media market would affect the prospective degree of plurality in the offerings of
news and Comment.

A2.283

A2.284

Sky’s growing share of the total media market could lead to the ability to request its
TV advertising customers to direct a portion of their spending towards News Corp
newspapers, at the expense of other media.

Similarly, Sky may be able to disadvantage non-News Corp newspapers by
bundling its associated papers, either in paper or electronic form, into an offer to TV
customers.

Additional comments on definition, of plurality

A2.285 Enders’ third submission focused on the definition of the word plurality. It noted the
Court of Appears judgement, which found that the word ’plurality’ could connote
more than just a number exceeding one, possibly carrying an implication of range
and variety as well. Enders stated that neither the Court of Appeal nor the
Competition Commission provided a definition of what ’plurality’ means, or indicated
what a ’sufficient plurality’ would be~

A2.286 Enders commissioned Charlotte Brewer, Professor of English Language and
Literature at Oxford University to assess the meaning of the word ’plurality’ in
current UK usage. Her report analysed a number of dictionary definitions of the
term.
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A2.287 Professor Brewer concluded that there was ’an overwhelmingly strong presumption
thatl in common usage (in which I include Standard English, as used by educated
people), a sufficient plurality is to be interpreted as ’a sufficiently large number or
quantity or profusion". She stated that the only reason for thinking otherwise would
be if those using the term gave explicit notice that they were attaching a specific
technical sense to the term.

Goldsmiths Leverhulme Media Research Centre

A2.288

A2.289

With reference to a 4 year programme of research into new media and the news,
the submission argued that the full acquisition of Sky plc by News Corp would mark
a significant limitation of the public interest, "particularly in the area of news plurality.

The research project aimed to investigate the impact of new media on the news in
the UK including local and national news, commercial and public service
broadcasting, print, broadcast and online, mainstream and alternative news.

A2.290 The submission stated that this research revealed that news media are in crisis:

¯ newspaper circulation and readership levels are at an all time low;
¯ there has been a tremendous growth in the number of news outlets available;
¯ a decline in advertising revenue combined with increased investment in new

media technologies alongside Staffing cuts have all had a negative impact on
journalism.

A2.291 The response suggested that the role of journalists was changing, with fewer
exchanges with sources and a greater focus on ’cut and paste, administrative
journalism’. In this context, journalists were now monitoring and often rewriting other
news stories, with the result being that stories were often covered from the same
angles and different news organizations repeatedly present the same information in
their stories.

A2.292

A2.293

A2.294

A2.295

The submission highlighted that UK citizens predominantly used sites that were run
by existing news providers, further asserting their dominance~ Other popular
websites were run by internet based organisations, either as news aggregators or
by relying in the main on almost entirely on news agency reports. This meant that
online voices would be dominated by the larger, more established news providers,
leading to ’anything but increased diversity’.

It was also noted that there was little evidence to support the view that the internet
has been established as a primary source of news except for a very small minority.
Moreover, the organisation of web search tended to send more users to the most
popular sites in a "winners take all pattern".

News Corp was highlighted as dominating national newspaper circulation, with
strong growth expected in its market share. Further market strength was predicted
come from cover price revenues, with News Corp having a history of discounting
cover prices to grow market share and reduce circulation decline, which would help
to protect it from the structural shift in ad revenue.

Sky News was also noted as being one of only three television news providers in
the UK. The submission stated that there was a danger that further market power
could be used to diminish the ITN news provision, either by forcing ITN to cut costs
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to retain its contracts, or by Sky News successfully winning these news contracts
itself. This would be far from the plurality of news proViders expected.

A2.296 The submission noted that Ofcom had raised concerns about the position Sky held
in the pay TV market, and indicated concern that this would be intensified should
News Corp acquire full control of Sky (with associated cross-promotion and cross-
subsidisation of services and products). Similarly, it also highlighted the attitude of
News Corp towards the exit from the market place of competitors, suggesting that,
when combined with substantial economic resources, this was likely to ’present a
serious challenge to the future of news provided in the public interest’.

A2.297 The response concluded that despite the increase in media outlets, there was still a
dominance of a limited number of players controlling news, information content and
public debate. Plurality, in the context of a media environment in which News Corp
is able to deploy the enormous revenues of Sky was likely to be further constrained.

Guardian Media Group

A2.298 GMG submitted that Ofcom should advise the Secretary of State that the
Transaction may be expected to result in there being insufficient media plurality in
the UK as a whole, and with respect to specific audiences in the UK, such that it
may be expected to operate against the public interest. The submission covered
concerns of GMG that were not covered adequately in that joint submission by
Slaughter and May (see below).

A2.299 The proposed transaction would involve the integration of the UK’s largest
newspaper group with a the UK’s dominant pay TV company, the UK’s second
largest commercial television news provider, the monopoly third party provider of
news content for UK commercial radio and a significant provider of online news
content. As such, in GMG’s view, it would represent an unprecedented and
unacceptable concentration of cross-media news interests.

A2.300 The submission noted the underlying policy behind the public interest assessment,
highlighting that it was particularly focused on cross-media concentrations. In
GMG’s view, the change from a minority interest of 39.1% to outright control would
represent a material alteration of the relationship between News Coi’p and Sky that
will have an impact on the companies’ incentives and behaviour and thereby reduce
plurality of the media to a level below the critical "minimum level" identified by Lord
Mclntosh.

A2.301 GMG also emphasised that Ofcom should attach particular importance to the need
to ensure sufficient plurality in the provision of news by commercial providers, over
and above the BBC.

A2.302

A2.303

GMG considered that the transaction would reduce plurality across a range of
content types, although viewed news as the key focus, given the strength of the
merging parties in news provision and the importance of news plurality for the
formation of opinion, for informing the terms of public debate and, ultimately, for the
democratic process itself.

The impact of the transaction should, in GMG’s view, first be assessed on the basis
of a UK-wide cross-media news audience. The submission also suggested that it be
assessed by reference to its impact on narrower audiences, including the group of
people who would be solely served by the combined entity (which Ofcom should
seek to identify).
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A2.304

A2.305

A2.306

GMG stated that the proposed acquisition would create a unique cross-media news
provider, being the only UK media company providing national news content on
television, in print, on the radio and online (which neither the BBC nor other news
providers replicated). GMG submitted that Ofcom should consider the impact of the
transaction on each of these platforms, as well as on cross-media news provision.

GMG argued that ’external plurality’ should be the focus of Ofcom’s analysis, having
due regard to the explanatory notes of the provision. The submission indicated
support for the approach adopted by the Competition Commission in the Sky/I-IV
case, where the sufficiency of plurality was assessed qualitatively, by reference to
the actual circumstances of the case. This would entail an assessment of editorial
control, but GMG believed that such internal plurality would not ensure sufficient
plurality in a situation where external plurality was not ensured.

The UK media landscape was said to be in a state of flux. A combined News Corp /
Sky would, in GMG’s view, be uniquely well placed to influence developments in
this sector, given its presence in content across platforms, and its role in providing
platforms itself.

Specific GMG concerns

A2.307

A2.308

A2.309

The submission highlighted the strong status of Sky in TV and radio news markets,
supported by its position in pay -IV content and platforms. Similarly, News Corp was
noted as hoEding a strong position in the newspaper market. A combination of the
two would, GMG believed, account for 21% of cross-media news consumption (the
BBC providing 34% and DGMT 12%)o Other commercial competitors were noted as
being heavily reliant on one particular medium

GMG’s believed that the group of people who took news only from News Corp and
Sky may span a wide demographic and age range. The submission stated that a
situation in which consumers of news content from a range of sources would be
consumer only news originating from and controlled by News Corp would raise
s̄ignificant concerns over media plurality and the implications for democratic debate.

GMG noted that were the transaction to be permitted, News Corp would gain full
control and benefit of Sky’s profit making ability. A merged business would have a
strong incentive to offer consumers a bundle of Sky "IV and a News Corp
newspa per subscription, to the detriment of competitors. Given the fact that physical
supply of newspapers often exceeded demand, GMG suggested that any diversion
of readers to News Corp titles arising from such a bundling strategy would not lead
to a material reduction in cost for the titles losing readers but would instead
translate directly into greater financial losses for those titles. This could lead to a
material weakening of competitors, or even exit from the market, reducing diversity
and plurality.

A2.310 The submission highlighted that changes in the state of the media sector were
leading to new business models being considered, often involving some form of
paid digital content. News Corp had led the way in charging for general online news
content through the use of paywalls. Overall revenues generated from the bundling
of paid-for access to online newspaper content with other products, such asSky
pay TV, telephony and internet access subscriptions, could materially impact the
viability of News Corp’s paywall strategy. As the only mainstream newspaper group
currently charging for general online content, only News Corp was able to put
together such a bundled offering.
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A2.311

A2.312

A2.313

A2.314

Previous experience in relation to Sky subsidising set top boxes led GMG to expect
a strategy in which devices were given away or sold cheaply to establish a user
base that could then be exploited, at the expense of rival content sources.

The potential adverse impact of a merged News Corp/Sky strategy of bundling a
device with content could be exacerbated in GMG’s view if combined with internet
access, using Sky’s own internet service provider. The merged group would be free
to give preferential .treatment on its own devices and internet delivery services to its
own content, while degrading access to content from rival content providers.

GMG would not support any remedy - short of outright prohibition of the acquisition
of additional shares in Sky by News Corp - given its views on the deficiencies of
relying on ’internal plurality’ and the past behaviour of News Corp in this manner.

International Consumer Policy Bureau

A2.315

A2.316

The ICPB stated that the proposed transaction risked a Serious reduction in media
plurality. One of the consequences would be an increase in ’the use by News Corp
of news and editorial channels of communication with citizens to promote its own
commercial interests’ to the detriment of competitors. Citizens would have less
choice for sources of information, and thus would find it increasingly difficult to form
a true picture of events that may be connected to one or other of News Corp’s
commercial ventures.

The submission cited several examples in support of this viewpoint. These included
Harper Collins’ refusal to publish Lord Patten’s memoirs, perceived critical attacks
on the BBC, coverage of the launch of Sky in the late 1980s, interventions by
Rupert Murdoch in the editorial affairs of The Times and the lack of focus on the
recent phone hacking stories.

[A submission]

A2.317 [3<]

A2.318 [3<]

A2.319 [3<]

A2.320 [3<]

A2.321 [3<]

A2.322 [3<]

A2.323 [3<]

A2.324 [~<]

A2.325 [3<]

A2.326 [3<]
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Jewish Funds for Justice

,~2.327 The submission from the Jewish Funds For Justice (JFFJ) outlined the
organisation’s concern that the acquisition of Sky would further consolidate media
power into the hands of News Corp, to the detriment both of media plurality in the
UK and to democratic debate. It highlighted that the experience of the JFFJ in the
US gave it a unique perspective on the risks to the public interest of media
consolidation.

A2.328 The JFFJ believed that should the proposed acquisition be permitted, News Corp
could use Sky’s television channels to pursue a political agenda in line with its
political and commercial interests. This concern was based on News Corp’s
behaviour in the US, where it had aggressively promoted strategies which were not
in the public interest. The proposed acquisition would be damaging both to fair and
responsible reporting but also to specific audiences ’that [had] previously been
targeted in the United States’.

A2.329

A2.330

A2.331

A2.332

Concerns were held over both News Corp’s motivations in seeking to acquire Sky,
and News Corp’s ability to leverage ideological and politicalviews across both free-
to-air and pay TV channels. The JFFJ believed that News Corp in the US had a
’track record of failing to ensure fair and responsible reporting and broadcasting of
news’, with tolerance and even promotion of extreme views.

The submission suggested that Fox News broadcasted biased reporting, affecting
specific audiences in the United States and that News Corp could continue to follow
this policy in the UK if the transaction occurred. This would result in ’harmful’ reports
becoming more widely available in the UK and repeated across a number of media
platforms due to News Corp’s owne’rship of media outlets.

The submission cited as an example of this Fox News’ broadcast of what JFFJF
labelled ’unevidenced, unjustified and unacceptable anti-Semitic attacks’ against
George Soros in a series presented by Glen Beck. News Corp’s political stance was
said to have been noted by other bodies, including the Anti-Defamation League
(ADL). Mr Beck was suggested to have carried out similar ’attacks’ on other
individuals, including Simon Greer, the CEO of the JFFJ.

News Corp’s reporting style was said to have ’polarised’ audiences in the United
States, with the potential for a similar effect on UK audiences. The JFFJ indicated
concern for the effect that such ’extreme and offensive’ views would have on
audiences in general.

I~2.333 [X]

A2.334 [X]

A2.335 The JFFJ stated that these materials demonstrated that the public interest would be
harmed if media power was consolidated in the hands of News Corp. The
submission suggested that it was inevitable that audiences and specific consumer
groups were likely to be negatively impacted upon by the types of content that will
be more widely disseminated across the UK. By being available across various
media platforms, the potential harm caused by the acquisition of Sky by News Corp
would be exacerbated. The JFFJ said that a loss of plurality combined with a
politically motivated agenda could lead to the erosion of tolerance and cohesion
within the UK.
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[A submission]

A2.336 [~<]

A2.337 [~<]

A2.338 [~<]

A2.339 [3<]

[~] [A stakeholder]

A2.340 [X] [A stakeholder] stated that it was particularly well placed to comment on the
proposed acquisition as the only other UK media group with significant assets in
both national newspapers and television. It was [~K:~] [The stakeholder]’s belief that
there were significant s ynergies to be gained from owning both print and television
assets (including cross-promotion and cross-media buying opportunities).

A2.341 [~<] [The stakeholder] highlighted the present market position of Sky and News
Corp, noting that Sky was the ’best funded broadcasting business’ in the UK, while
News Corp owned the market leader in three of the four newspaper sub-markets
alongside a 37% share of national newspaper circulation.

A2.342 [~<] [The stakeholder] oUtlined its view of likely future trends in the relevant market.
The submission highlighted that newspaper circulation was declining, with no
guarantee that all existing titles would survive. Similarly, Sky was set to continue its
growth following heavy investment in its platform and the benefits of having secured
commercial agreements in a staggered manner.

A2.343 The submission described Sky’s ’virtuous circle’ as contributing to likely further
growth - using its predominant position in pay TV to acquire exclusive content,
which attracted more customer subscriptions, in turn boosting revenues and
providing for a further investment cycle. [~<] [The stakeholder] stated that this gave
Sky a greater position in the market, made it more difficult for commercial free-to-air
broadcasters to compete against it.

The advantages of full acquisition

A2..344 [~K:~] [The stakeholder] believed that acquisition would strengthen Sky’s position in
the television market and increase the ability of News Corp to stifle competitors.
Potential strategies included:

¯ Cross-subsidy of TV revenues to loss-making newspapers
¯ Amalgamation of news operations of SkyNews and News Corp’s newspaper

titles, both in terms of staff and of content itself (particularly on websites as
convergence develops further)

¯ Bundling of Sky and News Corp products at preferential rates, which standalone
businesses under separate ownership would not be able to match

¯ Use of Sky’s subscription database to offer products, services and subscriptions
from the news paper side

¯ Greater integration of other News Corp businesses and Sky (e.g. joint or
preferential sourcing of programming from the Fox network). [~K:~] [The
stakeholder] suggested that as part of this, the merged company could expand
into television production even becoming a vertically integrated production and
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broadcast business (with no obligation to source any programming from
independent producers)
Cross-promotion and leverage of content, talent and acq uisitions
A reduction of the cost base of the business through merging back-office
functions and other synergies such as cross-promotion and cross-media
advertising sales

The threat to media pluralism

A2.345 [~<] [The stakeholder] believed that such developments would be likely to lead to a
reduction in media plurality in both the short and the long term. The submission
identified a number of risks:

A2.346

¯ A reduction in the diversity of media ownership, through one company controlling
37% of newspaper circulation and the most lucrative -IV platform, with a powerful
position in the pay TV market and the television market as a whole:

¯ A likely reduction in the number of national newspaper titles, with News Corp
being able to sustain losses and undercut rivals through cross-subsidy from Sky.

¯ A partial merger of news operations, reducing the range of available media voices
and bringing Sky News and the newspaper titles under a single editorial contreK

[~<] [The stakeholder] stated that.the TV landscape had changed considerably. The
relative decline in the revenues of free to air broadcasters and the parallel rise of
multi channel and pay television meant that media plurality could no longer be
con sidered in traditional terms.

A2.347 [~<:] [The stakeholder] concluded that the proposed acquisition would lead to the
creation of a single powerful media business ’of exactly the kind that cross-media
ownership rules have been designed to prevent’, and as such should not be
permitted.

National Union of Journalists

A2.348 The NUJ indicated strong support for the principle of media pluralism as ’a
necessary component of any democratic society, in which the range of opinions and
information made available through the media should not be solely determined by
market forces’.

A2.349

A2.350

A2.351

The NUJ opposed the transaction, believing that the proposed acquisition would
represent ’a transformative shift in UK media ownership’.

The submission noted that Sky and News Corp were already the largest companies
in their respective sectors, and highlighted the sheer scale of the resources which
News Corp could deploy against its UK competitors in broadcasting and publishing
should the transaction be permitted.

The NUJ highlighted the strong positions of both Sky (accounting for 80% of pay TV
revenue in 2009) and News Corp, and outlined the substantial extent of the media
assets. The NUJ expressed concern that if the acquisition were tobe permitted, tlne
’market dominance of Rupert Murdoch coupled with his significant influence on the
editorial decisions and stance of his publications and news outlets would breach the
requirement for media pluralism in the UK’.
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A2.352 The submission rejected the claim an increase in ownership would make no
practical difference, noting that Sky had an independent editorial structure, a
separate board with independent directors and a different shareholding structure.
The NUJ said that a move to 100% ownership would remove any institutional
barriers or independent interests and leaving Sky in the direct and immediate
control of News Corp.

A2.353 The transaction would also, in the NUJ’s view, allow News Corp opportunities to
undertake activities such as cross-subsidisation and cross-promotion, joint
subscriptions packages and joint operations (including newsgathering). These could
act to the detriment of competitors, new marketentrants and editorial
independence.

A2.354 The NUJ rejected the argument that the growth of online sites such as blogs would
be sufficient to counter the significant-influence of a Combined News Corp / Sky
entity. These were stated to ’lack the resources to provide any meaningful
competition’.

A2.355 The submission suggested that ’quality journalism’ would be harmed by the
proposed acquisition, and that it may also act to the detriment of media impartiality,
allowing media to be used to exploit political and / or commercial power._

A2.356 According to the NUJ, Rupert Murdoch’s media power had ’played a corrosive role
in UK politics with governments, fearful of antagonising him, shaping policies to win
or hold on to his support’. The submission noted the recent phone hacking story,
and expressed concern that the perceived power of News Corp may have played a
role in dissuading politicians or other bodies from pursuing enquiries on this point.

A2.357 The NUJ concluded that Ofcom should acknowledge the strong opposition from the
NUJ, the Trade Union Congress (TUC), other stakeholders, organisations,
campaigning groups and individuals and reject the proposed acquisition.

Slaughter and May (responding on behalf of BT, Guardian Media
Group, Associated Newspapers Limited, Trinity Mirror pic,
Northcliffe Media and Telegraph Media Group)

A2.358 The submission outlined what Slaughter and May believed to be the ’clear case’ for
recommending a full assessment by the Competition Commission, given that the
proposed transaction may be expected to operate against the public interest.

European intervention notice - relevant law

A2.359 Slaughter and May highlighted the relevant section (58(2C)) from the Enterprise
Act, noting the explanation provided in the DTI guidance in May 2004 that the
plurality assessment was concerned with "ensuring that control of media enterprises
is not overly concentrated in the hands of a limited number of persons", because of
the potential ability for a person to influence opinions and control the agenda.

A2.360 Slaughter and May noted (with reference to Article 5(3) of the Enterprise Act) that if
Ofcom considered that media plurality may be relevant to the proposed transaction,
it must provide advice and recommendations on whether to refer this to the
Corn petition Commission.

135

MOD300004505



For Distribution to CPs

Repo[t on public interest test

A2.361 The test was said to be a ’low hurdle’, with a referral decision appropriate if it "is or
may be the case" that the proposed transaction "operates or may be expected to
operate" against the pubic interest. Slaughter and May stated that Ofcom’s role was
not to advise on whether media plurality concerns were conclusively established,
but on whether there may be concerns, that would warrant a fuller second stage
investigation.

Content types

A2.362 Although the transaction would, in Slaughter and May’s view, reduce plurality
across a range of content types, the submission focused on news plurality, given
that the merging parties’ position as important news providers, and the importance
of news plurality to the democratic process. The submission cited various sources
which supported this assertion, including the DCMS consultation on Media
Ownership Rules in 2001, the Competition Commission’s report in 2007 and
academic research.

A2.363 Slaughter and May stated that the key social role of news had important
implications for Ofcom’s assessment. Any transaction that may result in insufficient
news plurality would be expected to operate againstthe public intei-est.

Audiences

A2.364

A2.365

II

The submission focused primarily on the UK cross-media news audience, noting
that relevant legislation indicated that that plurality could be assessed on a cross-
media basis, and that cross-media mergers could give rfse to plurality concerns,
and that this was supported by the DTI Guidance.

Slaughter and May stated that the rationale for ado pting this approach was that:

most people consumed news from more than one medium, meaning a cross-
media merger was at least as likely to reduce the choice of news sources
available to the audience as a merger within a single medium; and
each medium was influenced by the news agenda of other media when setting its
own agenda (so that consumers of one medium indirectly receive news from
other media), meaning that a cross-media merger had the potential to reduce the
diversity of news- by distorting the flow of news between media.

A2.366 It was. noted that this assessment focused on plurality of the supply-side, academic
literature also examined the importance of the demand-side. A full analysis would
therefore consider whether substantial groups source their news wholly or mainly
from News Corp and Sky, such that the transaction would result in those groups
receiving little or no diversity of news. A proper consideration of the key aspects of
media plurality would therefore, in Slaughter and May’s view, require a Competition
Commission referral.

Media platforms

A2.367 Slaughter and May outlined key features the relevant platforms, and the inter-
relationship between these.

TV

A2.368 The submission noted that "IV was the main source of UK news for the majority of
people (74%). TV was also i mp0rtarlt becaLise it Set the news ageiida iri "i~ea[ time"
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A2.369

such that the output of other media was often influenced by TV. Rolling news
channels were noted as playing an influential r01e, providing coverage of breaking
news and often framing the subsequent coverage by selecting early reactions /
analysis. This influence extended to the agenda and approach of o.ther non-TV
news providers.

The agenda-setting function of rolling news was also said to be reflected in the
nature of their audiences in two ways:

¯ Their audience tended to include many people who are themselves opinion
formers (e.g. newspaper newsrooms)

¯ Their audiences tended to be focused on news consumption (by virtue of the fact
that they have selected a news’channel) rather than being incidental viewers.

Slaughter and May suggested that rolling news channels therefore had a larger
impact than their viewing figures may suggest.

Newspapers

A2.370 Newspapers were highlighted as an important source for news, playing a distinctive
role in setting the news agenda.

A2.371 Slaughter and May noted that newspapers had a track record of investigative
journalism, holding those in positions of authority to public account. Furthermore, it
was highlighted that many newspapers were associated with a particular political
viewpoint. In aggregate therefore, the newspaper sector generated news stories
representing a diverse range of views.

A2.372 Slaughter and May believed that the ability of newspapers to inflUence the news
agenda depended heavily on their content being reported on other platforms. The
submission suggested that stories broken by newspapers would often receive a
higher profile when subsequently reported on TV, citing the recent MPs expenses
affair as an example of this.

Radio

A2.373

A2.374

Intemet

Although radio was only the third most popular source for news, Slaughter and May
noted that radio audiences themselves were large (reaching over 90% of the UK
adult population). Radio played an important role as a source of news for people
who did not consume news pro-actively. The news agenda of radio was stated to be
important in serving people who may not otherwise be engaged in the democratic
process.

Radio was also said to hold an important role in agenda-setting, with a day’s major
news stories often developing from interviews on early morning radio news
programmes.

A2.375 The internet was growing in importance as a news source, becoming more popular
with consumers and allowing for a proliferation of news outlets. However, Slaughter
and May did not believe that online news outlets contributed significantly to plurality
over and above that provided by the existing broadcast and print media, for three
reasons:
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¯ all of the most popular sites were provided by existing broadcast and print
organisations - 80% of online news traffic in the UK was accounted for by five
established titles (BBC, The Daily Mail The Sun, The Guardian and The
Telegra ph);

¯ few independent websites were able generate original news content. Hardly any
had a significant editorial staff, instead relying on news feeds. As such, Slaughter
and May did not believe this contributed additional news plurality.

¯ Ofcom had found that online news still had gaps in demographic coverage (for
example the elderly, or the poor)

Cross-platform dynamics

A2.376 Slaughter and May submitted that there was a two-way relationship between TV
and newspapers. TV news influenced stories covered in newspapers, while
newspaper content was more widely distributed by TV.

A2.377 Slaughter and May said that this process resulted in a ’cross-fertilisation of news
and ideas’, given both audiences exposure to a more diverse news agenda. It was
highlighted that the process relied on objective reporting of each platform’s output
by the other which would be threatened where there is cross-ownership of important
outlets in both newspapers and TV, due to ’the resulting loss of objectivity’.

Control of media enterprises - external ownership and control

A2.378

Current

"External plurality" was stated to be the primary concern of the legislation. Slaughter
and May examined both the current plurality of persons with control of news media
organisations in the UK and the effect of the acquisition on that plurality.

plurality

A2.379 Slaughter and May stated that the supply of news was already highly concentrated,
such that any significant further reduction in plurality would ’clearly give rise to
concerns’. While the number of news outlets was noted as increasing, the
submission stated that there were only a small number of news suppliers, which in
turn set the news agenda for all other outlets.

"IV news

A2.380 Slaughter and May highlighted that there were only three significant suppliers of TV
news (accOunting for 99% of total news hours viewed) - the BBC, ITN and Sky
News. Sky was stated to be an important provider of TV news because:

¯ it is one of only two commercial TV news suppliers in the UK- especially
important given,the BBC’s reliance on state funding

¯ it is the second biggest TV news supplier by hours broadcast, and the third by
hours viewed

¯ Sky News was one of only two mainstream rolling news channels, accounting for
1/3rd of rolling new hours viewed

¯ as per the Competition Commission finding in 2007 (which, Slaughter and May
suggested, concluded that day-to-day editorial control of output remained with the
news provider), Sky could be said to have day-to-day editorial control over the
news output of Five
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Newspapers

A2.381 Slaughter and May noted that the newspaper sector exhibited a higher of plurality
than TV. Eight groups accounted for national newspaper circulation, although this
was dominated by the top three groups, with News Corp, DMGT and Trinity mirror
accounting for 75% of circulation.

A2.382 News Corp was noted to be the largest UK newspaper supplier. It also occupied a
unique position in owning both mass market quality newspapers and tabloids. This
gave it unrivalled audience coverage, and Slaughter and May cited newspaper
readership statistics which showed that News Corp was the only group with a title
achieving more than 10% coverage in each socio-economic group.

Radio

A2.383

A2.384

Slaughter and May noted that there were only two significant suppliers of UK
national radio news (accounting for 97.7% of all national radio news), and that Sky
was the only private sector supplier.

Given the reach of commercial radio, the fact that almost all national commercial
radio news was provided by Sky meant that it extended its broad coverage. The
broad range of stations served also gave Sky wide coverage over different
audiences of the population.

Online

A2.385 The submission reiterated that no company other than the existing broadcasters
and newspaper publishers has a significant portion of the online news audience

Effect of the transaction

A2.386 Slaughter and May made a number of statements relating to the effect that the
transaction would have on plurality.

The transaction would combine two of the lar.qest contributors to p urality

A2.387

A2.388

A2.389

Slaughter and May stated that News Corp and Sky were two of the most important
voices in UK news, and combining these two voices into one would result in ’a
major reduction in plurality’.

The potential scale of the merged organisation was demonstrated by reference to
audience reach. Using a standard advertising measurement of reach (which ignored
most of Sky’s reach through commercial radio), Slaughter and May estimated that
the news outlets of the merged ¯entity would reach at least 52% of the adult
population, in contrast, only one other newspaper group had a title that reaches
more than 10% of the population.

In addition to this, News Corp and Sky were considered important by Slaughter and
May because of the scale of their news gathering and production capabilities. This
was stated to be particularly important in light of the effect that financial constraints
were having on the news-gathering infrastructure of news providers (such as the
increasing reliance on news agency feed and PR material, with the result being that
there was less diversity of news content than is suggested by the number of
outlets).
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A2.390 Slaughter and May highlighted the strong revenue generating power of News Corp
and Sky, which far outstripped the income of their competitors. It was estimated that
News Corp and Sky combined had an editorial staff of over 2,100, almost as many
as the other national newspapers combined (estimated at around 2,650). The
submission stated that this illustrated th e unrivalled ability of the merged entity to
generate news content and set the agenda.

A2.391 This scale meant that both entities could play a k, ey role in offering an alternative
view of events, which other organisations could not cover independently. Slaughter
and May suggested that both News Corp and Sky were well placed to support
investigative journalism, which could have a major influence on the news agenda.

A2.392 The transaction would therefore have what Slaughter and May termed the
’particularly damaging effect’ of combining the two commercial organisations with
the greatest ability to invest in news-gathering.

The transaction would distort cross-platform dynamics

A2.393 Slaughter and May stated that a merged entity would have the ability to distort the
exchange of news between platforms, and so restrict the ability of other media
organisations to contribute to news plurality.

A2.394 Slaughter and May suggested as an example that Sky News could choose to give
disproportionate coverage to stories featured in News Corp newspapers, reducing
the likelihood that stories in other newspapers would be consumed by wider
audiences. The role of Sky News in agenda-setting also meant that excluded
stories would be less likely to be covered by other news outlets.

A2.395 The submission stated that evidence from other jurisdictions suggested that the
incentives created by cross-ownership could undermine the practice of objective
reporting. It cited a US study which found that media outlets tended to give
disproportionate coverage to the activities of their own corporate group.

A2.396 The transaction would therefore, in Slaughter and May’s view, undermine the ability
of third party news providers to contribute to the broader news agenda.

There would be insufficient plurality post-transaction

A2.397 Slaughter and May highlightedthat following the proposed acquisition there would
be two large UK news groups, with News Corp as the only major private sector
news group.

A2.398 ITN was noted as having a ’diminishing presence’, with the submission highlighting
the decline in audiences and the constraints placed on its news gathering capacity
by the financial circumstances.

A2.399

A2.400

Only one remaining newspaper group would have that achieved coverage of more
than 10% of the population. Slaughter and May also said that rival groups would be
constrained by Sky News’ incentive to feature News Corp content.

Slaughter and May also believed that the enhanced cross-media position of News
Corp post-transaction would lead to a material weakening, or exit, of one or more
newspapers, leading to a further loss of plurality.
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A2.401 The submission stated that this analysis made clear that there would be an
insufficient plurality of persons controlling the news media following the transaction,
and that it should not be possible for Ofcom to conclude that no further investigation
is required.

Control of media enterprises - internal control

A2.402 Slaughter and May noted the ’limited relevance’ of "internal plurality" in
circumstances where each of the relevant enterprises will be 100% owned by News
Corp.

Law

A2.403 Slaughter and May stated that the public interest test related to control of the
enterprise rather than control of the enterpdse’s editorial policy. Where News Corp
held 100% control over Sky, Slaughter and May said that nothing in the statute
required or permitted an enquiry into whether that control would be used to control
the enterprise’s editorial policies.

A2.404 The submission stated that this approach was consistent with the Court of Appeal’s
judgement in the Sky/ITV case. Nothing in that case suggested that, where
complete control of the enterprise was established, it would be permissible to
consider how that control might be used. Slaughter and May said that it was not
found in the Court of Appeal that, in circumstances of full control, de facto editorial
independence was relevant to the statutory test.

Policy

A2.405 Slaughter and May said that this analysis was consistent with the underlying policy
considerations: a clearance based on internal plurality considerations would
delegate the task of safeguarding the public interest to the controlling party. The
submission stated that such a vulnerable situation would not represent "sufficient"
plurality of persons for the purposes of the statutory test, and that this was
supported by the House of Lords Select Committee on Communications.

A2.406 Slaughter and May therefore stated that it was irrelevant to consider possible
editorial diversity of separate media outlets under the 100% ownership of the same
corporate group.

News Corp internal plurality

A2.407 Slaughter and May argued that, even if internal plurality were considered, News
Corp outlets did not have sufficient editorial freedom to remedy the external plurality
concerns.

A2.408 The submission stated that News Corp’s Chairman and Chief Executive (Rupert
Murdoch) had spoken of his interventionist rote in The Sun and The News of the
World to the House of Lords Select Committee on Communications.

A2.409 Slaughter and May also said that there was also ’significant evidence’ that News
Corp played a role in setting the agenda for the Times and the Sunday Times, citing
accounts from previous editors. The submission also noted that Mr Murdoch had
reported that he regularly spoke to editors, which Slaughter and May believed
illustrated ’the fundamental difficulty of seeking to rely on internal diversity to uphold
plurality’.
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A2.410 The support News Corp’s newspapers for the Iraq War was also cited by Slaughter
and May as indicative of both the ’dominant force of the proprietor’, and the limits on
internal plurality.

A2.411 Slaughter and May submitted that News Corp appeared to have influenced the
agenda of The Times titles despite the conditions Set out in the’ DTI’s consent to the
original acquisition of those titles. None of the parties were aware of independent
directors having exercised the right of veto and the submission highlighted that at
least two former editors had expressed doubts over the effectiveness of this
system.

A2.412 The track record of News Corp was said to be significant by demonstrating that that,
even if internal plurality was relevant to the assessment in this case:

it was appropriate to treat the various News Corp titles as one voice for plurality
purposes; and
when assessing the post-transaction situation, there would be no reason to
believe that Sky News will enjoy editorial independence such that it could
constitute a separate voice to News Corp.

A2.413 Slaughter and May stated that the plurality issue would not be addressedby
broadcasting im partiality requirements, noting the Competition Commission’s
conclusion that the measures do not cover what content selected or the prominence
given to particular stories.

A2414

Future

Slaughter and May concluded that it was clear that there was ’no sound basis’ to
expect significant internal plurality within the merged entity.

developments

A2.415 Slaughter and May stated that a thorough consideration of future develo pments was
essential to the proper application of. the public interest test. When considering
whether the level of news plurality was "sufficient" for the purposes of Section 58, it
was essential to consider future reductions in plurality that might be expected
regardless of the relevant merger. To be sufficient, the level of plurality must be
sufficient in light of any reductions in plurality that might be expected to occur in the
foreseeable future.

Key developmen~-declinmgrevenue

A2.416

A2.417

Slaughter and May said that the main news media groups had suffered downward
pressure on revenues for several years, noting the decline in TV and newspaper
advertising revenues. In contrast, online advertising revenues had been increasing,
although this had not been matched by investment in news gathering.

The online experience was said to be presenting a challenge to the traditional
model of financing news gathering. Traditional media relied on a degree of cross-
subsidy between inexpensive but popular content and costlier news content.
Conversely, consumers could access very specific content directly online, and
along with targeted advertising technology, this mean t that significant traffic and
revenues had been diverted away from news content. This trend was expected to
continue.
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A2.418

A2.419

A2.420

Slaughter and May said that the threat to plurality of declining revenues arose from
there being fewer companies in the future (or at least those with the resources to
invest in news-gathering).

The submission stated that the financial health of ITN was a key point in this regard,
with concerns over ITN’s ability to contribute to news plurality in the coming years.
ITN was said to be heavily reliant on its contracts for the supply of news to ITV, and
the loss of this contract would threaten ITN’s viability.

Similarly, Slaughter and May said that the recent BBC licence fee settlement would
result in the BBC having to fund a wider range of operations from the same levelof
funding, which could adversely affect its ability to fund news-gathering at its current
levels.

Key developments - media convergence

A2.421 Media convergence was said by Slaughter and May to be an ongoing process, with
developments in technology and evolving consumer preferences reducing the
differences in the output and consumption of media which used to bedistinct. The
submission gave examples such as VoD services and the use of video and audio
on newspaper websites.

A2.422 Slaughter and May believed that convergence presented challenges for news
production and distribution. For example, a scheduled TV bulletin or a daily
newspaper may not be deemed sufficient to meetconsumers’ expectations, with
other content (e.g. an up-to-date website) required. Convergence therefore required
a greater investment in technology.

A2.423 Additionally, media was said to be converging around web-based platforms,
meaning the internet was an important route to market for media companies.
Slaughter and May noted Sky’s position as a major broadband provider, giving it a
substantial marketing advantage over competitors. The submission stated that-
because of this, convergence was likely to lead to an increase in Sky’s share of
audience even absent the transaction.

Implications for plurality assessment of transaction

A2.424 These trends were said to have a number of effects on the transaction:

the pressures on news media organisations meant it would be ’unjustifiable’ for
Ofcom to assess sufficiency of plurality on the assumption that all of the existing
voices in UK news media would continue to exist in their current form for the
foreseeable future;
News Corp and Sky were particularly we!l-placed to survive the current pressures
even in the absence of a merger, meaning that a takeover would combine two of
organisations that would otherwise be important contributors to news plurality;
and,
it was necessary to consider the possibility that the transaction would give the
combined entity the ability and incentive to engage in strategic behaviour that had
the effect of removing or weakening other news suppliers.

Effect of the transaction on Sky

A2.425 Slaughter and May outlined why the transaction would result in a relevant change
for plurality purposes n.o_tw_,ith~tandi.ng N~w~..,C.grp’~. exi~tiDg 39% stake !n.Sky.
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The legislation specifically provides for intervention in these circumstances

A2:426 Slaughter and May stated that the media plurality provisions in the Enterprise Act
specifically provide that where two media enterprises serving the same audience
are part of a "merger situation" and thereby "cease to be distinct "(which would
include a move from 39% to 100%), then "the number of such enterprises serving
that audience shall be assumed to be more immediately before they cease to be
distinct than it is afterwards".

A2.427 The submission noted Statements relating to this provided in the DTI Guidance and
the Court of Appeal judgement in the Sky/ITV case. Slaughter and May stated that,
even if it was the case that News Corp already had material influence over Sky for
the purposes of the Enterprise Act 2002, it was ’clear as a matter of law’ that an
increase to 100% ownership could result in a relevant reduction in plurality.

Sky is separate from News Corp

A2.428 Slaughter and May emphasised the limits of News Corp’s existing influence over
Sky, which indicated that a move to 100% ownership would be of a significant
impact.

A2.429

A2.430

It was highlighted that the Sky directors had a duty to promote the success of the
company for the benefit of the shareholders as a whole, and treat all shareholders
equally. They also had to ensure that certain transactions with News Corp were
carried out on terms that were fair and reasonable to shareholders as a whole and
to seek the prior approval of minority shareholders for certain transactions.

Therefore, the directors could not seek to favour News Corp. If the transaction were
permitted, however, directors would be able to take account of the benefit to the
News Corp group as a whole, and Sky’s operations could then be directed for the
benefit of News Corp.

A2.431 Slaughter and May noted that Sky had put procedures in place to ensure that the
company did not discriminate in favour of News Corp. News Corp’s minority
ownership meant that it only had limited influence over the appointment of Sky’s
management (with five of the fourteen directors as being News Corp employees or
former employees). This would not be maintained if Sky were 100% owned by
News Corp.

A2.432

A2.433

Slaughter and May stated that News Corp’s own actions suggested that it did not
have control over Sky. News Corp had notified the transaction to the EU
Commission for competition clearance, and since jurisdiction only arose under the
European Union Merger Regulation in the event of a change of control of the target
company, News Corp must itself recognise (and the EU Com mission must accept)
that the Transaction would result in a change in the control of Sky.

Slaughter and May also said that News Corp’s minority shareholding in Sky did not
translate into any ability to influence the news agenda of Sky News. The submission
noted findings from the Competition Commission’s report into the Sky/ITV case,
which suggested that News Corp did not have the ability to influence Sky’s news
content. This was said to be consistent with Rupert Murdoch’s submissions to the
House of Lords Select Committee on Communications.

A2.434
The editorial independence of Sky News from News Corp was also said to be
demonstrated by its strong record of reporting on stodes even where they are
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potentially prejudicial to News Corp, such as the allegations of illegal phone-tapping
by The News of the World or BBC Director-General, Mark Thompson’s riposte to
criticisms made by News Corp executive, James Murdoch in 2009.

A2.435 Slaughter and May concluded that it was clear that Sky’s news output should be
treated as distinct from News Corp for the purposes of assessing the impact on
plurality of a move to outright control over Sky.

Remedies

A2.436 None of the parties were aware of any measures (short of divestment) which would
provide an effective remedy. Slaughter and May emphasised that behavioural
undertakings to guarantee the editorial independence of Sky from News Corp were
likely to be ineffective, for a number of reasons:

¯ the output of Sky News was likely to be influenced by the preferences of News
Corp = ’editorial self-censorship’ was said to be likely as Sky News editors would
not be expected to act with disregard to the views of their owner.

¯ it would be possible to undermine or circumvent any behavioural remedy without
necessarily breaching the letter of the undertaking (for example by encouraging
the departure of a news editor by cutting their budget).

¯ a behavioural remedy based on editorial independence would be unlikely
effectively to secure the need for any independent editor to have access to an
independent news-gathering capacity -therefore if News Corp sought to cut
costs and share news gathering functions, Sky News stories would be selected
from the same sources as News Corp ones.

A2.437 Slaughter and May stated that it was clear that, whatever behavioural remedies
were put in place, Sky could not provide an independent contribution to news
plurality-when under the 100% control of News Corp.

Conclusion

A2.438 Slaughter and May concluded that there was a compelling case for OFCOM
recommending that the Secretary of State refer the transaction to the Corn petition
Commission.

Trinity Mirror pie

A2.439 Trinity Mirror submitted a response in addition to the Slaughter and May submission

A2.440 Trinity Mirror outlined its position in the market and its media assets, including, five
national newspapers (director competitors of The Sun and The News of the World),
150 regional newspapers, 400 digital products and its role as the largest newspaper
contract printer.

A2.441 [3<]

Public interest

A2.442 Ti’inity Mirror stated that news was essential to the proper functioning of democratic
society, and that a free flow of news from various sources (which Trinity Mirror took
to mean plurality) was at the centre of societal importance. It followed that if the
number of sources of news was reduced or if its supply was concentrated in
ownership, plurality would diminished and thedemooratie process threatened:
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A2.443

A2.444

Trinity Mirror was concerned that the scale of a merged News Corp/Sky would have
a detrimental effect on the viability of Trinity Mirror and the long term health of its
newspapers. It highlighted that the Mirror titles were the only national newspapers
to adopt a consistent left of centre political position and as such were a vital part of
the democratic system in the United Kingdom.

Similarly, the regiona press was stated to play a very significant role in local
communities. Local and regional newspapers were often the only media outlets that
reported on the work of individual members of parliament and allowed them to
speak directly to their constituents.

Ofcom test

A2.445

A2.446

Trinity Mirror believed that the test Ofcom was required to apply was set at a low
hurdle and that a recommendation of a referral to the Competition Commission
would be appropriate if it "is or may be the case" that the proposed transaction
"operates or may be expected to operate" against the pubic interest.

Trinity Mirror asserted that transaction would be highly likely to operate against the
public interest "by the mere fact of the reduction in the number of’owners of news
suppliers.

Change in control

A2.447 Trinity Mirror argued that at its present level of ownership News Corp could 0nly
exert negative control (i.e. preventing certain events) but could not impose positive
control (i.e. compel Sky to take a particular direction).

A2.448 The submission a_cknowledged that News Corp had material influence over the
running of Sky both by the size of its shareholding and by the number of News Corp
employees or representatives on the Sky board, but stressed that a move to 100%
ownership would be a ’clear change in status’.

A2.449 Trinity Mirror believed there had been an attempt to ’underplay’ the influence of the
presence of independent non-executive directors on the Sky board, and noted that
their constraining influence would disappear in the case of a successful takeover.

News Corp I Sky presence in the market

A2.450 Trinity Mirror noted that the newspa per market was highly concentrated, with News
Corp possessing by far the biggest share (more than the next two players
combined). By combining both popular titles and influential ’quality’ titles, News
Corp was said to have ’an unparalleled readership drawn from the widest spread of
socio-economic groups’.

A2.451 The "IV news sector was also said to be highly concentrated, with only three
significant suppliers of TV news. Sky was noted as being the second biggest TV
news supplier in the UK by hours broadcast and third biggest by total hours viewed.

Editorial interference

A2.452 Trinity Mirror stated that there was a ’well documented’ culture of "proprietorial"
interference or influence on editorial policy and coverage, within News Corp. The
submission highlighted that this was a concern only in the context of the number of
media "voices" being reduced. ............................................
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A2.453 Trinity Mirror provided two attachments in supportof this assertion. One was a
Times editorial dated 13 October which criticised the BBC’s comments on the
proposed News Corp takeover of Sky. The other was an article by Kelvin
MacKenzie in the Sun dated 14 October which was critical of other media providers
commenting on the proposed acquisition.

A2.454 The submission rejected the argument that impartiality regulations precluded any
influence editorially, saying that such an argument ignored the impact that could be
exerted over the news agenda by the choice of stories to cover.

Potential for Commercial actions against Trinity Mirror

A2.455 Trinity Mirror stated that News Corp was ’aggressively protective of its market
share’, citing previous strategies in support of this. Trinity Mirror was concerned
that, if the proposed transaction were permitted, decisions that were not
commercially sound in the short term could be taken in the perceived greater long-
term good of News Corp.

A2.456 Possible actions included:

¯ IX]
¯ A bundling of products (e.g. "I-V, newspaper and online subscriptions). Trinity

Mirror suggested that such a proposition would be entirely unmatchable by stand-
alone newspaper publishers.

¯ Cross-promotion, whether through straight "house ads" or through cross
fertilisation of star columnists, presenters and flattering TV reviews and features.

¯ The ability to create "packages" for advertisers which would be unmatchable by
other media outlets, giving a combined News Corp and Sky an ’unfair advantage’.

¯ Negotiation of "solus" arrangements or share deals with advertisers. Trinity Mirror
asserted that the size of a combined News CorplSky and its reach within the UK
would give it a significant advantage in this respect.

¯ Cross subsidy of cover price discounting on News Corp titles, to the long-term
detriment of their competitors.

A2.457 Trinity Mirror recognised that a number of these concerns could be categorised as
"competition" matters rather than having any immediate and direct impact on
plurality. However, the submission indicated that it was the ability of the combined
entity to use a all or some of these activities to protect its position to the detriment of
others that was of concern.

A2.458 Trinity Mirror expressed concern that the long-term impact of these activities would
have a detrimental impact on the commeJrciat viability of its existing portfolio of
products, with an additional threat to the plurality of news supply in the UK.

[X] [A submission]

A2.459 [3<]

A2.460 [~<]

A2.461 [~<]

A2.462 [~<]
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A2.463 [3<]

A2.464 [3<]

A2.465 [3<]

Individual submissions
Avaaz

A2.466

A2.467

A2.468

A2.469

A2.470

A2.471

A2.472

A2.473

Avaaz presented Ofcom with a spreadsheet of 39,105 messages indicating
opposition to the proposed acquisition.

Most of these messages repeated the Avaaz standard text, which stated that
independent analysis indicated that the proposed acquisition could enable News
Corp to own half of UK media in a few years time. This would, in the view of
signatories, ’dangerously limit’ media choices, stifling democratic debate.

Around 1,330 submissions contained substantially different text and raised points in
addition to the standard message.

Many signatories highlighted News Corp’s (and Rupert Murdoch’s) perceived track
record of editorial influence with News Oorp newspapers. Similarly, a number of
submissions indicated that News Corp already exercised a strong influence on
politicians, with several respondents making reference to (amongst other examples)
the Sun switching its support to the Conservative party ahead of the general
election in 2010.         "

There was a focus by some on the fact that Rupert Murdoch was able to exercise
such political influence through his media assets despite not being a UK citizen.
Several signatories indicated that this meant that there was a lack of accountability
to the UK public of News Corp’s editorial stance.

Some messages suggested that there would be a lack of commitment to UK original
programming, which could undermine the UK content industry and culture.

Many submissions expressed concern that the acquisition would result in Sky News
becoming more akin to Fox News. Respondents often implied that this would
encompass a lowering of standards, or more partisan coverage of issues.

Other respondents were concerned that a greater News Corp would seek to target
the position of the BBC. Some submissions suggested this was already an
increasing trend, evidenced by public comments by both Rupert and James
Murdoch

A2.474

A2.475

A2.476

Some submissions argued that the News Corp paywall strategy served to limit the
public access to content/news and therefore limiting the democratic process

A number of messages highlighted News Corp’s past record of offering
undertakings in relation to transactions of this nature, with references to the "broken
promises" in relation to acquisition of The Times and other non-UK newspapers

There were also references to a variety of competition arguments outside the public
interest test, mainly centring on the Sky platform. These included the possibility of
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content exclusivity limiting consumer choice, and the perceived existence of
excessive prices.

38 Degrees

A2.477 The 38 Degrees submission consisted of around 19,500 messages to Ofcom, the
majority (up to 15,000) of which replicated the standard text proposed by 38
Degrees. This argued that Rupert Murdoch controlled too much of the media
already, and that the proposed transaction would result in:

¯ Too much media control in the hands of one individual
¯ Less choice for consumers
¯ Too much political influence for Rupert Murdoch.

A2.478 Many of the ’customised’ messages advanced similar arguments as those
described above for the Avaaz submissions. In addition, a number of other
arguments were raised:

¯ Concerns about giving Murdoch more opportunity to cress-promote his TV and
newspaper holdings

¯ That the proposed transaction would have a negative effect on democratic trade
unfon activity

¯ Some submissions voiced concerns about the impact on British journalism. For
example- that News Corp fails to develop in-house talent and just poach talented
people from the public sector - which leads to extra expense for the public, and
that independent journalists would be forced to work abroad.

¯ There was a concern that News Corp could later be sold on to someone with
dubious/dangerous political or religious beliefs, with serious consequences.

¯ There were a number of references to the fact that this transaction would cause
the UK’s media to be similar to Berlusconi’s situation in Italy

¯ That the proposed transaction would have a negative effect on innovation
¯ There were a number of references to content being effected, particularly on the

news - in particular that it might be "dumbed down", overly-inflammatory, or
racist.
Some people expressed general concerns about this transaction setting a
precedent for big business to dominate the UK (not just in terms of media
industry).

Private individuals

A2.479

A2.480

A2.481

Ofcom also received 104 direct submissions in response to our Invitation to
Comment. The vast majority opposed the proposed transaction, although some (7
in total) were in favouror suggested that it did not create media plurality concerns.

Individuals who opposed the proposed transaction presented arguments in keeping
with those identified above in the Avaaz and 38 Degrees summaries.

Those who were in favour of the transaction cited a number of reasons for this,
including:

¯ That the transaction would facilitate further investment and innovation in
broadcasting
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¯ That media choice and plurality would remain high regardless of the transaction
being permitted

¯ That Sky / News Corp should not be ’penalised’ for establishing and growing
successful companies

¯ That News Corp already exercised control of Sky by virtue of its large
shareholding

A2.482 Some individual submissions submitted anecdotal evidence such as articles to
support their views. One individual submitted a significant volume of documents to
support his view that the proposed acquisition formed part of a coordinated effort
between many parties to exert influence in the interests of particular religious or
cultural groups.

A2.483

David

A2.484

A2.485

A2.486

Some specific individual responses are summarised below.

Elstein, former Sky employee

Mr Elstein noted the concerns of parties opposed to the proposed transaction, and
in particular the submission to the Secretary of State by Enders Analysis. He stated
that Enders had ’misunderstood’ the nature of Sky, treating it as a media business
along the lines of IrV or the BBC, when in fact it derived a significant part of its
revenue from technical aspects rather than content (e.g. set-top box installation,
Sky+ set-top boxes etc). In this respect, it was more similar to Virgin Media or BT.

Mr Elstein asserted that Sky’s relative position in the pay TV sector was not relevant
to Ofcom’s assessment, which should instead be focused on control of vlewershlp o
The submission also stilted that the terms of the review ’explicitly exclude cross-
media ownership issues, as these are dealt with under the 2003 Communications
Act, and clearly do not apply to the News Corp proposal’.

The submission argued that the sale of the remaining shares in Sky to News Corp
would not constitute a reduction in the number of media owners. This was partly
because the current shareholders could not, in Mr Elstein’s view, be characterised
as ’media owners’ given their identity (i.e. largely investment institutions) and that
News Corp had previously been treated by UK authorities as being in effective
control of Sky.

A2.487 Mr Elstein further argued that the number of media outlets was not likely to be
reduced by the proposed acquisition. Sky News accounted for only a small amount
of viewing, but would remain in operation on account of being ’a c~-eation of News
Corp’s’.

A2.488

A2.489

A2.490

Mr Elstein stated that in his previous role of having had responsibility for all Sky
programming for four years, no pressure was ever applied to Sky News. The only
’blemish’ on its impartiality in Mr ElStein’s view related to reporting on the Sky bid for
Manchester United in 1998, which was quickly addressed. The submission
highlighted a number of recent stories which had been fully reported despite being
potentially negative for News Corp (for example, the recent phone hacking stories).

It was stated that if Sky were compelled to sell Sky News to allow the deal to go
through, the most likely outcome would simply be a’closure of the channel, as it
would be difficult to sell given that the service was loss-making.

Mr Elstein rejected the suggestions that News Corp would divert Sky’s cash flows to
News Corp’s newspapers (to the detriment of its rivals), Or to allow the cross-media
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A2.491

A2.492

opportunities that would not be available to News Corp’s disadvantaged newspaper
competitors. It highlighted that these opportunities were already available and did
not require Sky / News Corp to be a combined entity. The fact that they had not
already been acted suggested that they were not sufficiently attractive
opportunities. Mr Elstein also said that it was unclear why some kind of merged
operations between News Corp’s newspapers and Sky would be an issue, as there
was no legal or regulatory inhibition to such co-operation.

The submission stated that some concerns expressed by third parties - such as the
use of pay-walls, and aggressive strategies including price cutting by News Corp -
did not appear relevantto the matter of the proposed acquisition of Sky. It also
highlighted that the launch of Sky TV had led to the provision of a large number (14)
of 24 hour news channels, which would not have been possible otherwise.

Mr Elstein concluded that third party concerns were not enough to trigger a formal
plurality investigation into a transaction that ’clearly does not reduce media
ownership or outlets now~ and cannot be realistically projected as doing so in the
future’.

Dr Des Freedman

A2.493 Dr Freedman’s submission focused on competing definitions of plurality which he
stated had ’very different public policy consequences’. It was noted that plurality in
this context refers to both ’external control’ (the number of different people owning
media organizations) and ’internal control’ (the diversity of content circulated to
audiences by individual companies).

’Narrow’ plurality

A2.494 Dr Freedman submitted that there was an assumption in some quarters that the
new digital environment would inevitably deliver competition, choice and plurality
(the submission highlighted that Rupert Murdoch had previously made this
argument). This definition referred to a conception of plurality related simply to the
number of media outlets available, as opposed to the distinctive character of these
outlets and the contribution they make to diversity.

A2.495

g

Dr Freedman argued that this definition served two purposes for News Corp:

it supports criticism of existing regulatory regimes by arguing that plurality is best
served through market forces, unrestricted by competition legislation, content
regulation and restrictions on ownership. Plurality, according to this approach, is
facilitated even when competition leads to the closure of titles and services.
it allows News Corp to challenge the BBC’s position in the UK media market
(hiding what Dr Freedman referred to as ’the greater truth’ that Sky’s income is
far greater than the BBC’s). This interpretation denied the significance of the
’internal pluralism’ of a publicly-funded, public service institution.

’Robust’ plurality

A2.496 Dr Freedman argued (with reference to Ofcom’s discussions on plurality in the
Media Ownership Review in 2009) that plurality should not be reduced to the
number of different outlets, as there is no guarantee that a ’plural’ media
environment of competing groups will provide a platform for the range of views and
information sufficient for a democratic society.
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A2.497 The sul~mission highlighted that the DCMS consultation on ownership rules in 2001
conceived of plurality in a more robust fashion, via four functions:

¯ ’Plurality ensures that no individual or corporation has excessive power in an
industry which is central to the democratic process.’

¯ ’A plurality of ownership.should secure a plurality of sources of news and editorial
opinion...A healthy democracy depends on a culture of dissent and argument,
which would inevitably be diminished if there were only a limited number of
providers of news.’

¯ ’A single, dominant source of news would be in a position fully to define the news
agenda’.

¯ ’Plurality maintains our cultural vitality...A plurality of approaches adds-to the
breadth and richness of our cultural experience’

Dr Freedman stated that it would be difficult to argue that these functions would not
be affected by a News Corp / Sky merger.

A2.498 Dr Freedman said that News Corp with full ownership of Sky would be in a
particularly powerful position to withstand current economic pressures and to place
severe pressure on the viability of its rivals. Furthermore, the organisation would be
under no obligation to cater for a range of editorial views nor to promote ’a culture of
dissent’.

A2.499

A2.500

News Corp would also be able, in the event of acquisition, to leverage its already
significant influence on the news agenda onto the emerging digital news
environment, with Dr Freedman citing Claire Enders analysis on the possibility of
Sky News and News Corp newspapers increasingly becoming similar. In addition,
the submission argued that in the event of the transaction being permitted, Sky
would have no obligations other than to serve the long-term financial interests of its
owners and would be highly unlikely to pdoritise ’cultural vitality’ as a strategic aim.

Dr Freedman concluded that the impact of News Corp being allowed to take full
control of Sky would be to limit the plurality of the UK media environment. News
Corp would have strategic control over a large portion of the UK television,
newspaper and broadband markets, and would be likely to occupy a dominant
position, with negative implications for plurality.

[A submission]

A2.501 [3<]

A2.502 [X]

A2.503 [~<]

A2.504 [,~]

A2.505 [X]

A2.506 [~<]

A2.507 [~<]

A2.508 [~<]
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Lord Puttnam

A2.509 Lord Puttnam’s submission highlighted the debate in the House of Lords on
November 4, 2010 entitled "To call attention to the case for maintaining a broad
plurality of media ownership in the United Kingdom". It noted that in the course of
that debate, various speakers set out the reasons why they believe allowing News
Corp to acquire 100% ownership of Sky would lead to a serious reduction in the
plurality of the media in the UK.

A2.510 The debate is available at
http://www, publications, parliament, uldpa/ld201011/Idh ansrdltext/101104-
0002.htm#10110446000798

Professor Vincent Porter

A2.511 Professor Porter argued that the acquisition by News’ Corp of the remaining shares
in Sky plc would constitute the takeover of a British broadcaster by an American
company, and thus reduce the plurality of media organisations fulfilling the needs of
UK audiences.

A2.512

A2.513

A2.514

The submission stated that Ofcom should look beyond the five issues identified in
the Invitation to Comment, and consider the relations between these issues.

Professor Porter noted that the acquisition would reduce by one the plurality of
persons with control of media enterprises in the UK. He further submitted that
section 58 of the Enterprise Act 2002 appeared to be concerned with the effect on
audiences, a term which would not seem to include the citizen’s need for
newspapers, and therefore suggested that Ofcom’s advice would be restricted to
the plurality of persons serving television audiences.

Professor Porter highlighted that News Corp held a material influence over Sky’s
affairs, but that the proposed acquisition would give it control over Sky. The
submission noted that UK competition law draws a distinction between material
influence and control, recognising that the latter gives the controlling party more
powers than mere material influence.

A2.515 The submission also stated that as News Corp was registered in the USA, the
transaction would effectively move the control of the new enterprise outside the
United Kingdom. This could lead to a de facto reduction in the plurality of people
serving the UK television audience.

A2.516

A2.517

A2.518

Professor Porter noted that Sky was a commercially successful company,
highlighting the attractiveness of the Sky platform as a reason for this.

The submission urged Ofcom to take a long-term view of the future relationships
between a global media market and the information and media needs of UK
audiences. It highlighted that there may be possible ’tensions’ between a narrow
interpretation of EU competition law and the public interest provisions of both the
Communications Act 2003, and the Enterprise Act 2002.

Professor Porter proposed that if the transaction were permitted, the UK authorities
should seek to ensure six undertakings from News Corp in order to ensure that
there continues to be a sufficient plurality of persons with control of the media
enterprises serving UK audiences:
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i..

¯ Sky would remain as a UK-based company, which is accountable to the UK
regulatory and tax authorities

¯ The new enterprise would fulfil the minimum quotas for transmitting EU
programmes and commissioning independent producers required by the EU
Audiovisual Media Services Directive
The new enterprise would not transfer outside the UK (or possibly the European
Economic Area) the ownership of any of the intellectual property rights either in
its own programmes, or of those programmes which it produces in the UK in the
future.
The new enterprise would not prevent, by means of exclusive contracts, other UK
broadcasters from acquiring the UK rights to foreign films and television
programmes which Sky also seeks to broadcast in the UK
After a specified period of time - possibly one month - the new enterprise would
offer its own productions for sublicensing to UK free-to-air channels.
News Corp would require any third party, to which it assigned control of new
enterprise, or to which it sold any of its assets, to fulfil these same conditions.

Robert Beveridge, Lecturer in Media Policy

A2.519 Mr Beveridge said that Ofcom should recommend that the matter be examined by
the Competition Commission. The submission stated further that it could be argued
that changes in the media ecology warrant a Royal COmmission to examine
questions of pluralism and diversity of voice in the media as a whole.

A2.520 The ’submission cited evidence in Cardiff University research on the quality of
broadcast reporting of impartiality and accuracy in news in the context of devolution,
which suggested that ITV, Channel 4 and Sky only achieved accuracy in some 35%
Of their content

A2.521

A2.522

A2.’523

It was argued that the proposed acquisition would increase the likelihood of costs
¯ and content to be shared across the gathering and reporting of news between the
two organisation. Mr Beveridge argued that this would lead to an increasing
emphasis on headlines rather than impartial analysis.

The submission noted that there may be a move towards partnership and content
sharing (particularly in the context of increasing cost cutting), and that the sourcing
of media content from a limited or smaller number of newsrooms might have
implications for levels of impartiality or plurality as a whole.

Mr Beveridge stated that it was ’self evident’ that Rupert Murdoch already held what
many would perceive as an ’undue influence’ on British politics and democracy.

Professor Steven Barnett

A2.524 Professor Barnett highlighted the existing market Share of News Corp; noting it’s
strong position relative to competitors and also that it was predicted to grow further
in the near future. The submission also outlined Sky’s strong position in the pay TV
market, and the role that premium sport and movie rights played in maintaining and
strengthening this position.

A2.525 The submission noted that Sky was one of three television news providers in the
UK, and that ITN was in a particularly vulnerable position. If ITN existed the market,
Sky News would become the only commercial television news alternative to the
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A2.526

BBC. This would match the structure of the radio news sector, where by virtue of its
contract with IRN, Sky was ’the only radio news competitor to the BBC’.

Professor Barnett stated that, were the acquisition to be permitted, there would
remain just one viable commercial provider of television and radio news in the UK,
wholly owned by a single corporation and ultimately controlled by a single individual
who also owned over a third of Britain’s national press. This Concentration was, in
Professor Barnett’s view, ’surely... unacceptable for a healthy democracy’.

A2.527 Professor Barnett said that News Corp and its Chairman Rupert Murdoch had ’a
long and well established track record both in direct intervention and in exercising
indirect influence over his media properties’. The submission argued that
impartiality rules would not guarantee that internal plurality was maintained, as they
did not cover the selection or omission of stories.

A2.528

A2.529

A2.530

It was also noted that editorial influence could be achieved through the selection of
of like-minded senior editorial staff who are trusted to pursue styles or news
agendas which are more acceptable to the owner’, and noted the editorial stances
of News Corp newspapers in relation to the Iraq war as indicative of this.

Professor Barnett stated that a broadcaster’s output could be shifted without ’heavy-
handed intervention’. He said that plurality did not only mean allowing opposing
views to be aired on matters of controversy, but that it involved recognising that
corporate influence could be exercised in a number of ways throughout a media
company’s output, and that a prevalent "news culture" could reflect the worldview of
an interventionist owner without breaching any statutes on impartiality.

The submission said that corporate values and editorial positions were likely to be
heavily influenced by the commercial interests of the parent company. It stated that
News Corp had previously used its editorial presence to generate interest in new
product launches, pricing innovations, major sports contracts or Hollywood movies.
Conversely, News Corp had also, in Professor Barnett’s view, failed to publicise
rival initiatives on occasions, or distorted coverage against in this respect.

A2.531

A2.532

Professor Barnett gave examples of this practice, including the establishment of the
Sadler Inquiry on cross-promotion following complaints from British Satellite
Broadcasting over the amount of promotion that News Corp titles were granting to
the launch of Sky in 1989.

The submission stated that if the transaction were approved, similar editorial
pressures could be applied which would lead to extensive reporting of negative
stories involving competitors, or minimal coverage of controversial stories related to
News Corp itself, such as the recent phone hacking allegations.

A2.533 Professor Barnett rejected arguments that there an ’explosion’ of news and
information outlets (most notably through the internet) had rendered any merger
restrictions unnecessary. He highlighted that the origination of news stories was still
largely undertaken by mainstream news. organisations, and that the role of
television as the primary source of news remained for most people. Professor
Barnett emphasised the latter point, highlighting that the importance of television
had remained high despite technological changes, and that this indicated that it was
likely to remain significant in the future.

A2.534 Professor Barnett stated that this analysis was applicable to content types beyond
news and journalism, given that a ’corporate ethos’ could spread through all
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Report on public interest test

A2.535

aspects of a media organisation’s operations, including the commissioning of
content such as drama or comedy.

The submission concluded by stating that there were arguably already too few
voices dominating the main media outlets, and to reduce this further would be
contrary to the public interest.
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From:
Sent: 31 December 20!0 14:02
To: ]Rab, Su;~anne;
Cc:

Subject:

~EFF JON.; ~

RE: News Corporation/Sky:. Ofcom

~LGAR~FF PATI~CK;[

Dear

Thank you for your email to

Both this firm and Atlerl. & Overy are instructed by News to advise and represent them on all UK aspects of this
matter.

I.’~ u are able to provide only one copy of the redacted report, may I suggest that you send it to[
r’;~.d) at Allen& Overy who will: make sure the we al} receive a copy.
L

Yours sincerely,

Partner _

Hogan Lovells International- LLP
Atlar~tic House
HolbomViaduct
London ECiA 2FG

Tel:
Direct:
Fax: = .
E~air: I

Sent:- 3I Dec~mbei~ 20~I~ .~3:5S -
TO:
~r

’ ~Uibj~: RE: News C0rporation/S~: Ofcom

Dear t

Th~ you for your email.

~~-~-~- july;

Redactions to the report in order to be able to pass a copy to News Corp are being undertaken by Ofcom,
and we cannot therefore confn-m when wQ wiI1 be in a position to pass this to you. However, indications are
that it will certainly not be today, and is likely to be towards the taB-end of next week.

We have received comm~cations both from yourselves (Ho~ Lovells) and Allen and Overy, Cou{~ you
please cortt]rm that both firms are representng News Corp, and whether representation is on different
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ma~ers relating to the merger? As youwilt appreciate, we wish.to address communications to the"     /"
appropriate re cip[~t. You ask in your emajl that we indudceaeh o fNews Cotp’s extema| ~@~ns’el ia -~
circulation of the report. We rhay only provide one har~!+copy ofthe report to a named ind~viduai, if so, it
w~!l therefore be for you and your client to discuss to whom the report ahou!d then be disseminated. I should
be grateful if you could conf~m that you, at Hogan Lovelts, would be the appropriate person to whom that
report should be addressed.

Reg~ds,

Leg~]- A~vis:ers, to the Depar~mer+~ for Cultare, Media a~d Spor~
E+~ml                    I tTei: 0+0[

From::.          L

$Ubje~= +E: N:+ws Corpo+atio+ Sky: Ofcom

With Fegard: to l~he p~oviNon of {h~ redacted c~py of Ofcom’s reoo~ tO NeWS QO~, W~ Wou~d be ~¢aleful: if y.ou coutd
c6i~fir~ when you aiilielpate beltN in a pO~Noii to make INs availN~ll to. New~ ~’0.ep, I.n0ite fi’~m:-y@:l[f~ ~ll    "
belO~ lltal7 Off,m, are p[an.#.i~g te"provid’, e ~ redacted ve~sio++ to ~I~ s~eNy- ~ff_ei+ the u,#~~    -i~++~cle

o+7+.a+s.ist,: pi+++l’~g On 3;1 +++.’:-Cruller +aa i+ the l+++Ioaimm++++++ m.e+affe+; +e +++ ~�:+        :+¢w+

(~i~je,et b ~ Ceeeip~ fm-m+~’.e~ On ~t day):    .     .    "

L.

H~g~. ~g~ells lnteinational LLP

H+ib+. @~+.
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,t: ~.
Fax:
Email: I

www.tioga’nlovells.com

Fro-..                      !
Sent. 23 December 2010 15:02
To:
Cc:

J KILGARRiFF PATP3CK;
Subject: RE:-News Corporation/Sky: Ofcom

1ZEFF ,1ON;

As l bel!eve you are aware, Jon Zeff is the lead policy official in DCMS dealing with this matter. I have spoken to him
about your letter, and he has agreed the reply below°

.ank you for the letter from John Pheasant dated today to Andrew Rees at BIS. As you know,
~;" "S ~s now leading on News Corporation’s proposed acquisition of the remaining British Sky,

Br6a:dcasting Group plc shares.

| confi;rm that Ofcom wi{l prepare a redacted copy of the report which can be shared
with NewsCorps, which they are ptanning to send to DCMS sho~ly after the unreda~ed version is
delivered,

I can- also confirm that the intention is- for NewsCorp to be given reasonable oppo~nity t-o make
written and oral representations before the. Secretary" of State takes his decision. You w~H, be_
aware tha,t tl~ere is an administrative target for the Secretary of State to take his decision W~thin !~0
working days from receipt of Ofcom’s reporL

Regards

Pubtic Service Broa:dcasting & ¢omp4tition
Media Dicectorate
DePt fQr Culture,. Media & Sport
2-4 C~¢I~Spoi" str~eet
LO.nd:oft SWIY 5DH

settt= 23 December 20i0 23:43

] ’Y~LGARRiFF PATP, ICK .. ,
..$Ubje,~: RE: News Corpora~on/Sky: Ofcom

; Li=F~- JU.N;I

,
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Many thanks for your reply.

We will relay this information to News.

Regards

- _o

~0-gan ~oyelis ln.ternational LLP

BIFe,’~:

FBX;
Email:

w~vw.h~ganl~:~vetls.com

~L~AR~PF ~AIRa’CK
SUBI.e~ P~E: N~W~ CQrl~O~i~o~i Sky: Ofcom

Thank you, On your question about fu,tur:e process, BCM$ offi-c[aIs w~l{ now be

Kilg~rfi~f. I., 5~e~oNi~Med youir letter b them ~nd they W}II FeplN~Iy. inthe me~ntime--t can

P[eas~ final attach:ed a letter for your attention.

Regards
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b61
LAW AT 1"HE f-IE,’-’,RT
OF GOVERNMENT

:.’;;    q"~l.~, j ~U. C .U~

Broadcasting

Allen & Overy LLP

Qn.e Bishops Square.
¯London
E1 6AD

Your Ref

Our Ref.

4 januaryZ011 " .

London SWIY 5DH Fax
www.cu[ture.gov:uk I

News Corporation - British Sky Broadcasting Group P[i:

Thank you for your letter of 23 December, addressed to the Secretary of State.

.Your letter asks the Secretary of State for confirmation on or before 31 December 2010 how he
proposes to proceed. I emaited            ~n your office on 23 December to confirm that
Ofcom would be providing the Secretary of State with a redacted copy of its report, which will be
shared with you, and your clients will be offered a reasonable opportunity to.make written and
oral representations in advance of the Secretary of State taking a decision in this matter.

¯ I also confirmed to Hogan Lovells that the redacted report is expected from Ofcom towards the
end of this week, and will be forwarded on receipt. I understand from that you are
the appropriate person to send a copy to.

On that note, I understand that both Allen and Overy and Hogan Lovells are acting on behalf of
News Corporation. It would, of course, be easier for the Department to deal with one named
contact on behalf of your client in order, amongst other thi,ngs, to arrange for delivery of the
redacted report, and arrange any representations which your client may wish to make to the
Secretary of State. I should be grateful if you could confirm therefore that you Will be that
contact, as envisaged in[             ]emaiL

Yours sincerely

afSA~,~
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l

BY EMAIL ONLY

STRICTLY CONFIDENTIAL

Mr Jon Zeff
Department for Cult~are Media and Sport
2-4 Coekspur Street
Londott SW1Y 5DH

Allen & Overy LLP
One. Bishops Square
London E1 6AD United Kingdom

Tel +~,~ fN~N S088 0000

FaX
Direct "

Ourref

January 20I 1

Dear Mr Zeff,

News Corporation - BritishSky Broadcasting Group Pie

We understand ~om the. e,maiI, received frorr~ on 23 December 2010, that ymt ~11 be the. Iead
potigy o~cial withi~ the Department for Culture, MeSa a~d Sport, 0)CMS) dealing wiith the Secretary of State’s
public interest imervention conc~ng the. proposed acquisition by N~s CorporatioR (News) of the rema~g
shares, inBritish Sk~~ Broadcasting Group (Sky) that it does not own (the TransaCtiOn),             . .

It would be helpful ff you could conga-re_whether you should be o~ first point of contact on mat~~, s concerning
the ,public i~tetest review Of the Transaction or whether We should, ~tea~ appr0aeh som~ae :~ yore: ,legal
team..

As was exp!aine_d to your c.olIeague, -         )efore. ~s~as{ men & ,Overy LLP ann t!og~. ~l_ts
lnt.ematio~a! LLP both t~pxese~t News. ia ~s matter and the ¢0g� team to w~¢h eo~e~pond~¢~ ~!tt be
adressed ..... con~sts of ........ " and .,I "

at A~l:en & Ov~ ~ ]                                       aaa
kom Heg~-:Lo~Ngl A~ ~0a ~,~ ~/�; at tN~,~g~News

20i0. b~ews would hope to receive a copy 6t~ t~e’r~pott as seot~as posg~Ne ~o ~a~ it ia in, a pa~it~ion i0 ~ake
subm~is~io~s.tO the Secretgry of State, We Would t~erefore, reztt~est that DCMS e.a~ge Ofe~m to- prOdUce -and

rep’Q~ be se~! M credit m ~ ~bave ad&es~ees. We ~:that ~g i~-N a N~o~ ~0-g~ 6~@~ ~.~ V~Y
of ~ report tO News’ advisors, m res~oflse to the letter feeei~c~d ~m[          6n 4 ,]~ 20:~0 ~ ~n
confirm that, as indicated by[             ]n 31 December 20t0, this shotfld be sere for the atte~ion Of

We would also be grateful if you could send us a copy of the report delivered by the Office of Fair Trading as
soon as possible..
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Naturally, the delay in News receiving a copy of the report may well a!so impact on the timing of the Sceretary
of State’s decision if the Secretary of State is to allow an:appropriate time period for consideration of the issues
and for discussions with News.

News appreciates the 0ppo~ty it will have, as confim’ted in the letter of~4 January 2011 from
to make written and oral submission, to. the Secretary of State before he takes his decision oll whether or not to
refer the T~on to the Competition Commission° Once we have received ~e Ofeom r~o~, WE ~tl be
eomact Co a~nge a stfitable .time.

In that reg~d also we note that ~              e-mail of 23 Deeem:b~r 2.0_ !0,~.ef~ed{o ~e t.0 d.~y
administrative target for taking a decision which is acknowledged, atbeit in the oomext of a m~g~.~ is
subject to review by the UK authoritms rather than the Europeaa merger ~u~o~tms,. m the DTI ~ ~af~e o _:
Public ~terest tnte~zention in Media Mergers (the Gr~klanee) at p.amgraph 4.t 1. This 10 day time ~t aas a!so
been widdy reported in the press.

( .,Given t~e importance of this matter, News wot~Id urge the Secretary of State-to take the necessary time to te~i~w

Je facts of the case and to hear submissions from News; whose commercial interests would be si~, .:i~ea~tiy
impacted by any decision which is taken to refer the Transaction to the Competition Commission, before tang
his decision.

News would also note that in the o~y other case in which a media pabRe int~est e0nM~f~ti~n ha~ ’been-Apptied
in the UK - thE. ease of SDy!ITV - the Sec.re~ of State dig not ~e. ~ ,.deeiston wi~ 10 d~ys, ~dee~, ~. ~at,
¢ase~ a 4edsion. t~tefe~?, was made. a~osf a mo~t~ ~r ~e Se~t~ ~f S~a{~ ~eee~V~d t~poAs: @om~t~e OVT ~d
from Ot:eom ~d j~st befoze t~e stamt.ory dEad.e, o£ 4 m.~:~g ~om ¢~mp~t wMeh~eg ~:~t ~as-e
(because it was a completed m.e~g~). !n t~s ease, .~6 tegm t~e ~:f~g:a~ aI1 a.* ~e. ~~.~f ~a~S
by News. has. not yet takei, pia~.                                " .......

SE~et~ of State: refer the T~saetioa to ~e gomp~titio~ e-oN~g~i~, ~d :as m~= Seeret~ ~f ~tev’~i:w~t
to give due consideration to Ofcom’s advice befo~ tang a ~.d decision on refexeaee, News belier¢O$ ~at a’-IO
day period for co~sider:atioa is ~ety not to =be ~ i:ent for ~e 8ecz,et~ Of ~tat¢ to t~¢ ~ ~!~a ~ a

a#icat~te, st~tO¢ t~t.

Yours SinCerEly

Partner
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cc."

DCMS

N6ws Corporation

Hogan Lovells International LLP

1 Alien & Overy LLP
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LAW AT THE H~ART
OF GOVERNMENT

The Treasury Soticitor
Broadcasting

Allen & Overy LLP.

One B!sho~sSquare-
London
E1 6AD

Your Ref

OUr Ref

5 January2011 ¯

Z-4LocKspur ~tree~
London SW1Y 5D~.
ww~v.cutture.gov.dl

I

Oe0f
News Corporation - British Sky Broadcasting Group Plc

Thank you for your te.tter of today’s date addressed to ion Zeff.

I shoutd be grateful if you could address correspondence from either your firm or from Hogan
Lovel[s to me. Correspondence from your client to the Department shoutd be addressed in the
first instance to Mr Zeff, and copied to           1

We are aware that your client has not yet received a copy of Ofcom’s report. We are aware that
Ofcom is working on the appropriate redactions to prepare both a copy for your ctient and for
Sky, together with an appropriatety redacted report for pubtication. Ofcom are, of course, aware
of the necessity to provide both these docurfients as quickly as possible, but it is, of course,
important that the redactions are effectivety made. We will make the report avaitabte to you as
soon as we are aisle to do so.

You mention the timetable in your letter under reply. As we have alread21 indicated the Secretary
of State does not wish to delay in making a decision-, and I enclose a copy of an emait sent to your
client today which makes clear that the Secretary of State is, prepared to meet your client to
discuss process and also, subsequently, to receive representations, and, if youi- client wishes, to
meet further to discuss the substance of the report.

I hope that this clarifies the issues raised in your [etter, but please do let me knowif you have
further queries.

Yours ~;incerety
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Attendees

DCMS

1.

Note of a Meeting with News Corporation re BSkyB merger - 6 January 2011

Secretary of State (SOS), Jon Zeff (Director, Media), Patrick Kilga rriff (Director, Legal), Adam
Smith, (Special Advisor),I            (Private Secretary).

News Corporation

2. James Murdoch (Chairman, CEO Europe & Asia, News Corporation), Frederic Michel

(Director, Public Affairs),

Points Discussed

3. The SoS made the fo owing opening remarks:

The purpose of the meeting was to set out the process that will be followed from

this point. Given that News Corp had not yet seen the OFCOM report there would be
no substantial discussion at this stage of its substance. A full copy would be sent to
News Corp tomorrow (7 JaDiJary) with redactions for commercially sensitive

material, in the meantime the report summary would be made available to News
Corp at the end of the meeting.

ii.

iii.

iv.

SoS gave assurances that the process will be fair and legally robust and any decisions
taken by the SoS would need to be reasonable. The OFCOM recommendation and

advice the advice the Secretary of State said he had received from Counsel meant he
was minded to refer the merger to the Competition Commission (CC).

The decision on whether to refer the matter to the CC was not about whether the
merger would reduce plurality but whether the soS believed that it may be the case

that the merger may be contrary to the public interest in plurality. The threshold for
referral was therefore very low.

The next step was for News Corp to consider the OFCOM report and decide whether
to make representations. These should be made in writing within a week. The SoS

would consider any representations before deciding whether to proceed with the

referra I.

V. In the event that the SoS was minded not to refer, the SoS would invite other
interested parties to submit representations. This process would ensure that all
interested parties, including News Corp, would have had the opportunity to state

their cases.

4. The following points were made in discussion by News Corporation:
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There were serious concerns around OFCOM’s preliminary analysis contained in the

report, including the general reasonableness and direction of their work. There were

two area s where they could engage: i) providing a rebuttal of the OFCOM report

itself and ii) to the extent that the SoS remained concerned there were issues of
substance, to seek remedies that would allow the merger to move ahead without

further investigation. There were ideas for possible remedies that News Carp had
which they thought could be implemented as part of a fair process.

ii, News Carp would want to explore remedies ahead of a possible referral and under
the Enterprise Act the SoS clearly has the power to accept undertakings in lieu of
referral.

iiL Government needed to acknowledge the costs of a further review both to the public
purse and to business and the implications for the prospective sale (ie whether it

happens). This could lead to increased risk on the sate, the timetable could become
an issue for News Carp shareholders and there may well be problems getting tO a
price with an open ended process. Referral in effect decreased the likelihood of the
sale being completed.

iV. News Carp wanted a robust process but questioned the robustness of the process so
far. News Carp was reserving all their rights including on the legitimacy of the
OFCOM report and the initial decision to refer the matter to OFCOM.

Clarification on aspects oj: the OFCOM report

° There were four areas where SoS wanted to seek clarification on the OFCOM report. For the

sake of openness and transparency the SoS would share those questions, and the answers,
with News Corp. They were:

.

Clarification on the weight given to the impartiality requirements of the
Broad casting Code

ii. Clarification on why the potential change in plurality is significant enough to move
from sufficiency to insufficiency

iii° Clarification on the number of people who will be served by fewer cross news
services as a result of the merger

iv. Clarification of the position of wholesale news provision
These questions were not asking for any additional work, but were to clarify points already
contained within the report.

7. In subsequent discussion News Carp made the following points:

i. Impartiality safeguards had previously been considered by Lord Pannick, and the
conclusion had been that the requirements applied equally to choosing the news

story as well as the preSentation of the news story and there were sufficient

safeguards in place.
ii.    DCMS should look at the precedent of past CC deals and take them into

consideration as part of this process. Precedent showed that previous merger
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.

i.

ii.

iii.

Timing

decisions at a time when there was less plurality than at the present time had gone

through with the conclusion that there was no plurality case to answer.

iii. One possible outcome could be a reduction in plurality if News Corp had to cease
some services. There were also fiduciary duties to be considered.

iv. News Corp a Iso questioned whether it was legally robust for the SoS to read

submissions on this issue from other parties. Those in opposition to the merger had
already had a chance to contribute to the OFCOM report.

v. If written representations were not successful News Corp would seek further

meetings to discuss their submission and potential remedies as necessary. It would

be unreasonable to refuse a remedy if what is proposed would work.
DCMS officials made the following points in discussion:

The SoS would need to receive submissions from a range of interested parties in the
event of a decision not to refer - there must be equal treatment for proponents of both

sides.

Any representations could not be a re-submission of News Corp’s evidence to OFCOM.
Instead, it had to be an evidenced explanation of why the OFCOM report, in News Corp’s
view, was fundamenta y flawedin its facts and analysis.

It was agreed to add clarification on the role played by precedent in the questions for

OFCOM.

.
SoS said that he expected a decision by early next month at the latest - but the process
would only last that long if he decided to accept News Corp’s evidence and had to consult

other interested parties.

10. It was agreed that subject of these discussions would be kept confidentia! at this stage but
both sides would be open about the fact meetings that had taken place. It was expected that

the OFCOM and any News Corp submissions would be released no later than the SoS"

decision On referral.
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To: Jeremy Hunt Fmmf
Team:Media
Tel:
Date: 0410112011

OFCOM’S REPORT ON NEWS CORP/BSKYB PROPOSED MERGER

Issue
An aide memoire on the immediate next steps in terms of handling the above.report.

Timetine
You have by now seen the Ofcom report. As you know, there is an administrative
guideIine for the decision of 10 working days from receipt of the report, though it is
acceptable to take longer. The key dates coming up are below:

¯ 6, 7 January: receive a further two redacted versions from Ofcom, one that can be
published, and one that can be sent to and discussed with News Corp.

¯ 6-11 Januaw: we suggest that that you discuss the report with Ed Richards.

11-14 January: we suggest that News Corp be given an opportunity to make oral
representations to you. We will ask for wri~en representations in advance of the
meeting. You wilt want to consider whether there should also be a discussion with
the main opponents of the merger, in which casewe also need to decide whether
they should see the "for publication" version of the report and whether it should be
publ~ished at this stage rather than that at the time of your decision.

¯ 17-21 January: Decision announced and redacted version of Ofcom report pub.|ished
if not already done so.

We will arrange for a meeting with you (invoMng Counsel) as soon as possible to
.discuss the above process.

.;iearanc:e
Cleared by Jon Zeff and Patriok Kifgarriff.

CO. Jonathan Stephens
Jon Zeff
Patriok K!igarriff
Keith Smith
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Process and Indicative timings

6/7 Janua~

Redacted report from Ofcom expected. On receipt, it will be sent to News Corp and
BSkyB with a "minded to" refer letter. The threshold for referra! is tow: the Secretary
of State ~ make a reference to the Commission if [he] believes that it isor may be
the case that... [the merger] is or may be contrary to the public interest.

13 January

Wri~en representations

Week c0mmencinq !7 January..

Meeting (if requested)

Week commenc~n,q 24 Jar~uar¥

Referral and pub!ication of redacted report and decision

OR (if minded not to refer)

Redlaoted report published and my reasoningfor not referring sent to main part{es
opposed to the merger for comments.

Week commencing 3! January

Consider representations from parties opposed to the merger.

Week commencing 7 February..

Decision on referral
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Meeting with News Corp - Aide Memo!re

O I have carefully read the Ofcom report and I find it very difficult on the basis of
what I have seen to date to see any grounds which would atlow me to not
refer this case to the Competition CommiSsion, especially given that the
threshold for referring is relatively low.

Once I have a redacted copy from Ofcom, expected [today or tomorrow], I will
send it to you. i will also send you a letter saying l am "minded to" refer this
case.

I will consider carefully any arguments you subsequently put to me and would
be happy to have a further meeting on the substance of the report. But my
feeling at this stage is that that you will ha~e.to identify some ve~.sedous
flaws in Of Com’s facts or analysis before I could_ consider not referring.

Under the circumstances, you may decide that it is better (and quicker in the
long run) to allow the referral to the CC where the threshold for blocking such
a merger is higher. This must, of course, be a matter for you to decide.

if you do want a further meeting., I would ask you to provide me with full
written representations at least two days in advance of the meeting.

i recognise that you do not want me to rush a decision, and I wi!l not do so,
but it would be unhelpful to drag out a decision to refer as it wil! simply prolong
the whole process. If you do decide that you want a further meeting, I
suggest that i~ takes place [week commencing !7~h Janua.ry.]° Here is a short
note on the likely process arid timetable:

If you persuade me that Ofcom’s analysis is seriously flawed, in order to be
even-handed, ! will then have to share the report and my reasons for not
referring with the main opponents of the proposed merger to give them the
chance to make their own representations.

Only once I have considered any further representations Will I be able to take
a final decision on whether or not to refer=

Notes

The threshold for referral is low; a ’°double may" test: the Secretary of.State
make a reference to the Commission if Ehe] believes that it is or ~ be the case
that... [the merger] is or may be contrary tothe pubtic interest.

.N.e~vs Corp lawyers yesterday .rWednesday] wrote to officials saying thatthey think
that a 10 day period is too short a period for making a decision to refer and
encouraging you to "to take the necessary time to, review the facts of the case and to
hear submissions from News".
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Department for Cu[ture, Media and Sport
Rt Hon Jeremy Hunt HP
Secretary of State

2-4 Cockspur Street
London SW1Y SDH
www.cu[ture.gov.uk

Tel
Fax

CONFIDENTIAL

CMS 162631/mk

Jeremy Darroch
Chief Executive
British Sky Broadcasting Ltd
Grant Way
Isleworth
TW7 5QD

department for
cu~:ure, media
and ~ort

ho~÷ ~owrnm~n÷
dap~r÷m~n÷

7 January2011

Dear Jeremy

NEWS CORP/BSKYB PUBLIC INTEREST INTERVENTION

As you know, the Secretary of State for Business, Innovation and Skills asked Ofcom on
4 November to provide advice and recommendations on the specified public interest
consideration concerned with the Sufficiency of plurality of persons with control of media
enterprises. I received a copy of this report on 31st December and I am now sending you a
redacted copy.

I have carefully considered this report, and, given the nature of the statutory threshold for
reference to the Competition Commission, on the basis of the evidence and analysis
presented by Ofcom, I am minded to refer the matter.

Before doing so, however, in accordance with section i04(2) of the Enterprise Act 2002, I
am consulting you about my proposed decision in order to give you the opportunity to make
further written representations and, if you request it, a meeting to discuss the issues raised
before I reach my final decision on referral. I attach an indicative timetable for the next
steps in the process.

improving
the quality

of Life foraU
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Department for Culture, Media and Sport

CONFIDENTIAL

I am also enclosing the OFT’s report on jurisdictional issues relating to the anticipated
acquisition by News Corp of BSkyB.

I am copying this letter to James Murdoch at News Corporation.

The Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport

Enc/
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Process and Proposed Timings

13 January

Writlen representations

Week commencinq 17 January

Meeting (if requested)

Week commencinq 24 Janua~

Referral and publication of redacted report and decision

(
OR (if minded not to refer)

Redacted report published and my reasoning for not referring sent to main parties
opposed to the merger for comments.

Week commencinq 31 January

Consider representations from parties opposed to the merger.

Week commencinq 7 February

Decisionon referral=.
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Department for Cu[.ture,~Media and Spert
Rt Hon Jeremy Hunt MP
Secretary of State

2-4 Cockspur Street ¯
London SW1Y 5DH
www.cu[ture.gov.uk

~Te[
Fax

CONFIDENTIAL

CMS 162613/mk

James Murdoch
Chairman and Chief Executive
News Corporation
3 Thomas Square
London
E98 1 EX

department for
cutture, media
and sport

ho ÷  owrnm n÷
d~p~r~m~n÷

7 January 2011

Dear James

NEWS CORP/BSKYB PUBLIC INTEREST INTERVENTION

Thank you for coming in to see me last night at such short notice.

As you know, the Secretary of State for Business, Innovation and Skills asked Ofcom on
4 November to provide advice and recommendations on the specified public interest
consideration concerned with the sufficiency of plurality of persons with control of media
enterprises. I received a copy of this report on 31st December and I am now sending you a
redacted copy.

I have carefully Considered this report, and, given the nature of the statutory threshold for
reference to the Competition Commission, on the basis of the evidence and analysis
presented by Ofcom, I am minded to refer the matter.

Before doing so, however, in accordance with section 104(2) of the Enterprise Act 2002, I
am consulting you about my proposed decision in order to give you the opportunity to make
further written representations and, if you request it, a meeting to discuss the issues raised
before I reach my final decision on referral. I attach an indicative timetable for the next
steps in the process.

improvm8
the qua[ity

of [ife for a[[
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! am also enclosing the OFT’s report on jurisdictional issues relating to the anticipated
acquisition by News Corp of BSkyB.

.I am copying this letter to Jeremy Darroch at BSkyB.

The Rt Hon Jeremy Hunt MP
SecretaQ/of State for Culture, Oiymp=cs,Media and Sport

Enc/
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Process and Proposed Timings

13.January

Written representations

Week commencinq 17 3anuarv

Meeting (if requested)

Week commencin,q 24 January,

Referral and publication of redacted reportand decision

OR (if minded not to refer)

Redacted report published and my reasoning .for not referring.sent to main parties
opposed to the merger for comments:

Week commencinq 31 Janua~

Consider representations from parties opposed to .the merger.

.Week commencing 7 February

Decision on referral.
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To: 1. Jeremy Hunt From’.
Team:Media
Tel: f
Date: 0710112011

RELEASE OF OFCOM AND OFT REPORTS INTO NEWS CORP/BSKYB MERGER

Issue

The arrangements for sending the Ofcom and OFT reports to News. Corp and Sky.

Recommendation

That you write as per the attached draft which has been cleared with Counsel.

Timing

Immediate.

Background

As well as the redacted Ofcom repo~, you. sh.o-UId also send both a.rgar~isat[ons the
much less coritroversiai OFT report which simply confi~msthat you I~ave the jurisdiction
to refer the merger to the Competition Commission if you decide to do so.

Clearance

Cleared by Jon Zeff:

CC:
Jonathan Stephens
’ 313. Ze~,
eatrick Kilgafriff ,
Carola GeiSt-Divver
Keith Smith-
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James Murdoch,
Chairman and Chief Executive,
News Corporation,
3 Thomas Square,
London E98 1EX

UNCLASS|RED

NEWS CORP/BSKYB PUBLIC INTEREST INTERVENTION

Thank you fSr ce~ing in to seeme !ast: ¢ti:ghlt at: SUehsl~0~ neti~¢e.

As you know, the Secretary of S~ate.for Business,, Innovation and Ski:.[ts aske~’~om on
4 November to prQvide advice and reeemmendations o,n the specified pu~|!.~ it~te~est
consideration co~0ethed w,h the s~i¢i,e,~y~f: pf"~: 0~6~ Wi~ ~tt~{ :~f:~edia
enterpriCes. I received a e0py of this repo~ On 3;i;~ Deoember~nd | ~rn .owsertd~ing
you a ted:acted copy.

i have-carefully read and considered this report and my initia! view is that it makes a
very stto:~g case for concluding that. using ~he somewhat tortuous lat~gu~ge of the
Erfterprise Act~ it may be the case that the proposed acquisition, may,beexpe~@d to
operate against thei;ub!!c interest since, in broad temi;sl there m~y not be b su~i~ieht
pl.umli.~ of persQns with ~o.:nlml of m~dia e~.terpF!~es: This. ~’d~b[~ ~y" ~1. m~mse~s

report m~ke(, a s{rong~e’~o~ s~d~i~g~i- ...." ............. ;- ;: .... " :- = /-" :

I am. therefore mindedto refer tt~s merger to the CemDetitien CommissiOn. Before

doing So, however,, in accordance with section t04(2) of the Eff{e~rise.ACt. ~02,-i a~
¢ons, u’ltirlg you about my proposed: de;i~ion.in orde~ to gi~e you the ~0~~e ~#ke
fuffher wi!itten t~reee~t~t]On$ and,, .if y~U ~e~ueet it,, a ~eJe{~h.g to.-~is~u~h:~i/;~;
rai~e~ before-I ~e.aeh ~ {inai. deoision on tefett~L I ~aeh ~ in~i~tiv~ timetable for
the ne~: ~teps i~ ~h~ ~reee~so

! am a.lso ertolo~ing ~he OFT’s mp~ff o~ j~r~sdiotional iSSueS m|ati~g: to: {he -ant[c..Jp~d
aeq.ui~ition by NeW, s. COrp. ef BSkyB.        - ......... . ~ ..

i am copying this letter and enclosui’es to Jeremy Datroch: at BSkyB.

Jeremy Hunt

End
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Process and Proposed Timings

I3 January

Written representations

Week commencing 17 January,

Meeting (if requested)

Week commencing 24 January

Referral and publication of redacted report and decision

OR (if minded not to refer)

Redacted report published and my proposed decision and reasons for not referring sent
to main patties opposed to the merger for comments.

Week commencing: 31. January

Consider representations from parties opposed to the merger°

Week commencing 7 February

Decision on referral.
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lit .........

~=r0m:
Sent:
To:
O::
Subject:

07 January 2011 14:33
oz%

KtLGARRIFF PATRICK; GEIST-DIVVER CAROLA; ZEFF JON; STEPHENS JONATHAN
RE: RELEASE OF OFCOM AND OFT REPORTS INTO NEWS CORP/BSKYB MERGER

I have talked through your advice with the SOS and he is now happy With the latest form of words be.low,

If you o ould send me an amended letter I will get SoS" signature block added°

Many thanks for your help.

/

I
seK._, i., JanUary 2011 14:23

To!
"Cc. KILGARP~EF PATRICK; G.E.IST, DIWER CAROLA; ZEFF JON
Subject" RE.’, RELEASE OF OFCOM AND OFT REPORTS INTO NEWSCORp/BSKYB MERGER

Further to our discussion, i’ve discussed some more with Danie!. How abort the foI!owing:

"I have c~eNl!y considered ~s report, and, given the nature of ~e statuto~ threshold for reference to the
Compet~ion Commission, On the basis of the evidence and analysis presented by Ofcom, I am.~ded to
refer the matter."

Then the ~ext Sentence ofthe f~Ito~g papa Should be removed..

. o

S~tit~ 07 Jariua~ 2~i.t 13:s9
T=
(:¢: KILGAR~FF PAT~CK; GEIST~D!WER CAROLA; ZEFF JON
Sullen: RE: RELEASE OF OFCOM AND OFT REPORTS iNTO NEWS CORP/BSKYB MERGER

You mentioned that Jeremy did not like the second (substantive) paragraph of the letter. I’ve discussed with
¯ Daniel Beard, and we are content¯ for this to be much shorter, andwoutd suggest the follo~g:

1
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"I have carefully considered this report, and, given the nature of the statutoK¢ thresholdfor reference to.~’~"
CompetitiOn Commission., my initial view is that the evidence amassed in the 0feom report m~es a st~..g
ease for doing so"..

don’t know if you want to run this past BiS at all?

Leg~! Advis~rs to the Den~r~men-t g~r "~.~Iture, ~edi:~ ~nd Sport

:~e~{~-- 07]~anua~201I 13..:12 ¯ .,,.

S~je~-~-.~ELEASE OF OFCOM AND OFT REPQRTS INTO NEWS CO~/BSKYB MEKGER

I have ~ust noticed that these papers, are wrongly marked ’~"u~ta~ified’L~ They,sho~fd~.’of ca~e,-
be "confidential".

Apo{og{es‘

S
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Attendees

Note of a Meeting between Secretary of State and OFCOM - 10 January 2011

DCMS

Secretary of State (SOS),

]and Adam Smith (Special Advisor)

OFCOM

Ed Richards, L

Points Discussed

1. SoS explained that the purpose of the meeting was to seek clarification on aspects of the
Ofcom report into the proposed News Corp/BSkyB merger. It was not to seek further work
or advice not already contained in report.

2. SoS explained he had met James Murdoch (JM) on Thursday 6 January to set out the process
that would be followed from this point. SoS had told JM that based on the Ofcom report he
was minded to refer the matter to the Competition Commission (CC). Before referral
however, and in order to ensure a fair and legally robust process, it was important that News

Corp had the opportunity to submit any evidence they felt they had in relation to the facts
and analysis contained in the Ofcom report. Should the SoS be persuaded by that evidence

and be minded not to proceed to referral, he wo uld then offer the opponents of the merger
an opportunity to submit their evidence before taking a decision. In this scenario, a decision
could take up until early February.

3. SoS said that he had agreed to provide News Corp with the minutes of today’s meeting with
Ofcom. Ofcom would be able to agree the minutes in advance.

4. SoS wanted to understand to what extent the proposed merger would lead to a material
change in plurality. SoS understood the report to be saying that there is sufficient evidence

at this stage that there may be a change.
5. Ofcom explained that in the 40 days given to it, Ofcom had not reached a view on whether

concerns were conclusively established. Ofcom’s role was to advise on whether there were

concerns such that a fuller second stage investigation is warranted.
6. There were 5 areas where the SoS would be grateful for Ofcom’s comments:

1. Clarification on the weight given to the impartiality requirements of the
Broadcasting Code

.
Ofcom explained that the impartiality requirements of the Broadcasting Code were highly
relevant and may contribute as a safeguard. However, they cannot by themselves ensure
against potential influence on the news agenda by media owners. The requirement for "due

impartiality" is not absolute and broadcasters’ have a degree of editorial discretion in the
selection of the news agenda. This was the view reached by the CC when it looked at the

BSkyB/ITV deal. To rely on the impartiality rules alone would mean relying on behavioural
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rather than structural solutions (ex post vs ex ante). These are generally considered much

less effective, as they are applied after the event on a case by case basis. (See para 5.80 -

5.88 of the report).

2. Clarification on why the potential change in plurality is significant enough to
move from sufficiency to insufficiency

3. Clarification on the number of people who will be served by fewer cross news
services as a result of the merger

.

.

10.

Ofcom explained that the report had looked at the likely relative ability to influence as a
result of the merger. This wasn’t just the number of news sources available as much as how
they were used. The share of reference tables [found at pages 8 and 10] show that a merger
of News Corp and Sky would see them moving from positions of 3rd and 4th respectively

(behind the BBC and ITV) into 2nd behind the BBC. This was new and significant data, highly

relevant to the issue in question°
In relation to multi-sourcing, the report recognises that after the merger, the level of multi-
sourcing across the population as a whole decreases only slightly. The report notes that the

size of the audience that relies solely on Sky or News Corp is very small and this would
remain the case post the merger. Ofcom explained that the implications of multi-sourcing
are complex and if this were referred for further investigation, this would be anarea the CC

could look at further. The question here was whether News Corp in moving from a
shareholding of 39% to 100% could be considered to make sufficient difference to warrant

further investigation from a plurality perspective. After considering the Broadcasting Code,
multi-sourcing and the growth of online news provision all to be relevant, Ofcom’s view was

that it remained reasonable to believe that the merger may raise plurality concerns and

these should be investigated further..

4, Cla rification of the position of wholesale news provision and its relative
importance

Ofcom explained there were three layers in relation to provision of news: retail, wholesale

and the newswires. In relation to the newswires, Ofcom’s view was that editorial control
was exercised primarily in newsrooms rather than in the production of the newswires and,

as such, newswires were not included in the assessment. In the event of a reference, this
may be something the CC could look at further. Wholesale was considered relevant as the

bulk of editorial decision-making was decided by the provider. Ofcom recognised that while

contracts could be cancelled and/or new contracts secured, its view was that these
decisions, as seen with radio companies, were highly likely to be taken on price and other

strategic questions rather than routine editorial judgments, in any event, Ofcom considered
that for both the wholesale and the retail positions, a similar picture of an increase in ability

to influence is shown by the research. (See paragraphs 5.21 to 5.52).
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5. Clarification on the role played by precedent, given that the previous
Competition Commission investigation into the proposed BSkyB deal with ITV
identified no issues with plurality.

11. Ofcom explained that the CC report into the proposed deal with BSkyB/ITV found that there
were competition concerns but no plurality concerns with the proposed acquisition of a
17.9% shareholding in ITV. With regard to plurality, a 17.9% shareholding is different to the

current situation of moving to 100% ownership. The issue came back to whether there may

be a material difference to plurality with News Corp moving from 39% shareholding to
100%. Ofcom’s view, as set out in the report [paragraphs 5.3-5.7 ] was that the change in the
level of control represents a material change to control of the company and one that may be

considered to have subsequent consequences for plurality.
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.SLAUGHTER AND MAY t.Ot~On ~rl~f P, VY

F ÷4~L

Confidential

Rt Hon Jeremy Hunt MP
Sectet~ry of Slate
De partrnent, for Cr~iture, Media & Sport
2-4 Qockspur Stre~
London SW1 5DH

t 2 January ,2011

Yeu¢ refe~e~

i~i~, ~n~ -

Dear Mr Hunt,

News CorP.Or~rJBSkyB

! write to you on behalf ef BT, Guardian Media Gt*o.up~ Associ~ed Newspapers,        . L~m!ted,. = Tdn~ty
Mirror PIc, Northc|~ffe Mecr[a and Telegraph Medi,a Group (to~-efY~er the Co~,~emed PaSteS ).

It has been widebf mpo~ed (mos~ recently ~n ~h~s momi~*S F3nancia} ~m~s). t~ News
Co{poraSon has. rece’~ved a copy ~f Of~m’S adv~ to you (Qr at le~t-a~t ex.~e- s..~a~ of
that a~vice). ~t h~s a{so been s~gge~ed tha~. your dep-~rnent may be ~n d~s~iOnS w~th News
Corporation over possibte ~mediat ~n~ings i:~ ~ieu of r~re~ to the C~m~"~-

commission ~ .... ).

The Concerned Par~eS have-asked me td stress.~ foUo~it~:.

(i) The ~a~! threshold for ~e~e~ence to. the CC is a’[o~ erie. Y~ only need to beBeve th~ "it

em~as~s add~.

~re is. no priest for a~.epting remedies in ~ a case pr~or to ~ CC inv~~.
The tegL~|ation efw~sa~eS that remedtes t~e ¢~s~red ~u~ng (anG f~J!~) ~ ~mn.~

to- the CC ~es 6 and 12 ~ ~0~ (P~ectiort ~ L~m~e |~te~~) ~e~ ~t)~)~
consistent v~tff the tow th(tesh~- for ~efetetice~ t~ is the Only ~e~ib~ p~u~e i~1
cases such aS ~is one ~ere the issues a~e complex and ~ an.in-dep~ de~ and
are ~heref;o~e l~yo~d f~he ~ of the pre-CC W~oc~We. ~re ~ ~ ~|l~ here

lie~ can. only be appropriate wfie~e the re~e~es p~v~i.e a ~ ~u~ =~,~ .........
¢ortceFRs_

~.~
~,~

WJ.-~’~

p~

~ ~ ~,~.~. ~ ~.~ -
i~.~ s~ ~-,~ ~ t~’~.
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SLAUGHTEr. AND.’ MAY

Ther~ age. na ~tear remext~es here short of 0~ight dhte~nts and any effecfJve remedy
w~ req-~re ~retaited ~ns~m~on.

M~re gen~Ily, the Co~r-~ted Pa~s remain a~iiabte to meet ~th ¥~ ~ind. to ~m.~lde ~u~h
f~h-e~-~s~f~nce.as you wo~l~, find [~e!:~L

. . .~
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Non-confidential version

Response to Ofcom’s Report on public interest test on the proposed acquisition of British
Sky Broadcasting Group plc by News Corporation dated 31 December 2010

,

1.1

1.2

1,3

1.4

1.5

1.6

Introduction

We refer to Ofcom’s report dated 31 December 2010 (’the Report’). We are grateful to the
Secretary of State for the opportunity to make representations to him in relation to the
Report. This document comprises Sky’s representations on the Report.

As noted in Sky’s response to Ofcom’s Invitation to Comment,1 the paramount
consideration for the Independent Directors and the Executive Directors of Sky in relation
to News Corporation’s (’News Corp’) proposal is to. ensure that the interests of Sky, and
Slqis shareholders and employees, are safeguarded. In the context of the present
intervention, there are two important aspects to this consideration:

a) First, the Independent Directors consider that an offer from News Corp could be in the
interests of Sky shareholders in the future, provided that it is at an acceptable price.
The prevention of such an acceptable offer would be adverse to those interests.

b) Second, Sky wishes to ensure that, in any review by the appropriate authorities of
News Corp’s proposal, no precedent is set which would inappropriately or unduly
restrict any merger or acquisition opportunities which may be available to Sky (for
example, as a result of Skqis continuing operation of Sky News).        .,

Each of these matters speaks to the need for the present inteFention to be:

a) properly focused on the relevant question, and rigorously evidence based, treating
with due scepticism submissions by commercial competitors; arid

b) conducted in a manner which is mindful of the .need for transparency and
predictability in merger control, so as not unduly to undermine the ability or incentive
for companies to expand, invest and innovate.

We note that, in preparing the Report, Ofcom has set itself the task of deciding whether,
having assessed the available evidence, "[it reasonably believes] that the proposed
acquisition may operate or be expected to operate against the public interest’.2

It is to be noted that Ofcom’s role is to advise the Secretary of State, in order to assist the
Secretary of State in deciding how he should answer the questions posed to him by the
Enterprise Act 2002 ("EA02"). The EA02 requires that the Secretary of State should, on the
basis of his own reasonable Assessment of the evidence:

a) decide whether he believes that it is or may be the case that the proposed merger
operates or may be expected to operate against the public interest; and

b) if so, decide whether he should refer the case to the Competition Commission ("CC")
for further investigation.

It would not be appropriate for the Secretary of State simplyto adopt the advice of Ofcom
in a case such as the present one. It falls to the Secretary of State to make his own
assessment of the evidence, on the basis of which he might reasonably reach different
conclusions from Ofcom’s as to whether the ’threshold’ for a reference to the CC is met,
But, if the threshold is met, it is also necessary to address the second question, namely

1

2
[Confidential].
Paragraph 1.4 of the Report
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Non-confidential version

1.7

1.8

1.9

whether it is appropriate for the Secretary of State to exercise his discretion to refer the
case to the CC. (We mention this second question, in particular, as the Secretary of State’s
letter of 7 January 2011 makes no reference to it, but appears to envisage that he is
minded to refer the matter to the CC simply in the light of Ofcom’s evidence and analysis
of the first question.)

Sky submits that, in the present case:

a) Ofcom has subtly recast the statutory formulation of the "media plurali.t~’ test, with
the result that it has approached in a distorted manner the quest ons which it should
have answered; and

b) perhaps n consequence, Ofcom has given undue weight to particular pieces of
evidence, and has discounted Other relevant evidence.

Sky submits that it is therefore particularly important that, in the present case, the
Secretary of State should assess the "raW’ evidence summarised by Ofcom in its Report
with an open mind, ahd by reference to a correct understanding of the relevant media
plurality test.

Sky submits that such an assessment is likely to lead the Secretary of State to conclude
that:

a) Ofcom has overstated the risk that the proposed transaction might operate against
the public interest;

b) on a proper assessment of the issues, there is a minimal, if any, risk that the proposed
transaction might operate against the public interest; and

c) accordinglY/, it would be reasonable for the Secretary of State to exercise his discretion
to decide not to refer the matter to the CC for further investigation.

Sky elaborates on these points in the remainder of this Submission.

Q

2.1

Ofcom’s advice and recommendations

We note at the outset that, despite its final advice and recommendation that the
Secretary of State should refer the matter to the CC for further investigation, Ofcom has,
in fact, concluded that the proposed transaction poses a threat to media plurality only in
certain limited respects:

a) in technical (and purely numerical terms), the merger of News Corp and Sky Will reduce
by one the number of independently owned/control[ed media enterprises active in the
UK;3

b) but it is a separate question whether there will be a reduction in the number of
independent voices, since it remains possible that internal plurality Will be maintained
within the enlarged News Corp group to such an extent as to lead to no diminution in
the number of independent voices, relative to the status quo ante. Ofcom does not
find that there will be a loss of internal plurality, but merely concluded that, having
conducted only a first stage review, "we do not cor~sider that we can reach the view that
internal plurality will ensure sufficient plurality in the provision of news and current
affair~’ ;4

c) in terms of its static (immediate) effects the transaction would bring together News
Corp’s existing newspaper interests with Slqis retail and wholesale TV tradio news
services, thereby conferring on News Corp an enhanced presence in terms of its share
of total news consumption, its overall reach, its presence_ on several distribution
platforms, its qualitative influence, and - allegedly in consequence - its "ability to
influence opinion";s

3
4.

5

Parasraph 1.36 of the Report.
Paragraph 1.39 of the Report.
Paragraph 1.48 of the Report.

2
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2.2

2.3

2.4

d) no special concerns arise in respect of particular audiences (whether defined by
geography, age, socio-economic status, or use of particular news sources). The
concerns identified relate to UK audiences generally; and

e) although one can speculate as to (longer term) dynamic developments which might
occur in respect of the provision of news services, there is no sufficiently tangible
concern arising from such speculation as to justify its forming part of the evid once on
which Ofcom ’relies.6

It is self-evident that News Corp’s acquisition of 100% ownership of Sky Will lead, in purely
numerical terms, to a reduction - by one - in the number of ifldependently
ownedlcontrolled media enterprises. This is of no substantive significance. Nor does
Ofcom in fact conclude that the proposed transaction is, in fact, likely to lead to any
significant reduction in internal plurality as between Sky News and News Corp’s newspaper
interests. It merely proceeds on the precautionary basis that it cannot rule out the
possibility that that might happen, It fol lows that, if the Secretary of State were satisfied
that such internal plurality would be maintained, then there would be no basis for a
reference.

Furthermore, in.suggesting that the Secretary of State might wish to consider putting new
legislation before Parliament to allow ad hoc interventions on grounds of media plurality,
unrelated to any particular merger in the media sector, Ofcom effectively acknowledges
that the present transaction does not itself pose a dynamic threat to media plurality (but
it would like to see additional powers of intervention, just in case anything unexpected
happens).

Thus, Ofcom’s advice that the present case should be referred to the CC ultimately rests
entirely on an assessment of the potential immediate effect on external plurality of the
combination of News Corp’s newspaper interests with Sky News’s TV/radio interests. For
the reasons explained below, Ofcom has misdirected itself as to how to conduct that
assessment, and its resulting advice is therefore flawed and unreliable.

.

3.1

3.2

3.3

Ofcom’s assessment of external plurality

The specified public interest consideration which arises n the present case is a
consideration which is concerned with the sufficiency of plurality, of persons with control
of media enterprises, that is "the need, in relation to every different audience in the United
Kingdom or in a particular area or locality of the United Kingdom, for there to be a sufficient
plurality of persons with control of the media enterprises serving that audienc~’7

In the SkylITV case, the CC and the Court of Appeal made clear that, in assessing whether a
transaction may be expected to operate against the public interest, by reference to this
public interest consideration, the authorities should have regard to whether the merger
will have the effect of so diminishing the number and range of voices serving a relevant
audience as to mean that there will, after the merger, be an insufficient number and range
of voices to protect the public interest.

Thus, the CC sum marised the concept of plurality as follows in the SkyilTV case:

’There is no statutory definition of plurality in sectbn 58A or elsewhere in the Act We
took the concept of plurality of persons with control of media enterprises to refer both
to the range of and the number of persons with control of media enterprises."8

and which was endorsed subsequently by the judgment of the Court of Appeal in the same
case:

"We agree with the Comrnlssion on this ... The word plurality can connote more then
just a number exceeding one. It may carry en implication of range and variety as well."9

6
7
8

Paragraph 1.54 of the Report.
Paragraph 1.2 of the Report.
Paragraph 5.7 of the CC Report in BSkyB/ITV.
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3.4

3.5

3.6

3.7

In the present case, Ofcom has looked beyond the wording of the statutory test, and the
approach approved by the CC and the Court of Appeal for the application of that test, and
has instead laid emphasis on an informal explanation of the test advanced in Parliament
at the time of the enactment of the EA02, or advanced in subsequent statutory
guidance.1°

Accordingly, Ofcom appears to have concluded that its assessment should focus not on
whether the presently proposed transaction will lead to such a diminution in the number
and range of independent voices as to lead to insufficient plurality. Instead, its
assessment focuses on whether the merged News Carp/Sky would have a "louder" voice,
relative to other voices, with the implication that News Carp/Sky would then drown out
other voices, such as to render the state of plurality insufficient to protect the public
interest’(a proposition which itself is not self evident): Ofcom has sought to decide who
has greatest ability to influence the formation of public opinion, when it should instead
have focused on whether there remained a sufficient number and range of sources of
news provision to the public.

Sky submits that this approach distorts Ofcom’s assessmenL Ofcom has strained to
quantify the relative ability to influence which a merged News Carp/Sky would have, using
unreliable metrics, and making questionable judgments as to the way in which users of one
news source can be expected indirectly to influence wider public opinion by debating what
they have seen/read with other members of the public.

We elaborate on these errors in section 4 below.

1

4.i

4.2

4.3

4.4

4.5

9

10

11

12

Ofcom has adopted a flawed methodology
There is no established metric for analysing a media enterprise’s ability to influence and
inform opinion, as these are, arguably, not measurable concepts. As established above,
"the range oF and the number oF persons with control of media enterprise~’ effectively acts as
a proxy for. all the concerns underlying the statutory test precisely in oroer to avoid this
issue.

In this context, Ofcom has taken ’ability to influence’ as being synonymous with
consumption. Such an approach is questionable as even Ofcom notes that it does not
take into account the varying ability of different media to influence opinion,~1 the impact of
multi-sourcing on opinion forming, or, indeed, consumers’ own judgments as to whether to
accept everything that they read, see or hear.~2,’

This is particularly so in relation to the use of ’share of minutes of news’ as a relevant
metric. Ofcom’s analysis of the relative weights of ’minutes of use’ across different media
is, at best, speculative, without empirical basis. For exampte, Ofcom asserts that a q~J
news m inure’ would hold greater weight in terms of ability to influence than other media as
"W news broadtasts are designed to deliver information and messages effectively in a
relatively short time period compared to that available to newspaper~’. No attempt is made
to assess the relative infl uence of (non-linear) media that provide for in depth reporting or
investigation as compared to the brief news reports that are usually contained in linear
broadcast media with limited schedule time.

At best, Ofcom’s three metrics demonstrate consumers’ actual use of media and their
views on their sources of news on a cross-media basis.

However, whilst Ofcom acknowledges the limitations of these three factors it considers in
its assessment (audience share and reach, minutes Of use per day, and share of
references), considering them to provide "useful insight’, Ofcom then goes on to rely solely
on this analysis to conclude that "the proposed transaction will result in an increase in
News’s ability to influence public opinion".

Paragraph 90 of the Court of Appeal judgment. See also paragraphs 114 and 116 of that judgment.
Paragraphs 1.5 and 1.11 of the Report.
Paragraph 1.25 of the Report.
Paragraphs 4:81 - 4.87 of the Report. 4
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4.6

4.7

4,8

4.9

As demonstrated above, this conclusion does not follow from the evidence.

Furthermore, by exclusively focussing on ’relative ability to influence’, Ofcom’s
methodology obliges it to adopt further distortions of the plurality test in order to
overcome evidence pointing to a sufficiency of plurality post-transaction.

For example, Ofcom discounts the lack of direct harm to plurality that might result from
the transaction. Only a very small number of people rely solely on News Corp and Sky for
news content and would therefore lose an alternative source of news content.13
Furthermore, Ofcom’s research shows that regular Sky News users source news from more
providers than the general population.

This is dismissed by Ofcom as not being adequate to ensure sufficient plurality as what
matters more than the consumption of news by individuals is "the number and range of
news providers used by all consumers and their relative significance".~4 It is not clear to Sky
why public debate and discussion of news by individuals should be given greater weight
than the number of news providers used by each individual. The two seem inextricably
linked and should be given equal weight in any assessment of whether there will be
sufficient plurality}s

,

5.1

Discounting of relevant evidence and considerations

Sky submits that, instead of seeking to evaluate the relative valUe/strength of the "voice"
which a merged News Corp/Sky would represent, Ofcom should instead have sought to
evaluate the number and range of voices which would remain post-transaction. Much of
the evidence which Ofcom cites would be relevant to a properly-directed assessment. But
Sky submits that, if Ofcom’s assessment had been more appropriately directed, it would
have attached more weight to:

a) the range of other news providers who wil! remain active, independently of News
Corp/Sky, post-merger, and will continue to generate and disseminate diverse news
co ntent and comment Such news providers include numerous newspaper groups and
powerful TV broadcasters who are committed to the continued provision of TV news
coverage;

b) the readership/audience share which such other providers already achieve, and the
Sce pe for them to reach additional readers/audiences if thequality/diversity of news
coverage offered by News Corp/Sky were to diminish (in a context where Sky News’
share of national TV news is only around 7% (and under 10% if Five News’ share is
included), compared to the BBC at 71% and ITV at 15%);

c) the fact that News Corp/SIo/would not control any scarce resources or privileged
means of distribution of news services, since News Corp/Sky would not control any
scarce spectrum resources (e.g. terrestrial TV frequencies/franchise) or have access to
public funding (such as the BBC’s licence fee). Indeed, Ofcom fails to assess the
relative impact of the BBC as "the stronqest provider of news and current affairs in the
U/¢.16 Ofcom merely notes its institutional and editorial independence, and thatthis is
"fundamentally different from other media enterprises, induding News Corp";

d) the fact that there is no real prospect that News Corp/Sky could prevent a full range of
news stories and opintons from being made known to UK audiences, since other news
providers (providing content and/or editorial control) would remain sufficiently
numerous and well-established to provide a diverse range of content and comment;
and

e) the fact that the growth of access to the intemet, and the- unique facility which it

provides to disseminate news stories and co mment very quickly to end users, provide

13
14.

15
16

Paragraph 5.112 of the Report.
Paragraph 5.1t6 oft, he R-elaert,
Sky notes that this argument was not put to it as part of Ofcom’s Issues Letter.
Paragraph 5,51 of the Report.
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5.2

5.3

5.4

5.5

5.6

a strong protection against the risk that any media enterprise could deny ’airtime’ to
the widest possible range of content and commentary.

Instead of recognising the contribution wl~ich these factors necessarily make to media
plurality (in terms of the number and range of providers), Ofcom has sought to quantify
the significance of such factors,~7 with the result that it has discounted the significance of
some of these factors for no good reason. Thus, for example, Ofcom discounted the
significance of the internet, because not all consumers have access to it,~8 whilst
(inconsistently) relying on the power of conventional news providers to influence public
opinion, on the basis that their influence is not limited .to their own immediate audience,
but extends further, since their immediate audience ,can be expected to pass on views
sourced from such providers to other members of the publicJ9 Likewise, Ofcom
discounted the significance of ’raw news providers, who have no editorial control, without
attaching weight at all to the range of websites which provide comment on raw news
stories.2°

In addition, Ofcom’s analysts places greater emphasis on the position of the merged entity
in relation to the wholesale provision of news content than at the retail level. This has the
effect of increasing significantly the cross-media share of consumption of the merged
entity due to Sky News’supply of news content to Five and to commercial radio stations,
particularly via IRN.

In doing s.o, Ofcom fails to give due consideration to the following:

a)

b)

the editorial control exercised by Five in relation to the Five News service; and

the different news content services available to commercial radio stations which
enable them to select~news stories to suit their own target audiences and editorial
requirements.

Accordingly, even if Ofcom’s methodology were appropriate, its conclusions are flawed. For
example, Ofcom asserts that "a similar oiceure [to that at the wholesale level] is displayed
when considering all sources of:retail news provision, .... and when considering the main source
of news at the retail lever.~ Ofcom has not considered that the increments resulting from
the transaction at the retail level (which correctly counts Five News and commercial radio
stations as having separate voices to Sky News) are significantly less (around half) the
level in the wholesale analysis and cannot be viewed as being significant, at 5% and 10% for
"share of references" and ’reach" respectively. It cannot be the case that any increase in
such shares Should result in a reference to the CC_

Thus, Ofcom’s resulting assessment is no more than the sum of a series of idiosyncratic
weightings attached to different inputs to media plurality, from which it concludes that a
merged News Corp/Sky would be likely to have too much influence over public opinion. The
consequence of Ofcom’s error is well-illustrated by examining the graphs contained in
paragraphs 5:33 to 5.44 of the Report, which divide media enterprises into numbered
Groups, according to their relative contribution to plurality on different measure& it is
self-evident that Ofcom has erred .in discounting the significance, in terms of their
contribution to plurality, of the combined membership of Groups 3 and 4 in each 8raph. In
effect, Ofcom decides that these Groups provide no voices capable of contributing
sufficientplurality alongside the BBC, a merged News Corp/Sky and ITV. Sky submits that
this is self-evidently wrons.

.

6.1

17

18

19

20

2~

The Secretary of State should exercise his discretion not to make a reference

For the reasons outlined above, Sky submits that the evidence clearly demonstrates that
the presently proposed transaction poses no threat to the sufficiency of media plurality.

Paragraphs 4.39 ff of the Report.
Parasraph 4.31 of the Report.
Paragraph 5.11’6 of the Rep0rc,
Paragraph 221 of the Report.
Paragraph 1.34 of the Report.
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6.2

6.3

Sky

Absent any such threat, the Secretary of State may not therefore reasonably conclude
that it is or may be the case that the proposed transaction may operate or be expected to
operate against the public interest_ Ofcom’s advice to the contrary is based on its
erroneous approach to the assessment of the Sufficiency of media plurality, and, in
consequence, its distorted evaluation of the evidence.

In addition, n making his assessment, the Secretary of State needs to give due
consideration to the following factors:

a) the DTI Guidance makes clear that the purpose of the media plurality public interest
provisions is to "prevent unacceptable levels oF rnadfa and cross media dorninance"22 and
to act as a safeguard against "a significant reductbn in pluralit)/’.23 Furthermore, this is
a case in which the media plurality public interest provisions are intended to operate
only "in exceptional circumstanceW’ where such mergers give rise to "serious public
interest concernW’. Ofcom’s Report singularly fails to provide evidence of such
concerns; and

b) Ofcom has confirmed that, in its view, any media plurality concerns relate solely to Sky
News. Sky therefore repeats the point made in its response to Ofcom’s Invitation to
Comment that it has invested for many years, and continues to invest, in the ope ration
of Sky News as a distinct, impartial and independent news service, ndeed, the Board
of Sky (including the members of the Board connected to News Corp) have for many
years authorised growing investment in Sky News to that end as part of Sky’s overall
annual budgeting process. Such investment serves to enhance the overall
attractiveness to customers of the services Sky offers. The availability of Sky News to
audiences, therefore, is the result of a strong commercial incentive, not of any
obligation to provide television news. This commercial investment incentive would
remain irrespective of a change in ownership of Sky. Conversely, it has the potential to
be undermined if merger control were to operate such that the operation of Sky News
tnappropriately or unduly restricted anymerger or acquisition opportunities which may
be available to Sky. Thus, a conclusion that the proposed transaction would result In a
loss in plurality could perversely increase the risk of that very situation by undermining
the incentives which have resulted in the provision of Sky News to date. This would be
a wholly unwelcome outcome, and itself contrary to the public interest.

Accordingly, it would be appropriate in the circumstances for the Secretary of State to
exercise his discretion not to make a reference in the present case.

13 January 2011

22

23
Paragraph 7.7, DTI Guidance.
Paragraph 7.11, ibid.
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News Corporation

.

(a)

1.1

1.2

1.3

1.4

1.5

1.6

SUBMISSION TO THE SECRETARY OF STATE

FOR CULTURE, OLYMPICS, MEDIA AND SPORT

INTRODUCTION/OVERVIEW

Background/decision to be taken by the Secretary of State

This submission is made on behalf of News Corporation (News) in relation to its proposed
acquisition of those shares in British Sky Broadcasting Group plc (Sky) that it does not already own
(the Transaction).

On 4 November 2010, the Secretary of State for Business, Innovation and Skills (Secretary of State
for BIS) issued an European Intervention Notice which identified the following public interest
consideration (PIC) as potentially relevant to a consideration of the Transaction:

"the need, in relation to every different audience in the United Kingdom or in a particular
area or locality of the United Kingdom for there to be a suff!cient plurality of persons with
control of media enterprises serving that audience;’" (section 58 (2C)(a).of the Enterprise
Act 2002)

Ofcom was required to provide advice and recommendation with regard to the PIC pursuant to
Article 4A of the Enterprise Act (Protection of Legitimate Interests) Order 2003 (the Order) and
OFT was required to advise as to the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order.

Following the revelations which emerged in the press on 21 December, indicating clear bias against
News by tile Secretary of State for BIS, the Secretary of State for BIS and his department were
removed from a decision making role in relation to the Transaction and decision making powers
were transferred to the Secretary of State for Culture, Olympics, Media and Sport (Secretary of
State) who must now take the decision on whether or not to refer the Transaction to the Competition
Commission (CC) under Article 5 of the Order.

Ofcom issued its report to the Secretary of State on 31 December 2010 (the Report).L A redacted
copy of the Report was provided to News on Friday 7 January 2011, after business hours. OFT
issued its report to the Secretary of State on 30 December 20 t0 (the OFT Report) and a copy of the
OFT Report was also provided to News on 7 January 2011, after business hours.

In its Report, Ofcom has advised the Secretary of State that, in Ofcom’s view, the Transaction "may
be expected to operate against the public interest since there may not be a sufficient plurality of
persons with control of media enterprises providing news and current affairs to UK-wide cross-
media audiences" (paragraph 1.57) and has indicafed that in its view, there is a need for a full review
of the issues and the Secretary of State should refer the Transaction to the CC for a more detailed
review.

All paragraph references are to the Report except where stated otherwise.

0012561-0000367 CO:13338290.1
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1.7

t.8

1.9

I.I0

The Secretary of State is not bound to follow Ofcom’s recommendation. Under Article 5(3) of the
Order, the Secretary of State is obliged to take his own decision taking account of the PIC and
considering whether the Transaction may be expected to operate against the public interest.
Moreover, the Secretary of State has a power rather than a duty to refer. He ~ make a reference to
the CC if he believes that the Transaction may operate against the public interest, but he is not

to do so.

Up to now News has been subject to an administrative review process which was seriously flawed:
the initial decision to intervene in relation to this Transaction on the basis of a public interest concern
was taken by a Secretary of State for BIS who was biased against the interests of News and its
shareholders.

News believes that Ofcom has failed to approach the effects of this Transaction with an open mind
and has carried out a review process with the intention of identifying concerns.

¯ Ofcom has been notably more receptive to submissions made by third party complainants than it.
has been to submissions made by News and has selectively omitted relevant evidence.

As an example, Ofcom quotes vague evidence from Andrew Nell (widely reported in the press
as having left his position as editor of The Sunday Times in 1994 ’"on bad terms") in support of
its arguments but does not refer at all to the direct ora! evidence provided to Ofcom by John
Witherow (editor of The Sunday Times since 1994) who reported that no editorial influence
whatsoever was exercised by News over the content of The Sunday Times.

The Report contains a number of serious errors in legal and analytical approach which undermine the
validity of the Report and which render Ofcom’s conclusions unreliable. Therefore there can be no
presumption that rejecting its recommendation for a reference to the CC, on the weight of evidence
available to him, would be unreasonable. On the contrary, for the reasons set out below, the Report
provides no legitimate basis for a decision that the Transaction should be reviewed by the CC in
more detail.

Serious legal and analytical errors in Ofeom’s Report mean that Ofcom’s recommendation to
refer to the CC cannot be relied upon in a number of key respects

(i) Ofcom does not address the question of whether media plurality is currently
"sufficient" and Whether plurality may be rendered "insufficient" as a result of the
Transaction. Therefore, it fails to address the fundamental question on which the
Secretary of State has to decide. It cannot be the case that any reduction of plurality
is to be considered to lead to insufficient plurality - otherwise every media merger
would need to be subject to a detailed review or blocked

(ii)

(iii)

Ofcom also confuses the permissive nature of a first stage review. A lower
standard of proof does not mean that Ofcom is permitted to stop short of an
analysis whether the Transaction will result in insufficient plurality - the key
question posed by the PIC. The fact that the Secretary of State may make a
reference to the CC if he believes that it is or "may be the case" that the transaction
"may be expected to operate against" the relevant PIC does not remove the factthat
the relevant PIC concerns "sufficiency of plurality" of "persons with control of
media enterprises serving that audience".

Ofcom’s mistreatment of Sky’s wholesale activities lead it to dramatica.lly
overstate the potential impact of the Transacti°n- The provision of news content
to third party media enterprises, who themselves maintain editorial control Over
content, is an activity which falls outSide of the gtatut0ry defitiitfOii 6f a media

0012561-0000367 CO:13338290.1
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1.11

1.12

enterprise and, even if Ofcom considers that it should be taken into account, it
cannot be equated with the audience share of a broadcast entity. Ofcom attributes
the full extent of independent commercial radio’s share of news consumption (which
is itself overstated) to Sky. Moreover, while Ofcom generally ana!yses data both
including and excluding the wholesale supply of news, in drawing its conclusions it
inevitably relies on the data which takes account of the wholesale supply of news by
Sky News to Channel 5. Indeed, in its analysis of cross-media consumption (key to
its overall conclusions) it only presents data including the wholesale supply of news.

(iv) Ofcom’s approach to assessing plurality, based primarily on measures of reach
and share, contains a number of flaws. Once key errors are corrected, it is clear
that the Transaction does not result in insufficient plurality.

(v) Ofcom fails to explain why internal plurality does not ensure sufficient cross-
media .plurality. Sky News is a TV broadcaster operating within the culture of
editorial independence and impartiality in TV news which is reflected in statute and
the Broadcasting Code. Ofcom avoids the issue, concluding that "in light of
conflicting views" they "do not consider that we can reach the view that in ternal
plurality will ensure sufficient plurality in the provision of news and current affairs
as part of a first stage review". The Secretary of State, reviewing all of the
evidence, should come to the only reasonable conclusion which is that, given the
existing level of external plurality, and the predictable continuance of Sky News as
an independent voice due to internal plurality mechanisms (both cultural and
regulatory), there is no threat to the sufficiency of plurality as a result of thig
Transaction.

(vi) Ofcom’s forward looking "dynamic assessment" is speculative and, by Ofcom’s
admission, provides no basis for a decision that there may be plurality
concerns. Ofcom explicitly does not rely on these issues in recommending to the
Secretary of State that a reference to the CC be made (at paragraphs 6.72 and 6.73 of
the Report) and the Secretary of State should ignore these speculative concerns
which provide no reasonable basis for a reference to the CC. Moreover, Ofcom fails
to distinguish in its assessment between effects on plurality and effects on
competition; the latter is subject to the exclusive jurisdiction of the European
Commission which unconditionally cleared the Transaction in a first stage review on
21 December 2010.

(vii) Any potential need for additional regulatory mechanisms in order for media
plurality to be monitored on an ongoing basis is irrelevant to the review of the
Transaction and any decision by the Secretary of State relating to this Transaction.

Should the Secretary of State decide to refer the Transaction on the basis of the Report, the flaws
identified in this submission would taint his decision.

Furthermore, there are a number of areas where Ofcom either fails to provide advice to the Secretary
of State at aI1 or fails to draw the natural positive conclusion from its findings (purportedly on the
basis that it is unable to decide on the relevance of various factors to an assessment of media
plurality in the time available to it). These are crucial factors on which the Secretary of State can
and should come to a view and which would enable him to conclude that the Transaction may not be
expected to operate against the public interest without the need of a CC reference. For example:

(i) The UK consumer group currently consuming news from Sky and News only is
minimal, less than 1%. This is accepted by Ofcom (paragraph 5.109) and follows a
similar finding by the CC in Sky/ITV. ...............
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(c)

1.13

1.14

1.15

Plurality in news consumption is crucial to the required qualitative assessment.
Ofcom acknowledges that the multi-sourcing of news is of relevance to plurality
(paragraph 4.59) and even "important" (paragraph 5.115). However Ofcom states at
paragraph 5.114 that: "The implications of multi-sourcing in relation to this
proposed transaction are complex and as a first stage authority we do not have
sufficient time to consider it fully". In fact, multi-sourcing by consumers is a key
feature contributing to the sufficiency of media plurality in the UK and this follows
on from the CC’s analysis of plurality in Sk-y/ITV. It is hard to see how increased
access to news sources, including the internet, does not enhance plurality. The
Transaction will have a-minimal impact on the plurality of consumption by
consumers and consumers will, on Ofcom’s analysis continue to access on average
2.8 independent sources of news if News and Sky were treated as a single source (as
opposed to 2.9 if they are treated separately).

(iii)

(iv)

Given the recognised ongoing existence of a multiplicity of other media enterprises
cross media the effect of the Transaction on the broader UK news agenda is crucial.
Ofcom concludes paragraph 5.123 that: "the available evidence does not point to a
conclusion that News Corp’s ability to influence through other media would be
materially enhanced by the acquisition."

The importance of internal plurality for Sky News as a TV broadcaster operating
within the culture of editorial independence and impartiality in TV news which is
reflected in statute and the Broadcasting Code has been accepted by the CC in
Sky/ITV. As noted above Ofcom avoids the issue, concluding that "in light of
conflicting views" they "do not consider that we can reach the view that internal
plurality will ensure sufficient plurality in the provision of news and current affairs
as part of a first stage review".

In fact, the Transaction poses no threat whatsoever to the sufficiency ofplurality in the UK

News has always submitted, and continues to submit, that the proposed Transaction poses no threat
whatsoever to the sufficiency of plurality when considered on an impartial and objective basis and in
the framework of the evidence which is relevant to the applicable statutory test.

Indeed, many of News’ propositions are supported by Ofcom’s own analysis and/or are based upon
the detailed analysis which was already carried out by tile CC of how to assess plurality in the
context of the Sky/ITV transaction and which does not, as a consequence, need to be revisited in the
context of this TransaCtion.

It is necessary, as a starting point to assessing plurality, to step back and to consider the broader
media environment and the number of voices available to and accessed by consumers in the UK.

The Transaction can only affect a cross-media audience and there is no reduction in
the number of independent newspaper proprietors or TV broadcasters in the UK as a
result of the Transaction

The number of newspaper enterprises in the UK remains entirely unaffected by this
Transaction. Enterprises such as DGMT plc, Guardian Media Group, Telegraph Media
Group and Pearson are well funded, with a strong commitment to the continued provision of
news in the UK and with distinct approaches to reporting and commenting on news.
Alexander Lebedev’s 2010 acquisition of the Independent, and the successful subsequent
launch of its sister title, "i", demonstrates that it is still possible for support to be found even
for loss-making newspaper enterprises in the UK. Indeed, after Lebedev acquired the
Evening Standard in 2009 and madeit a free ~paper; cir~ialiifidii had increased to over
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610,000 by February 2010, the highest in the paper’s 180 year history and more than twice as
high as the September 2009 figures (256,000).2

The number of TV news broadcasters in the UK also remains entirely unaffected. Sky News
will continue to face competition from competitors including both larger ones (such as the
BBC, ITV, Channel 4) and smaller ones (including, but by no means limited to, Euronews,
CNN, CNBC, Bloomberg, A1 Jazeera).

Online, each of these enterpriSes and more compete for audience attention and provide
distinctive sources of news reporting.

The BBC dominates each of TV, radio and online news and, as result, cross-media news
provision in the UK. On Ofcom’s own numbers, the BBC’s share of consumption is in each
of these media at least three times as large as the combined News/Sky group (even on the
basis of Ofcom’s inflated ’wholesale’ calculation of the group’s share). For TV, the media
that on Ofcom’s own research is by far the most important for UK news consumers, the
BBC’s share is eight times that of the combined News/Sky group. News references and
reach tell a similar story:

"The BBC has the largest share, representing 37% of the total [wholesale news]
references" (paragraph 1o28). "In terms of reach, the BBC (in the form of TV, online
or radio) is used by 81% of UK adults at least once a week. This, compares to 40%
for ITN, 33%for Sky News and 32%for News Corp." (paragraph 1.30).

The BBC has also recently reached an agreement with the government which secures its
funding for the next six years.

News’ position in newspapers (a declining segment within cross-media consumption) is
unchanged and Sky’s relatively modest share of TV news provision is unchanged.

Ofcom calculates" that News titles have a reach of 29.4% of UK adults (paragraph 4.23 and.
Figure 10). News still faces competition from a wide variety of strong newspaper
competitors. Newspapers are in any event, a decl~ining segment, as acknowledged by
Ofcom:

"Newspaper readershlip is also in decline, with the number of people reading a
Sunday title falling by almost 5% per annum over the nine years to 2009, while daily
readership has fallen at an average annualised rate of almost 3% over the same
period" (Report paragraph 4,20.-).

Sky News’ position in TV,news remains relafiveIy modest. Ofcom calculates Sky News to
represent 6% of TV news viewing (paragraph 4.16 and Figure 7). Consumers of Sky News,
by definition, have access to digital channels and therefore have a wide range of alternati_ve
news channels available to them. In other words, they consume news in a more plural TV
environment.

Ofcom acknowledges that there is no change in the relative influence of News or Sky Within
each traditional media platform:

"This transaction does not result in a change in the number, range or relative ability
to influence within three of the individual plao~orms - TV, radio and newspapers."
(paragraph 5.19)

See http~//www~p~c~uk/news/~nd~n-even{n~-standard~en~¥L~g~rec~rd-circu~ati~a-~res~news-~3139~i821’8;7~ .....................................
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Co)

(iv)

(v)

A culture of editorial independence in broadcast news supported by regulatory
requirements (the Broadcasting Code) will continue to ensure that Sky News remains
as an independent voice and that internal plurality within the broader News group will
be secured. This, together with the existing level of external plurality, removes any
doubt that might arise as to the sufficiency of plurality post-Transaction.

Ofcom recognises that these factors play a role in the analysis, but Ofcom fails to draw the
requisite conclnsion that the Transaction raises no cause for concern.

"We recognise that the impartiality rules may contribute as a safeguard against
potential influence on the news agenda by media owners" (paragraph 1.41).

"It is our view that cultural safeguards may be expected to go some way to
maintaining the editorial impartiality of Sky News" (paragraph 5.96).

In fact, the broadcast segment is characterised by consumer expectations for greater
impartiality than in other media, which News can hardly ignore:

"Many consumers do however understand that newspapers are more prone to
expressing a particular position than TV news" (paragraph 4. 85).

In Sky/ITV, News was already assumed to have control/material influence over Sky
and no concern about plurality was identified.

The OFT stated that "[BSkyB’s] largest shareholder is News Corporation (News Corp) with
a 39.02 per cent stake, along with several directorships, which is sufficient to confer control
over BSkyB. ,,3

In fact Ofcom assessed plurality in the previous Sky/ITV case precisely on the basis that Sky
and News were assumed to be part of the same enterprise. Ofcom took into account the
links between News and Sky in its plurality assessment on the basis that it treated "all media
enterprises under the same ownership or the same control as being controlled by one
person."40fcom has entirely reversed its position in this case and in its-substantive
assessment of the effects of the Transaction it treats Sky as an entity which is entirely
unconnected with News. This clear reversal by Ofcom was entirely unexplained.

The CC also took into account that News had material influence over Sky when assessing
media plurality in Sky/ITV and, having carried out a detailed review, advised that there was
no concern about plurality raised by Sky’s acquisition of an interest in ITV.

Ofcom ignores the importance of multi-sourcing and online news as a significant
contributor to plurality.

The average consumer in the UK accesses five different sources of news. Multi-sourcing
exposes consumers to a. variety of different views and enables them to take their own
decisions as to which sources of news coverage they find most interesting and attractive.

As acknowledged by Ofcom, the Transaction will not affect the number of sources to which
consumers have access, and will not impact on the fact that most consumers consume news
from a variety of sources.

OFT Report, paragraph 25.
Ofcom Report, paragraphs 4.4-4.7.
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(vi)

(vii)

"The loss of Sky as a distinct media enterprise would not materially change this
average number of news providers used by individual consumers" (paragraph 1.44).

The internet encourages more plurality in consumption and facilities access to a greater
range and variety of voices. Ofcom acknowledges that the interact is an expanding medium.

"we consider the inter, net and wider online news provision to be relevant in any
consideration of the sufficiency of plurality in the provision of news and current
affairs" (paragraph 2.18).

Ofcom acknowledges that the actual impact of the Transaction on consumers of news
will be minimal.

Replicating the analysis of media plurality which was carried out by the CC in Sky/ITV (as
set out in Appendix 1 to the CC’s report in Sky/ITV) News calculated that the number of
consumers in the UK who would in reality be directly impacted by a combination of Sky
News and News International newspapers is very small.5

¯ Only 6% of UK adults actively watch Sky News or visit SkyNews.com and actively read
News International newspapers or actively visit News International websites (the "Sky/
NI Overlap Group").

¯ Approximately 96% of the Sky/NI Overlap Group make use of other news sources, in
addition to Sky and News International sources.

Only 0.3% of the Sky/NI Overlap Group use only Sky and News International news
sources.

These figures appear to have been accepted by Ofcom (although Ofcom, misleadingly,
describes this consumer group as "relying on" news from Sky and News when in fact they
simply choose to consume news from Sky and News).

"Across the population as a whole, we found that few regular news consumers rely
solely on Sky titles or solely on News Corp titles: at the retail level, 2% rely solely
on news from Sky; and 1% rely Solely on news from News Corp; these shares do not
eha’nge materially if considering wholesale news provision" (paragraph 4.79).

"News Corp estimated that 6% of all UK conSumers relied on both News Corp and
Sky for news. Of these, approximately 96% also sourced news from other sources
as well. News Corp therefore estimated that the proportion of consumers who
would, post transaction, rely on only News Corp and Sky News and no other news
provider would be O. 3 % of the population" (paragraph 5.109).

Ofcom acknowledges that the Transaction will have no impact whatsoever on the
setting of the wider news agenda within the UK

Having considered carefully the evidence as to influence over the broader news agenda in
the UK, Ofcom concludes that:

"the available evidence does not point to a conclusion that News Corp’s ability to
influence through other media would be materially enhanced by the acquisition"
(paragraph 5.123)

5 See FTI Report paragraphs 6.24 to 6.44 and paragraph 2.9 of the ResPonse to the Issues Letter
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1.16

1.17

1.18

(d)

1.19

1.20

1.21

The fact that Ofcom acknowledges both the minimal impact off consumers and the lack of any
impact on the broader news agenda should provide the Secretary of State with significant comfort
that it is reasonable to conclude, having reviewed the evidence relied upon by Ofcom in its Report,
that the Transaction does not result in insufficient plurality for any audience in the UK.

News has made a number of submissions to Ofcom setting out its view of how the PIC should be
applied to the current Transaction. Each of the key submissions is attached to this submission to the
Secretary of State, as follows:

(i)

(ii)

(iii)

(iv)

News’ Initial Submission to Ofcom (Initial Submission) - attached at Annex 1;

FTI Report measuring plurality in news (Annex I of the Initial Submission, FTI
Report) - attached at Annex 2;

Perspective Report on past and future trends in plurality and the setting of the news
agenda (Annex II of the Initial Submission, Perspective Report) - attached at
Annex 3;

News’ Response to Ofcom’s Issues Letter (Response to Issues Letter) - attached at
Annex 4;

(v) Opinion of Lord Paunick QC (Annex 1 of the Response to Issues Letter, Lord
Pannick Opinion) - attached at Annex 5; and

(vi) Perspective analysis of media’s use of other media outlets as a source for stories
(Perspective Sources Analysis) - attached at Annex 6.

Without seeking to replicate this comprehensive body of evidence, News summarises the main
points of its case below, at the same time as addressing the key flaws in Ofcom’s report.

News is prepared to offer undertakings which eliminate Ofcom’s concerns

[REDACTED]

A decision on UIL rests with the Secretary of State. Ofcom has not provided the Secretary of State
with advice on this issue. Ofcom repeats a number of third party views on possible remedies at
paragraph 7.3 to 7.6 of its Report but it has not endorsed these views. In fact, remedies were not
discussed with Ofcom. In fact, no advice on this issue is required to be given by Ofcom and it is for
the Secretary of State to take his own decision on whether or not to accept UIL in place of a
reference to the CC, exercising his unfettered discretion. Specifically, if the Secretary of State
would otherwise ’intend to make a reference to the CC, he has the power to accept UIL from News
under paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate."

Should the Secretary of State still have concerns, having reviewed and considered News’
submissions, News is prepared to offer UIL in order to remedy, mitigate or prevent those concerns
from arising. These arguments will be addressed more fully in a UIL Proposal which will be
separately submitted to the Secretary of State, if required.
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1.22

.

(a)

2.1

2.2

2.3

2.4

2.5

2.6

~)

Pending a decision by the Secretary of State all News’ rights in relation to a possible legal challenge
based on the significant flaws in the way the administrative process has been run and/or the serious
flaws in the Ofcom Report are reserved.

THE RELEVANT STATUTORY QUESTION: THE KEY ISSUE IS THE SUFFICIENCY OF
PLURALITY WHICH OFCOM SIDESTEPS ENTIRELY

The PIC which the Secretary of State must take into account

In this case the PIC which the Secretary of State must take into account is:

"the need, in relation to every different audience in the United Kingdom or in a particular
area or locality of the United Kingdom for there to be a sufficient plurality of persons with
control of media enterprises serving that audience;" (section 58 (2C)(a) of the Enterprise
Act 2002)

Ofcom, at paragraph 2.8 of its Report quotes from Paragraph 7.7 of the Guidance on Public Interest
Intervention in Media Mergers published by the DTI in 2004 which.makes clear that the PIC:

"is concerned primarily with ensuring that control of media enterprises is not overly
concentrated in the hands of a limited number of persons. It wou_M be a concern for any one
person to control too much of the media because of their ability to influence opinions and
control the agenda. This broadcasting and cross-media public interest consideration,
therefore, is intended to prevent unacceptable levels of media and cross-media dominance
and ensure a minimum level of plurality. " (emphasis added)

Ofcom does not acknowledge the clear implication of this formulation which is that, ultimately, the
relevant public interest threshold is set at a high level. R is not any reduction in plurality which
would lead to preliminary concerns but only a reduction in plurality which threatens a "minimum
level of plurality". It is not any increase in the strength of one voice which would lead to concerns
but only an increase which leads to "unacceptable levels of media and cross-media dominance"
where dominance, in competition law terms, is a well understood and high thresl~old describing a
significant degree of market power. Furthermore, sufficient plurality is concerned with an ability to
"control the agenda". As noted above, the Report acknowledges at paragraph 5.123 that the
Transaction will have no impact whatsoever on the setting of the wider news agenda within the UK.

It most also be borne in mind that when the Transaction has been evaluated in parallel on
competition grounds, it has been unconditionally cleared by the European Commission in a first
stage review concluded on 21 December 2010 meaning that no concern as to the continued existence
of effective competition in media markets arise in this case.

It would therefore be unreasonable for the Secretary of State to trigger a lengthy and costly CC
process where, on an objective view, he is not convinced that the threshold for intervention is met (as
should be the case, in News’ submission, taking an objective view of the evidence set out in the CC’s
Report).

While media plurality is important and a matter of public interest, it is not the case that any reduction
in media plurality must be the subject of close examination, otherwise all media mergers would
automatically be required to be reviewed by the CC. Ofcom appears to have fundamentally ignored
this and to have drafted a Report to the Secretary of State based on a misunderstanding of the legal
test.

Need for counterfactual assessment is clear - this should not be confused with an assessment of
sufficiency of plurality ....
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2.7

2.8

2.9

2.10

2.11

2.12

(e)

Ofcom is correct that it is necessary to assess the possible effects of the Transaction with reference to
the current situation/the situation where the Transaction does not occur.

However, at paragraph 1.14 of its Report, and paragraphs 2.9 to 2.12 of its Report Ofcom confuses
two issues which should in fact be distinct steps in the statutory process. The first is for the effects
of the merger to be compared with the expected situation absent the merger - a counterfactual
analysis. The second is the need’for an assessment of sufficiency of plurality post-Transaction.

Ofcom makes no real attempt to consider (and provides no advice to the Secretary of State on)
whether there is sufficient plurality in the UK before the Transaction and what difference the
Transaction makes to the sufficiency of plurality. Ofcom ignores the concept of sufficiency
altogether and purports to treat any potential reduction in the level of plurality which currently exists
as a reason for a reference to the CC. This is explicit in paragraph 2.12 of the Report:

"We consider how the proposed transaction may affect the level of plurality in the market
today, and whether this may raise risks .for the public interest in terms of a potential
reduction in media plurality such that a fuller second stage investigation is warranted."

This is a misstatement of the legal test on the basis of which the Secretary of Sate is to make his
decision on reference to the CC under Article 5 of the Order. The PIC does not arise in every case
where two media voices which were previously distinct cease to be distinct. The PIC is narrower
than this and is potentially relevant only where a reduction in the number of voices is such that it
threatens to result in insufficient plurality. The Report has failed to provide a@cice on the
fundamental question to be addressed by the Secretary of State in his decision on reference.

The Secretary of State must form a view on the level of plurality which is/would be sufficient in
order to assess the potential effects of the Transaction and to decide whether the Transaction raises
concerns which might justify a reference to the CC. In addressing the former question, it is highly
relevant that (a) at the time of entry into force of the Communications Act 2003 Parliament must
have assumed that plurality was sufficient; and (b) in 2007 as result of the Sky/ITV review, plurality
both in TV and cross-media was found sufficient, even if Sky had retained its stake in ITV. This
suggests that the CC felt that the level of plurality was not only sufficient in 2007, but that there was
an appreciable margin of safety. Moreover, media plurality has increased since both 2003 and 2007
for reasons set out in the FTI and Perspective Reports. The assumption must therefore be that pre-
Transaction plurality was already sufficient by some margin. Ofcom has failed to demonstrate that
plurality would be reduced, as a result of the present Transaction, to a level below that subsisting in
2003 (or 2007) that could reasonably be said to lead to insufficient plurality.

Ofcom sidesteps this question at paragraph 2.10 of its Report by referring to a number of
submissions from third parties 6 which claim that plurality is insufficient in the UK. In a
controversial case such as this one, the fact that two lobbying organisations, the NUJ and two
academics (cited by Ofcom in footnote 35) express a particular view can hardly be taken as evidence
that that view holds any weight whatsoever and it is not acceptable for Ofcom to refrain from taking
its own view on this issue and advising the Secretary of State accordingly. Ofcom’s failure to engage
with the issues calls into question the reliability of its Report and the Secretary of State must come to
a conclusion Oil whether or not he would be minded to refer in full awareness of the flaws in the
Report.

A lower Standard of proof for a preliminary "phase r’ review does not mean that the statutory
test can be disregarded or changed or that Ofcom is permitted to avoid difficult questions
altogether

.

Specifically, Ofcom refers to submissions from: 38 Degrees, C~tmpaign for Press and Broadcasting freedoms, the NUJ and two academics.
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2.13

2.14

2.15

2.16

2.17

2.18

Q

(a)

3.1

Ofcom also confuses the permissive nature of a first stage review in terms of the threshold to be met
before Ofcom can recommend to the Secretary of State that the Transaction might merit further
review (described at paragraph 2.4 of its Report) with an ability to stop short of analysing the key
question posed by the PIC - whether there is a risk that the Transaction will result in insufficient
plurality.

The fact that the Secretary of State is only required at this stage to determine whether it is or "may be
the case" that the Transaction "may be expected to operate against" the relevant PIC does not
remove the fact that the relevant PIC concerns "sufficiency of plurality" of "persons with control of
media enterprises serving.that audience". Ofcom has side-stepped the key question of the statutory
test.

Throughout the Report there are many places where Ofcom’s view is that it is unable to decide on the
relevance of various factors to an assessment of media plurality in the time available to it. In many
cases, these "open" questions are not specific to this Transaction but would apply equally to any
merger between media enterprises operating on different media platforms.

For example, Ofcom states at paragraph 5.114 that: "The implications of multi-sourcing in relation to
this proposed transaction are complex and as a first stage authority we do not have sufficient time to
consider it fully". In fact, multi-sourcing by consumers is a key feature contributing to the
sufficiency of media plurality in the UK and this follows on from the CC’s analysis of plurality in
Sky/ITV. It is hard to see how increased access to news sources, including the internet, does not
enhance plurality. Ofcom is a specialist regulatory body which carries out regular, broad reviews of
media consumption by consumers in the UK. Ofcom tmderstands very well that consumers use
varying platforms to consume content and that access to content is being increasingly facilitated by
the growth of the internet and digital media. Ofcom also had 40 days to carry out its "first stage"
review (having been warned in advance by the Secretary of State that a reference might well be
made). In a similar length of time, the European Commission, assessing the competition impact of
the Transaction, carried out a full and detailed review, consulted with all interested parties, and came
to the decided view, set out in a reasoned decision of 60 pages, that the Transaction raised no
competition concerns.

Ofcom’s struggle With these issues is even more baffling given Othat only three years ago Ofcom, and
then the CC, had to assess the sufficiency of media plurality for a cross media audience in Sky/ITV,
where Sky’s existing links with News were already taken into account. In any event, there is ample
evidence to conclude that ttte Transaction would not result in insufficient plurality, as summarised in
section 1 (c) above.

It is therefore unacceptable that News should be penalised, by means of a reference of this
Transaction to the CC for a more detailed review, because Ofcom had not decided what they believe
the appropriate framework for the analysis of plurality in cross-media markets to be and/or were not
able to progress to form a view on the facts within the reasonable time allotted.

OFCOM’S MISTREATMENT OF SKY’S ACTMTIES PROVIDING NEWS CONTENT TO
THIRD PARTIES PERVADES ITS ANALYSIS AND LEADS TO A DRAMATIC
OVERSTATEMENT OF THE POTENTIAL IMPACT OF THE TRANSACTION

The share of media enterprises to whom Sky wholesales news cannot be attributed to Sky
under the relevant statutory test

The PIC specified in this case and set out at section 58 (2C) of the Enterprise Act requires an
assessment of the sufficiency of the number of "persons with control of media enterprises serving
[each different audience in the UK]".
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3.2

3.3

3.4

3.5

3.6

3.7

(b)

Section 58A provides a definition of media enterprises:

"(1) For the purposes of section 58 and this section an enterprise is a media enterprise if it
consists in or involves broadcasting.

(2) In the case of a merger situation in which at least one of the enterprises ceasing to be
distinct consists in or involves broadcasting, the references in section 58(2C)(a) or this
section to media enterprises include references to newspaper enterprises.

(3) In this Part "newspaper enterprise" means an enterprise consisting in or involving the
supply of newspapers." (emphasis added)

Sky’s wholesale provision of news is not an activity of a "media enterprise serving a relevant
audience" under the Enterprise Act and should therefore be disregarded. 7

It is the controller of Channel 5 who is responsible for the content and editorial policy of Channel 5
news, regardless of the fact that the content is in practice, at this time, sourced by Channel 5 from
Sky. The same applies to Sky’s wholesaling of news content to Independent Radio News (IRN). It
is the radio broadcasters who remain responsible for their news content rather than Sky.

Ofcom acknowledges this to some extent. It comments, at paragraph 2,20, that:

"Sky’s provision of news...to other media enterprises may not, of itself, bring Sky within the
definition of "media enterprise" fo# the purpose of the statutory test. However, it is relevant
to the question of the contribution made by those other media enterprises to plurality. In
any event, Sky... indirectly serves a variety of audiences besides its retail audiences, through
wholesale news provision. ""

Later, Ofcom generally analyses data both including and excluding the wholesale supply of news,
but in drawing itsconclusions inevitably relies on the data which takes account of the wholesale
supply of news by Sky News to Channel 5 and IRN. Indeed, in its analysis of cross-media
consumption (key to its overall conclusions)it only presents its data including the wholesale supply
of news.

Ofcom treads a very fine line as regards Wholesale provision, emphasising that the type of wholesale
arrangement entered into by Sky and ITN must be taken into account, but that the upstream supply
of stories by news agencies such as Reuters and AP does not need to be taken into account
(paragraphs 4.6 to 4.8). Such a selective approach to defining the relevant sources of influence
seems designed to emphasise the importance of Sky News, while minimising the relevance of other
media players. By contrast, the CC in Sky/ITV reported submissions it had received as follows:

"FiVe tom us that, in its experience, the costs of news provision are falling, due to advances
in digital technology and distribution. This could mean many more companies being
potential news providers to Five when its contract is next up for renewal. In addition to Sky
News and ITN, this could include international news organizations such as CNN, Reuters
and APTN. Should they feel inclined, Five considered that any one of these organizations
couM recruit the staff to provide the dedicated "front end" resources for a high-quality news
programme, while relying on its own infrastructure to support this ,,8

Agreements for the supply of news content are temporary commercial arrangements

See, in addition News’ Ir~tial Submission, paragraphs3.14 to 3.18.
At Appendix H of the CC Report.
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3.8

(c)

3.9

3.10

3.11

3.12

3.13

3.14

There is nothing permanent at all about the supply an’angements between Sky and Channel 5 or IRN
and they can be lost as well as won. The current arrangements represent a choice on the part of the
responsible broadcaster, to sourcewholesale content from Sky for a particular period, on the
understanding that the broadcasters will (as they are obliged to do) retain full editorial control over
their own stations.

News cannot interfere with the editorial content provided by Sky to third parties - this is
highly relevant to the issue Of internal plurality

Ofcom does not even take into account the indirect, limited and temporary natXtre of these
arrangements when assessing the extent to which "internal plurality" is relevant to the analysis in
section 5 of its Report.

It does not consider that:

(i) in practice, there is no reason to believe that News would interfere with editorial
decision making at Sky News;

(ii) there is a clear and important additional barrier preventing News from interfering
with editorial decision making in relation to news provided to Channel 5 and IRN
given that the broadcasters who remain responsible for broadcast news content could
object to any interference by news and would certainly be likely to object to any bias
in the news content presented to them; and

(iii) in addition to drawing on the IRN feed, many commercial radio stations create their
own national news bulletins drawing on a variety of sources.

f

As the CC noted in its Report in Sky/ITV (in the same paragraph 5.55 from which Ofcom selectively
quotes in its Report):

"The channel operator remains ultimately accountable (including to the regulator) for the
news that is presented on its channels. The presentation of individual news stories may on
some occasions be discussed between the programme provider and the channel operator
either before or after transmission."

By contrast, Ofcom did acknowledge the limits to wholesale provision to a greater extent in its
Report to the Secretary Of State for BIS in Sky/ITV in relation to the arrangements which were then
in place between ITN and IRN (albeit later drawing the wrong conclusion as to a potential threat to
media plurality, as was later found by the CC and the Secretary of State for BIS who identified no
such threat):

"since IRN self-supplies some news and II~ acts only as a-sub-contractor of IRN in the
provision of news content for radio stations, ITN’s influence on radio news may be less
significant" (paragraph 4.33 of Ofcom’s Report in Sky/ITV)"

Ofcom’s analysis of the share and influence of Sky News is misleading

It is not legitimate to attribute the audience share of Channel 5 and independent commercial radio to
Sky when assessing the strength of different media enterprises and to treat this "indirect" audience as
the equivalent of the direct audience of Sky News, which Ofcom does at paragraphs 1.23 and 1.27 of
its Report and throughout section 5.

Sky’s provision of News content to third party broadcasters accounts for the vast majority of the
increment that Ofcom identifies as resulting from the Transaction. At paragraph 5.28 Ofcom claims
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3.15

3.16

3.17

3.18

that "News Corp will account for 23.7% of all minutes of news consumption- a 9.8 percentage point
increment". A full 6.7 percentage points of the share of minutes attributed by Ofcom to Sky News in
fact represents commercial radio listening. An additional 0.7 percentage points of the share
attributed to Sky News represents viewing of Channel 5. Ofcom places appreciable weight on this
analysis of consumption, saying it "provides a useful overview of the parties’ relative positions and
ability to influence public opinion". Stripping out the provisions of news via IRN and Channel 5,
which is a wholly different activity from broadcasting directly to consumers, the increment to
News’ existing share of consumption, on the basis of Ofcom’s caleu!ation, is a mere 2,4%,
representing a total share of consumption of 16.2%. This is hardly at a level where concerns would
arise as to "unacceptable levels of media or cross media dominance" as required by the DTrs
Guidance on the application of the media plurality test. If other flaws in Ofcom’s exercise (identified
below) were corrected, this share wOuld be even lower.

In addition, there are two specific factual errors in Ofcom’s calculation of the importance of news on
commercial radio:

(i) Ofcom’s ’;share of minutes" analysis is based on a weighting of 5% of commercial
radio output being national news, or three minutes per hour. Ofcom’s "share of
minutes" analysis is based on a weighting of 5% of commercial radio output being
national news, or three minutes per hour. In fact, the actual amount of news
included in such services will v ape considerably, for example, the main news
programming provided by Sky to ItlN for on-sale to its client stations is a two
minute news bulletin each hour.

(ii) Ofcom assumes that Sky (via IRN) supplies all national news on .commercial radio.
But this too is an error. Many stations do simply rebroadcast the IRN bulletins in
off-peak hours, but in peak hours (obviously far more important for minutes of news
consumption) many stations wi!l create their own national news bulletins, writing
their own scripts drawing from a number of sources, including but by no means
limited to IRN.

Correcting for these two errors (based on a conservative assumption of half of radio news
consumption being of bulletins created locally rather than by Sky), the impact of the transaction
would drop significantly. If Sky was treated as providing two minutes of news per hour rather than
three this would change from a 9.8 percentage point increase to 5.3 percentage point increase,, even
on Ofcom’s inappropriate wholesale basis.

Ofcom’s approach in emphasising the degree of trust which consumers place in Sky News, in
addition to the aggregate share of Sky taking into account wholesale provision, is equally flawed.
Nowhere in the Report does Ofcom suggest that commercial radio stations are a key source of news
content or an influential source of news for consumers or that an acquisition by News of some level
of influence over content provided to independent radio stations (which is ultimately under the
editorial control of those stations) is a matter which would raise concerns. To be coherent, if the
trust and authority of Sky News were to form any part of the Secretary of State’s analysis, the
consumption of news via independent radio stations and via Channel 5 must be ignored.

Stripping out Sky’s wholesale of news to other news providers, it is clear that Sky News has only a
very small share of minutes of consumption and a very limited audience reach; the increment to
News existing share of news consumption is modest. If the Secretary of State were to take the
reasonable view that Sky’s provision of wholesale news must be discounted when assessing its
audience share and its ability tcr influence consumers, this in itself would fundamentally change the
conclusions which should be drawn from the Ofcom Report. The small increment to News’ existing
sh~e of cross-meSa c0nstm!pt!on (c0mb~ed wit!a the !ack. 9f ~.~qhan~ge.!n~.i~en~ber~, r~ange or
News’ relative ability to influence other news providers within newspapers or TV news
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[

4.2

4.3

acknowledged by Ofcom at paragraph 5.123 of the Report) is in fact a reasonable basis for
concluding that the Transaction does not raise media plurality concerns or pose any threat to the
public interest.

ERRORS IN OFCOM’S ANALYSIS OF NEWS PROVISION AND CONSUMPTION

Ofcom makes a number of key errors in analysing news provision and consumption:

(i) It relies excessively on "share of minutes" which understates BBC’s role and the importance
of online and over-emphasises the importance of newspaper publishing.

(ii) Ofcom attributes the entire reach and share of national commercial radio news to Sky News
and essentially treats this as the equivalent of Sky News’ ability to reach and influence
consumers directly. This is both factually incorrect and nonsensical.

(iii)

(iv)

It relies excessively on a narrow view of reach which is not a good proxy to measure the
plurality of voices available to a cross-media audience.

The’ issue of multi-sourcing, which is crucial to an assessment of cross-media plurality, is
noted to be "important" but in practice is ignored in Ofcom’s analysis of the impacts of the
Transaction. In fact, multi-sourcing (which is increasingly being facilitated by use of the
internet as a medium of accessing news) plays a crucial role in ensuring that consumers are
exposed to a variety of opinions. The absolute level and the rise of multi-sourcing
contribute substantially to the sufficiency of plurality and will continue to ensure a plural
news environment in the UK.

Ofcom excludes from its analysis the regional newspaper groups (which publish numerous titles that
provide national news) on the basis that "they do not provide news to a UK-wide audience, and will
have lower circulations and readerships for individual titles compared to national newspaper
groups". However, across their titles, these groups do provide news to a very significant portion of
the UK population, and the reach of each of the groups is comparable to that of the FT or the
Independent (which Ofcom does include in its analysis). While individual titles will have lower
readership, Ofcom elsewhere in the Report dismisses the value of internal plurality, and as a
practical matter national news may well be centrally provided to relevant titles within a group. Thus
to be consistent, Ofcom should view regional press on a group basis, not a title-by-title basis (exactly
as it does for News).

Ofcom has undertaken new researcfi to investigate cross-media consumption (described in paragraph
4.39 of the Report), asking consumers which media outlets they regularly use. However, there are
two substantial errors in this research:

(a) It has defined ’regular’ usage differently for Sunday newspapers (’once a month’) from all
other media (’once a week’). This is an arbitrary and highly distorting distinction. There is no
reason to believe that, as regards influencing public opinion, reading a Sunday newspaper
once per month is equivalent to reading a daily newspaper once per week - the far more
natural assumption is that the same frequency gives the same influence. The effect of this
error is to materially overstate the starting share of News, since the importance of Sunday
papers (where News is relatively strong) is likely over-weighted by a multiple of 4 or 5.

Co) There was an error in the design of the questionnaire acknowledged by 0fcom in footnote 89
of the Report. Ofcom offered consumers a list of Sunday papers to select which ones they
read. However this list omitted high circulation titles including the Mail on Sunday, Daily
Star on Sunday, Sunday Express and People (none of which are News titles). While
respondents were able to ’write ~in’ other responses, it is. a fundamental principle of consumer
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4.5

5~

(a)

5.1

5.2

5.3

research that prompted responses will be higher than unprompted. Thus the effect of. this
error is to suppress reporting of usage of non-News Sunday titles, thereby exaggerating
News’ share.

In addition to its analysis of cross-media consumption based on market research, Of’corn also
considers cross-media consumption based on minutes of usage (described in paragraph 5.24 onwards
of the Report). However, this analysis is based on fundamental errors of fact, specifically in relation
to the amount of news provided by Sky to IRN and Ofcom’s erroneous assumption that Sky (via
IRN) supplies all national news on commercial radio (as set out in more detail at paragraph 3.14
above). These errors have the effect of substafitially overstating the impact of the Transaction. As
discussed in section 3 above, itis a further error to attribute this wholesale share to News.

Given that correcting for even these basic factual errors would substantially reduce both the
incremental impact of the Transaction (from 9.8 percentage po!nts to 5.3 percentage points) and
Nev& aggregate share, it calls into question whether (even on its own logic) Ofcom’s overall
conclusions regarding the Transaction are valid and adds weight to the argument set out at paragraph
3.16 above that in fact the analysis set out in Ofcom’s Report, once key errors have been corrected,
provides a basis for deciding that the Transaction does not result in insufficient plurality.

FLAWS IN    OFCOM’S    ANALYSIS OF    THE    POTENTIAL EFFECTS OF THE
TRANSACTION

Ofcom does not take account of Sky’s existing links with News

News accepts of course that the Transaction brings about a change in the nature of its legal control
over Sky. However, as confirmed by the Court of Appeal in Sky/ITV, this does not mean that - in
carrying out a qualitative analysis - it is permissible to ignore the current level of control exercised
over Sky’s editorial policy and the changesthat the Transaction will bring about in that respect:

"[...] it seems to us that the Commission Was correct to hoM that, whereas in reckoning the
number of controllers of media enterprises for the purposes of section 58(2C)(a) on!y one
controller is to be counted in respect of both or all of the relevant enterprises (here Sky and
ITV), nevertheless, when it comes to assessing the plurality of the aggregate number of
relevant controllers and to considering the sufficiency of that plurality, the Commission
may, and should, take into account the actual extent of the control exercised and exercisable
over a relevant enterprise by another, whether it is a case of deemed control resulting from
material influence under section 26 or rather one of actual common ownership or control. ,,9

In fact, Ofcom assessed plurality in the previous Sky!ITV case precisely on the basis that Sky and
News were assumed to be part of the same enterprise. Ofcom has entirely reversed its position in
this case and in its substantive assessment of the effects of the Transaction it treats Sky as an entity
which is entirely unconnected with News. The CC also took into account that News had material
influence over Sky when assessing media plurality in Sky/ITV and, having carried out a detailed
review, advised that there was no concern about plurality raised by Sky’s acquisition of an interest in
ITV.

Although it acknowledges that pre-Transacfion Sky is not an entity which is unconnected with News
at paragraphs 5.3 and 5.4 of the Report, Ofcom proceeds to treat Sky News as: (i) an entity entirely
separate from News pre-Transaction; and (ii) an entity under the editorial control of News post-
Transaction.

British $lty Bta~rdeastirtg GYoup Pic v Competition Commisston;’C~ of’Appe~ff (Civil Divfsto~r~, 21. Jauuary~20~tO;’[20.tOl E-WCA Civ 2
(Sky/ITV), at paragraph 121.
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(b)

5.8

5.9

In fact, News was a founding share-holder of Sky over which it initially had sole control. Sky News
was launched as a channel in 1988, at a point when the then four-channelSky Television service was
under the sole control of News, having been announced to the British Academy of Film and
Television Arts by Mr Rupert Murdoch on 8 June 1988.

At the present time, News clearly continues to have a degree of commercial influence over Sky
which is sufficient to count as "control" for the purposes of the Enterprise Act. News holds 39.02%
of the shares in Sky and from 2007 until the present day has had between four and five affiliated
Directors on the board of Sky at any one time. Mr James Murdoch was the CEOof Sky from 2003
to 2007 and is currently the non-executive Chairman of Sky.t°

Ofcom’s attempts to consider what has changed as a result of the Transaction are unsatisfactory. At
paragraph 5.60fcom considers that, as a result of the Transaction, News would be able to take
decisions that are in the exclusive commercial interest of News. At paragraph 5.70fcom considers
that, as a result of the Transaction, News "may also gain a greater ability to exert influence over
editorial decisions". The first issue is irrelevant to plurality and the competition implications of
News acquiring control over Sky have already been assessed by the European Commission. The
second concern can be addressed entirely by establishing that there is adequate internal plurality (a
questionwhich is dealt with below).

Ofcom does not consider whether, if News was really motivated to interfere with editorial decisions
at Sky News (which Ofcom appears to assume in identifying concerns about plurality), it already has
some ability to do so but does not. Again, the failure to engage with the issues arising in this case
fundamentally calls into question the reliability of Ofcom’s analysis and the conclusion that any real
risk to the sufficiency of plurality arises as a result of the Transaction. Ill contrast, the CC in its
review of the Sky/ITV transaction expressly recognised the editorial independence of Sky News:

"BSkyB and the BBC, which both provide news in-house, emphasized the role of their
editorial staff in determining the day-to-day content of their programming. BSkyB told us
that all editorial decisions regarding the content of BSkyB’s various news services were
taken by the Sky News editorial Staff. BSkyB board’s role was to consider the competitive
strategy and funding of BSkyB "s news content at a high leve# it had no role in the day-to-
day editorial control of Sky News content on television or online. We received no evidence
from third parties to suggest that senior executives at BSkyB or its parent companies exerted
influence on the Sky News agenda." ~

Ofcom fails to give sufficient emphasis to the fact that the~ number of newspaper providers, and
the number of TV broadcasters is unaffected

Ofcom correctly identifies that in this case the only conceivable impact of the Transaction would be
on a cross-media audience in the UK. On any analysis: (i) the number of newspaper voices in the
UK remains unchanged post-Transaction; (it) the number of TV broadcast voices in the UK remains
unchanged post-Transaction; and (iii) radio is unaffected and/or the number of radio voices remains
unchanged; and (iv) while News and Sky both provide news coment Via the intemet, so do a
multitude of other providers.

The Transaction therefore has no impact whatsoever on the sufficiency of plurality for consumers
who only read newspapers and.consume no other sources of news. It also has no impact whatsoever
on consumers who only watch television news and consume no other sources of news. It is simply
not credible to suggest that combining the intemet platform of Sky with those of News hltemational

See paragraphs 4.4 to 4.l I of the Initial Submission. That these interests confer "control" over Sky was acknowledged by the Ofcom, the
OFT and the CC in the 2007 review of Sky’s acquisition of 17.9%. of the shares in ITV (See paragraph 4.5 of Initial Submission in
particular) ...................................... : .....
At paragraph 5.57.
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5.11

5.12

5.13

5.14

5.15

newspapers could conceivably reduce plurality to any material extent or have an adverse effect on
the public interest in the UK. It is only consumers who consume news via multiple platforms
who would potentially experience any change.

Therefore, it must surely be the case that the fact that the existing number of providers will continue
to provide news within each separate medium "raises the bar" in terms of identifying a public interest
concern arising from this Transaction.

Combination of Sky News and News International newspapers would have no material impact
on the range and variety of cross-media voices available to and accessed by consumers in the
UK

Any analysis needs to take account of the fact that alternative sources of news are increasingly not
"substitutes" in any meaningful sense. Those news media which are fastest growing (internet news
and, to a lesser extent, TV news) are in most cases free at the point of consumption, enabling
consumers to access multiple sources of news at no incremental cost and thereby encouraging
consumption from multiple sites or channels, as the case may be. Furthermore an increase in
audience for one source of news does not necessarily mean a reduced audience for another source of
news. A qualitative assessment of cross media plurality is possible (and it has been done in the
Sky/ITV case) but cannot be done in a meaningful way without looking at both news provision and
news consumption - not separately (as Ofcom does) but in combination.

More multi-sourcing in consumption means that UK consumers are exposed to a variety of different
views and should be able to take their own decisions as to which sources of news they find more
interesting and attractive.

In fact, on average, in the UK each consumer of news currently consumes five different sources of
news according to the FD Survey of news consumption in the UK (see FTI Report paragraph 5.38).
Trends in multi-sourcing, and an increased tendency by consumers to access news via the interact
(described fUl:ther below) will continue to operate to increase plurality in the UK12:

¯ Most viewers of TV news consume one or two source of news (and most of those using a single
source will exclusively watch BBC news given that (he BBC has a 75% share of news viewing);

¯ Most readers of newspapers read only one national paper, with a Smaller group reading two.

¯ Most people who use intemet news sources consume 3 or 4 sources of news.

Ofcom acknowledges ihat the multi-sourcing of news is of relevance to plurality (paragraph 4.59)
and even "important" (paragraph 5.115). News submits that, particularly given the need to focus on
a cross-media audience (which by definition is consuming news across multiple platforms), the
Secretary of State should acknowledge that the multi-sourcing of news by consumers is fimdamental
to any analysis of the sufficiency of plurality.

Assuming an equal number of news voices, it is indisputable that where the relevant audience
engages in more multi-sot~rcing of news rather than less multi-sourcing of news, the environment is
more plural. This idea is illustrated further in the diagram set out at paragraph 2.5 of News’
Response to the Issues Statement and reproduced below. It seems indisputable that scenario C is a
more plural news environment than A or B (even though C has the smallest number of players and,
as a market, C is more concentrated than B):

Illustrative Scenarios of News Consumption

(See paragraph 5.6 of the FTI Report which is based on data from Touchpoints and other sources. See also paragraphs 2A to-2.8 of the
Response to the Issues Letter.)
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At paragraph 5.116, having said that ~he [eve1 of multi-sourcing of individual co~sumers is
important, and having caIculated that the Transaction makes essentially no di~5£erence ~o the number
of distinct enterprises used by the average consumer ~a drop ¢rom 2.9 to 2.8 on Ofcom’s wholesale
basis), Ofcom dismisses this ~5.ctor on the basis ~hat "~,hat matters more [oo°] is the n~mber and
range of news providers ~sed by’ ~ll consumers a~d their relative sign~{~cance~ rather ~han the
number of news providers used by each, i~div,i&~,a~ cons~mer."

The distinction that Ofcom purports to draw ~s meaningless and it carmot oe relied upon rationally to
dismiss a factor that Ofcom recog~iscs to be importanL If the range of news prowders ased by at1
consumers is acknowledged to be relevam, then the range of sews providers used by individua!
consumers must be relevant ~o the overs1! assessment, since the latter represents an aggregate view
of the range used by individua! consumers° News has provided evidence o~ patterns of behaviour
which in the aggregate enable a decision~maker to reach a view of degree of overaU plurality
Moreover, in so far as Ofcom beUeves the "word of mouth." [ransmission of wews between
consumers to be an important factor, this would tend to increase the potential reach of smaUer
players by comparison with larger players. The vast maioriV of people will already be aware of the
BBC’s reporting of an issue but they might find out something new from discussions of A[ Jazeera’s
coverage.
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6.1

6.2

6.3

The importance of multi-sourcing was implicitly recognised by the CC in Sky/ITV. In Appendix I to
the CC’s Report, setting out evidence used by the CC to assess plurality, the CC considers, among
other metrics:

- The number of different media platforms through which consumers actively take news;

- The number of different channels on which customers actively watch television news;

The proportion of the population who actively took news from ITV and Sky/News Imtemational
but from no other source.

News has also estimated the proportion of consumers who would, post Transaction, rely only on
News Interriational and Sky News and no other news provider. It has done so using the same
methodology used by the CC in Sky/ITV. This group accounts for only 0.3% of the UK population,
a very similar share to that identified in Sky/ITV (see paragraph 1.15(vi) above for a more detailed
summary of News’ overlap analysis). Ofcom accepts that these estimates are broadly correct.
Therefore~ the Transaction would have no material impact on the range and variety of cross-media
voices in the UK.

Given the plethora of choices of news provision available to consumers in the UK, if consumers
should begin to dislike the approach taken by Sky News, they are far from obliged to continue to
watch it. Consumers have more than sufficient other choices available to them and can easily switch
channels, or, for that matter, switch newspapers if they prefer. By definition, consumers of Sky
News have access to digital channels and a wide variety of alternative news content. Ofcom
acknowledges that within TV (as well as within newspapers), this Transaction does absolutely
nothing to reduce the continued existence of that field of choice. Should Sky News consumers wish
to switch to a different news media, flaere are many sources of news available that are independent of
News, both in paper copy and online.

OFCOM FAILS TO EXPLAIN WHY INTERNAL PLURALITY DOESNOT ENSURE

SUFFICIENT CROSS MEDIA PLURALITY

TV broadcast news operates in a particuIar cultural and regulatory context

Ofcom does not adequately address the question Of internal plurality in relation to Sky News as a TV
broadcaster and its relevance to an overall assessment of plurality. Ofcom simply states that "in light
of conflicting views" they "do hot consider that we can reach the view that internal plurality will
ensure sufficient plurality in the provision of news and current affairs as part of a first stage review"
(p~agraph 1.39).

Ofcom does not explain why it considers that internal plurality resulting from Sky News’ position as
a TV news broadcaster does not ensure sufficient cross media plurality in combination with other
external factors. In contrast, the opinion by Lord Pannick QC (as provided by News to Ofcom and
as attached at Annex 5), makes clear that the impartiality rules in the Communications Act 2003 help
to ensure that, in practice, the owner of a television station (or the news editor) could not intervene to
require news items to receive lesser (or indeed greater) prominence for political reasons, or no
coverage at all. The Secretary of State can and should come to a definitive decision on this issue
without the need for a protracted investigation by the CC.

TV news in the UK has traditionally been very different from news presented in newspapers and this
tradition of strict impartiality in broadcast news is protected in the Broadcasting Code which
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t5

16

prevents broadcast channels from displaying bias in their presentation or selection of stories}3 As
the CC found in Sky/ITV:

’~[W]e concluded that the regulatory mechanisms, combined with a strong culture of
editorial independence within television news production, were likely to be effective in

eW "preventing any prejudice to the independence of lTY n s (emphasis added).14

"In television news, existing regulatory mechanisms--including quality controls (eg in the
Broadcasting Code), requirements for impartiality and quotas for television news and
current affairs programming--reduce the scope for influence over editorial decisions by

~, 15
owners of television channels which broadcast news .

The Report states that News’ submissions on internal plurality "are made in the context of a
regulatory framework" (paragraph 1.40). News’ submission goes further than this - internal plurality
in TV broadcasting results from practical/cultural factors which would prevent News from dictating
the editorial policy of Sky News, and these factors are reflected in and reinforced by the regulatory
environment and the Broadcasting Code. This is entirely consistent with the CC’s findings in
Sky/ITV and there is no need for further regulatory consideration of this issue.

There is no reason to believe that the independence of editorial decision making at Sky News
will be impacted as a result of the Transaction

As noted above Ofcom acknowledges but does not take account of the fact that pre-Transaction, Sky
is not an entity which is unconnected with News. News’ commercial influence has not in the past
and will not in the future translate to an ability to dictate the editorial policy of Sky News due to: (i)
the prevailing practice and Cul~xe of editorial decision making in TV news.in the UK and (ii) the
regulatory context within which broadcast news operates

At paragraph 5.100 and 5.101 the Reportstates "We recognise that it is possible that Sky News may
remain a strong and independent voice from an internal plurality perspective even while no longer
part of a distinct media enterprise. However, in a situation where Sky is wholly owned by News
Corp and where we have received a significant number of representations that a proprietor may
want to interfere with editorial decisions, we need to understand what would in practice prevent
such intervention."

The nature of editorial decision making, particularly in the specific environment of TV news in the
UK means that it cannot be assumed that commercial influence necessarily translates into editorial
influence. Editorial decisions will remain with the Sky News management and are not a matter for
the shareholders or the board of Sky1~. In reviewing Sky/ITV, the CC commented that:

"the evidence that we received suggested to us that there was a strong commitment to
editorial independence across television news broadcasting which would lead to editors
resisting any direct board intervention or intervention from shareholders to set the news
agenda¯" (Paragraph 5.68 CC Report)

News would also argue strongly that the experience with The Times, which operates under the
supervision of an independent board specifically established to maintain impartiality and prevent
interference°with editorial content, shows that the independence of specific titles can be maintained

These arguments are set out further in paragraph 4.20 of the Initial Submission, in paragraphs 4.4 to 4.7 of the response to the Issues
Statement and in the Lord Pannick’s OpiniorL Lord Pannick’s Opinion shows that the position set out by the CC in Sky/ITV which is
relied upon by Ofcom in paragraph 1.42 of the Report is not correct.
CC Report, paragraph 41.
CC Report, paragraph 5,54.                          , .......................................................
This was described further at paragraphs 4.12 to 4.19 of News’ Initial Submission:
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even in the newspaper context which is very different, indeed at the other end of the spectrum, from
broadcast news and where no general obligation of impartiality applies.

Ofcom casts doubt on the practical independence of The Times at pages 68 and 69 of its Report in an
egregious example of the selective quoting of evidence. Ofcom quotes vague evidence from Andrew
Nell (widely reported in the press as having left his position as editor of the Sunday Times in 1994
"on bad terms") and does not refer at all to the direct oral evidence provided to Ofcom, in a meeting
on 2 December 2010, by John Witherow who has been the editor of the Sunday Times since 1994.
John Witherow reported that no editorial influence whatsoever was exercised by News over the
content of the Sunday Times.

In addition, evidence in relation to the independence of Sky News (summarised in paragraph 5.76 of
the Report) is unreasonably dismissed without explanation on the basis that "past behaviour may not
necessarily be a reliable indicator of future behaviour." In fact, as News maintained in the Initial

- S~abmission, the acquisition by News of full legal control over Sky would not jeopardise the editorial
independence of Sky News for the following reasons: (a) Sky’s editorial policy is not a matter for
Board determination. In fact, to date, editorial policy has not been a debated issue at Board level; (b)
as recognised by the CC, despite its commercial influence over Sky, News has not sought to
influence the editorial policy of Sky News; (c) the Sky News editorial directors are experienced
individuals, each with expertise to manage and direct the editorial policy of Sky News (d) there is no
evidence that independent directors have had to "defend" the editorial policy of Sky News against
influence by news executives; and (e) News has no special arrangements with Sky News which
would confer on it control over editorial policy.

OFCOM ACKNOYVLEDGES THAT THE TRANSACTION WOULD HAVE NO IMPACT
ON THE SETTING OF THE WIDER NEWS AGENDA IN THE UK

Ofcom considers the evidence as to influence as to whether the Transaction will give News any
significant degree of influence over the broader news agenda carefully and finds that News’ ability to
influence the broader news agenda (the news agenda of other media outlets) would not_ be enhanced
as a result of the Transaction (paragraph 5.123).

The fact that the Transaction will have no influence whatsoever on the broader news agenda in the
UK should provide significant comfort to the Secretary of State should he decide (as he should) not
to refer the Transaction to the CC.

In fact, the various powerful media enterprises in the UK, with the BBC an enormously powerful
influence and with a large number of well funded independent voices providing a multiplicity of
different views, mean that the UK has a very healthy and very plural media environment within
which the overall news agenda is broadly set and within which a combined News/Sky would
continue to operate17.

The Secretary of State should rely on the conclusion reached by Ofcom in this respect where the
weight of the evidence was clearly overwhelming. It is self-evident that News does not now
influence the news agenda in the UK to any material extent, nor will it do so post-Transaction.
While News International’s newspapers (more so than Sky News) do indeed break news stories and
generate controversy in the UK they are merely individual voices in an environment which is one of
healthy, if not fierce competition among news providers. If the volume of negative comment and
media coverage about the proposed Transaction illustrates anything, it is that News and Sky together
are very far from being able to influence the news agenda in the UK or to silence voices of dissent.

See also, paragraph 5.7 of News’ Initial Submission, the Perspective Report, paragraphs 5.i to 5.3 ofNews~ Respog.se tothe Issues Letter
and the Perspective Sources Analysis.
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THE TRANSACTION DOES NOT RESULT IN INSUFFICIENT PLURALITY

The level of plurality, post-Transaction must be compared with a "sufficient level of plurality"-
there needs to be a benchmark

It is a necessary part of the statutory test to assess whether plurality would be "sufficient" post-
Transaction, which necessarily involves forming a view as to whether plurality is sufficient pre-
Transaction.

It can be assumed that plurality was considered to be sufficient in the UK by Parliament at the time
of the enactment of the Communications Act 2003 which relaxed controls on media ownership. It
can also be assumed that the plurality was considered to be sufficient in the UK by the CC and by
the Secretary of State when they applied the media public interest test to Sky’s acquisition of 17.9%
of the shares of ITV in 2007. Neither the CC nor the Secretary of State found concerns about the
sufficiency of plurality arising from that acquisition (which has subsequently been partly unwound).

In fact; since both of these benchmarks, news provision in the UK has become significantly more
plural. The implication of News’ submission is that plurality would need to be reduced, as a result
of the present transaction, to a level below that sUbsisting in 2003 (or 2007) before it could
reasonably be said to lead to insufficient plurality.

Trends in plurality in the UK are towards greater rather than lesser plurality

Using the level of plurality in the supply of news content and the plurality of consumption of news
content by consumers in 2003 as a benchmark, and assuming that plurality was at that stage
"sufficient", News’ view is that there is significantly greater plurality of news provision today and
that the Transaction is demonstrably very far away from creating an insufficiency of plurality.

Trends are towards greater rather than lesser plurality and any dynamic analysis of likely future
impacts most assume that these trends wilt continue:

(i)

Oi)

(iii)

(iv)

There has been a dramatic increase in the range of TV news available to consumers in the
UK, largely due to the rise in digital TV penetration and in the choice of channels across all
platforms. The UK now has one of the highest levels of digital penetration in Europe and
UK consumers have access to the largest number of TV channels in Europe, including a
wide variety of digital news channels;

The intemet has had (and continues to have) a transformative effect on access.to and
consumption of news, and has meant that many more consumers access a significantly
broader variety of news sources;~S

Consumers are increasingly shifting from media with comparatively less plurality in the
provision of news and the consumption of news: white there are a large number of
newspaper providers in the UK there are a far greater number of sources of news accessible
via the intemet; consumers tend to read one paper newspaper (if they read a newspaper at
all) but to access multiple news sources online;~9

The easy accessibility of information via intemet seai:ch and the ease with which information
can be disseminated by individuals via Twitter, YouTube, blogs and so on has an important

The circulation of paid-for newspapers declined by 3.5% between 2003 and 2010 (FTI Report tigure 8).
The circulation of paid-for newspapers declined by 3.5% between 2003 and 2010 (FTI Report figure 8); time spent on online news sources
has grown by 21:4% since 2007 (Perspective Report page 27); and Minte! has found that the interact is currant[y the second most important
source of news in the UK with 46% of consumers accessing it regularly (Initial Submission, paragraph 6.7).

0012561-0000367 CO:13338290.1 23

MOD300004587



For Distribution to CPs

Non.confidentia! version of Submission dated 14 January 20!1

8.6

(c)

8.7

influence on the news agenda. Controllers of media enterprises are simply not in a position
to block the dissemination of information and stories to a broad UK audience.

Further information on trends in the UK media landscape since 2003/2007 through to the present day
which demonstrate that there is more than sufficient plurality in the provision of news in the UK
both pre and post-Transaction can be found at paragraphs 5.8 and 6.5 to 6.6 of News’ Initial
Submission.

For the reasons set out in section l(c) above, the Transaction poses no threat to the sufficiency
of plurality in the UK

To summarise and conclude, News believes that the Secretary of State can reasonably rely on the
following significant factors in deciding against a reference to the CC:

(i) The Transaction can only affect a cross-media audience and there is no reduction in the
number of independent newspaper proprietors or TV broadcasters in the UK as a result of
the Transaction.

(ii) Ofcom acknowledges that News’ position in newspapers (a declining segment within cross-
media consumption) is unchanged and Sky’s relatively modest share of TV news provision is
unchanged:

"This transaction does not result in a change in the number, range or relative ability
to influence within three of the individual plaiforms - TV,, radio and newspapers."
(paragraph 5.19)

(iii) A culture of editorial independence in broadcast news supported by regulatory requirements
(the Broadcasting Code) wil! continue to ensure that Sky News remains as an independent
voice and that internal plurality within the broader News group will be secured. This,
together with the existing level of external plurality, removes any doubt that might arise as
to the sufficiency of plurality post-Transaction.

(iv)

(v)

In Sky/ITV, News was already assumed to have control/material influence over Sky and no
concern about plurality was identified.

Multi-sourcing of newsby consumers, facilitated by an increase in the consumption of news
over the internet, contributes significantly to plurality and is an increasing trend.

(vi) Ofcom acknowledges that the actual impact of the Transaction on consumers of news will be
minimal:

(vii)

"Across the population as a whole, we found that few regular news consumers rely
solely on Sky titles or solely on News Corp titles: at the retail level, 2% rely solely
on news from Sky; and 1% rely solely on news from News Corp; these shares do not
change materially if considering wholesale news provision" (paragraph 4.79).

Ofcom acknowledges that the Tr~tnsaction will have no impact whatsoever on the setting of
the wider news agenda within the UK:

"the available evidence does not point to a conclusion that News Corp’s ability to
influence through other media would be materially enhanced by the acquisition"
(paragraph 5.123).
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Non-confidential version of Submission dated 14 January 2011

9.2

9.3

9.4

9’.5

9.6

CONCLUSION

It is highly unfortunate that the administrative process leading to this point has been seriously flawed
and that the initial decision to intervene in relation to this Transaction on the basis of a public
interest concern was taken by a Secretary of State for BIS who was biased against the interests of
News and its shareholders. News is still unclear as to the extent to which the biased and prejudiced
approach of the Secretary of State for BIS has tainted the wider process and has requested that it be
provided with copies of relevant correspondence in order to establish whether there is direct
evidence of this.

News believes that Ofcom has failed to approach the effects of this Transaction with an open mind
and has carried out a review process with the intention of identifying concerns. Ofcom has been
notably more receptive to submissions made by third party complainants than it has been to
submissions made by News and has chosen to present the evidence in a one sided way (in some
cases selectively omitting relevant evidence).

For the reasons set out above, News believes that the Report issued by Ofcom to the Secretary of
State is flawed, misinterprets the test which the Secretary of State is obliged to apply to the
Transaction under the Order, contains fundamental flaws in analysis and should not be relied on by
the Secretary of State. Any decision to refer the Transaction to the CC which was taken by the
Secretary of State on the basis of the Ofcom report would itself suffer from legal flaws.

Pending receipt of all relevant information and a further consideration of its position News reserves
its rights as regards the possibility to Challenge earlier steps in the administrative process and/or the
Report by way of judicial review.

News hopes that the Secretary of State, applying the legal test objectively on the basis of the relevant
evidence, will take the view that no reference to the CC is necessary or appropriate give the facts of
this case.

If the Secretary of State does believe, having considered News’ submissions, that he has remaining
concerns about the sufficiency of plurality in the UK, News is, without prejudice to its views as to
the effects of the Transaction, prepared to offer UIL which wottld remedy, mitigate or prevent all of
the effects adverse to the public interest which Ofcom erroneously identifies may result from the
Transaction. The Secretary of State has the power to accept such a UIL from News under paragraph
3 of Schedule 2 of the Order:

"The Secretary Of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate."

9.7 [REDACTED]

Allen & Overy LLP Hogan LoveRs International LLP
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LAW AT THE HEART
OF GOVERNMENT

The Treasury Solicitor
Broadcasting

. ¯           -,

Slaughter and May
One Bunhi[I Row
London EC1Y 8YY

By email Only

Your Ref
Our Ref

1~4January 20~I I

2-4 Cockspur Street Tel
London SWIY 5DH
www.cu[ture.goy.uk

DearI

News CorporationlBSkyB

Thank you for your letter of 12 January 2011, addressed to the Secretary of State.

In your leEter, you ask in particular onbehalf of your clients for confirmation as to documentation
provided to News Corporation, and to equal access to Ofcom’s report prepared for the Secretary
of State. You also confirmthat your clients would be available to meet with the Secretary of
State and ~rovide any further assistance he would find helpful.

I can confirm that it is the Secretary of State’s intention to publish Ofcom’s report, with the
redaction of commercially sensitive information, in due course, and no later than the publication
Of his decision as to whether to refer.

The Secretary of State is committed I~o reaching a decision in a fair and even-handed way, and is
satisfied that the decision-making process he is following will ensure that your client’s concerns
are all properly considered.

We will be in touch with you further should the Secretary of State consider that any further.
representations from your clients are needed in order to assist him in making a decision.

Yours sincerely,
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BY COURIER

STRICTLY CONFIDENTIAL

Department for Culture, Media and Sport
2-4 Cockspur Street
London SW 1Y.SDH

Our ref

t 4./anuary 2011

Dloar"

News Corporation - British Sky Broadcasting Group Pie

AllEn & Ovety LLP
One Bishops Square
London E! 6AD United Kingdom

Tel +44 (0)20 3088 0000

Fax "
Direct I
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i~temational LLP[
]News Corporatio~

~dlen & Overy LLP
~Ogan Lovelfs
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(a)

SUBMISSION TO TIlE SECRETARY OF STATE

FOR CULTURE,OLYMPICS, MEDIA AND SPORT

INTRODUCTION/OVERVIEW -

Background/decision to be taken by the Secretary of State

~v     x
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ALLEN & OVERY

BY COURIER

STRICTLY CONFIDENTIAL

Department for Culmrf Media and Sport
2-4 Coekspur Street
London SW1Y 5DH

I 8 January 2011

Our ref

Dea~

News Corporation - British Sky Broadcasting Group Pie

Allen & avery LLP
One Bishops Square
London El 6AD United Kingdom

Tel
Fax
Direct

+44 (0)20 3088 0000

A en & Oven/LLP ts a limited liability parlnership registered in EnOlan6 and Wates ~vi{ll tecjis{ered number OC306763. I1 is regulated by {i’ve Solicffo,’s Regulation At~thority of
l~r, gland and Wales. The term par~e~ is used is reler to a ~embet of Aller~ & Ovet’y LLP of an employee or consultant Will~ exiuivNer~t standing and qualilic~lians. A I~st; of tl}e
members of AJlon & avery LLP and of ti’,e nor~.nTembers who m’e designated as pat(nets is open Ao i=~spaotion at i|s registered once, One Bishops So.uare, London Et 6AD.

¯ ~,as an o[ =ca in each o1’ Abu 01~abi Amsterdam, Antwerp, A l~anS, Bangkok Be! ing 8~allsiava, Brussel.�, Buch~es~ (associated
AlJe, A’~ ~. ~,vaty LLP or an a2[!i!~!q.d_ .q~n,d~r ~k!n,g. [ .......... i ..... " ..... t ........ :~,-;,r .~m~’,t t ~,~~n ~lxemboum Madl"d Mar-~ltte~’~, Mien- Mescew. Man Oh.
ofiice) Budapesl. Dol~a, Dubal, D0sseletod, Frankfurt, Hamburg, t.fong i(ol’~g, ;Jakarta (ass~cla,e~ ~lrt~, .... ~’m;’~ Warsaw ~" .....
New Yo=’k, Paris, Peril’,, Prague, Riyadh associated office), Rome, S-~o Paulo. Shangt~ai, SingaPOre, Sych’*ay, Tokyo, d      ¯
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The attached UIL proposal involves a commitment from News that Sky News wil! be spun off as an
independent UK public limited company (Newco), with its shares publicly traded. Shares in Newco would
be distributed to the existing sharehoIders of Sky, as far as possible, in the same proportions as their existing
shareholding (so that News will retain only the same shareholding in Sky News as it currently has in Sky,
39.1%).

The corporate governance structure of Newco wilt also replicate the effect of the existing governance
structure of Sky, which has been in place for a number of years. In particular, after closing:

(a) the voting agreement dated 21 September 2005 between the Sky and News which prevents News
from exercising more than 37. t 9% of the votes in Sky wilI be replicated in respect of Newco;

(b) a majority of the board of Newco shall comprise non-executive Directors determined by the board to
be independent;

(c) material transactions between Newco and News/Sky witl require the approval of Newco’s Audit
Committee, which will consist exclusively of independent non-executive Directors. In addition
Newco’s constitutional documents wilt provide that such transactions may, depending on materiality,
require an independent fairness opinion or Newco independent shareholder approval (by vilXue of
Newco applying controls that have equivalent effect to those imposed by Chapter t t of the Listing
Rules).

There will also be a number of commercia! agreements between News/Sky and Newco, including a long-
term carriage agreement which wilt provide Newco with a significant and committed long term revenue
stream. None of the commercial agreements between News/Sky and Newco will give News/Sky any right to
influence the editorial content of Sky News,

A business plan for Sky News and a letter from News’ financial advisers regarding the suitability of Sky
News for admission to trading wilt be made available to the Secretary of State in due course.

Ofcom states in paragraph 5.46 of the Repo:~ that: "As a result, today [Sky News] makes a strong and
positive corroqbution to plurality. [...] The proposed transaction would ~*e.~ult in Sky ceasing to be a distinct
media entetTrise fi’om News Corp." The attached UIL proposaI, under which Sky News would be spun off
as an independetzt legal entity, will fiflly safegnaard the status quo as regards the editorial independence of
Sky News and will ensure that Sky News remains as a distinct media enterprise and independent broadcast
voice. This fulIy addresses all of the col:ceres identified by Ofcom in its Report al:d relied upon by Ofcom
in recommending to the Secreta:3, of State that he ::efer the Transaction to the CC.

The UIL wil! therefore remedy, mitigate or prevent arty purported effects resulting fi’om the Transaction
which have been identified by Ofcom as potentially adverse to the punic interest.

With such a robust structural remedy being offered by News, it is clear that a reference to the CC would
serve no usefid purpose. News submits that even if the Secretms, of State would otherwise be minded to
refer the Transaction to the CC, the only reasonable course m light of this offer of remedies is for the
Secretary of State to accept UIL at this stage.

Yours sincerely

Partner

co:

International LLP;[

00"t2561-0000367 C0:13298735.6

l News Corporation;.

Allen & Ovet"y LLP

2

] Hogan Lovells
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NEWS/SKY

UNDERTAKINGS IN LIEU PROPOSAL

lo Introduction

1.6

t.7

J
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18 January2011

1.8

1.9

1.10

2.2

Regardless of News’ view that more than sufficient cross-media plurality would remain post-
Transaction in any event, the concerns identified by Ofcom could not arise if Sky News was
maintained as a distinct media enterprise as per the situation pre-Transaction.

Without prejudice to News’ views on the outcome of a properly conducted media plurality analysis,
in order to forestall any potential concerns which have been identified by Ofcom and avoid a CC
reference which would create a serious risk to the successful completion of the Transaction, News is
prepared to offer the UIL described below for the purpose of remedying, mitigating or preventing the
potential effects of the TransaCtion which are perceived to be adverse to the relevant PIC.

This UIL is a structural solution which ensures the continued existence’of Sky News as a distinct
media enterprise and an independent editorial voice and preserves the pre-Transaction status quo,
therefore negating any possible need for further regulatory review by the CC.

UIL Proposal - structural solution which will maintain the status quo with respect to Sky News

News is prepared to, offer a smtctural commitment that Sky News will be spun off as an independent
UK public limited company (Newco), with its shares publicly traded. Shares in Newco would be
distributed to the existing shareholders of Sky in the same proportions as their existing shareholding
(so that News will retain the same shareholding in Newco as it currently has in Sky, i.e. 39.1%,
following completion).

News envisages that the structural solution will involve the following elements:

(i)

(ii)

Sky will form a new public limited company incorporated under the taws of England and
Wales as a subsidiary of Sky to which the business of Sky News (including its employees)
will be transferred in exchange for shares in Newco. Tile transfer will extend to all the
activities of Sky News, including the provision of wholesale news inputs to third party
media enterprises.

Shares in Newco will be spun-off to existing shareholders of Sky (including News which
will remain a shareholder) and will be publicly traded.

(iii)

(iv)

Sky will enter into a long-term carriage agreement with Newco under which Sky will pay a
carriage fee to Newco for the provision of its news services to Sky for distribution to end
users, thereby providing Newco with a significant and committed long-term revenue stream.

Sky will license to Newco the "Sky News" brand (subject to payment of a royalty and
standard terms and conditions).

(v)

(vi)

Ongoing agreements for support services between Sky and Newco (including in relation to
access to facilities, premises and other assets owned by Sky to the extent required by
Newco) will be dealt with on an arms’-length basis. Sky will also provide advertising sales
representation for Newco On agreed terms.

Newco will be adequately financed by virtue of Sky News being demerged [~<] and via the
long-term carriage agreement with Sky, together with other revenue streams, including
existing revenues from activities such as the sale of advertising space; licensing and
intemational distribution.

(vii) The corporate govemance structure of Newco will be established to substantially replicate
the effects of the existing corporate governance structure of Sky. In particular:

the foreseeable future). Consequently, these issues are irrelevant to the decision-making process and should be ignored by the Secretary of
State.

CO: 13564333,1
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CO:13564333.1
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Note of a Meeting with News Corporation to discuss BSkyB merger - 20 January 2011

Attendees

DCMS

1. Secretary of State (SOS); Jon Zeff (Director, Media), Patrick Kilga rriff (Director, Legal), Daniel
Beard (Counsel), Adam Smith (Special Advisor); Sue Beeby (Special Advisor), 1

News Corporation

2. James Murdoch (Chairman, CEO Europe & Asia, News Corporation), Frederic Michel

(Director; Public Affairs),

Points Discussed

.
SoS made the following opening remarks:

The News Corp submission made some strong points but on the basis ofthe
evidence presented he was still minded to refer the case to the Com petition

Commission (CC).

ii. It was essential to a robust outcome that the SoS act reasonably in coming to a
decision. There was clear disagreement between the reports from News Corp and

OFCOM respectively, and given the low threshold for referral, sending the case for
further investigation was, in the SoS’s view, the reasonable approach.

.o.
III. However, SoS acknowledged News Corp had additionally submitted an Undertakings

In Lieu (UILs) aimed at addressing any potential impact on the sufficiency of plurality

(of news) from the proposed merger. The legal framework was clear that
undertakings were permissible at this stage, and it was reasonable to give the UILs
appropriate consideration before taking a final decision on whether to refer.

iV. This meeting would give News Corp the opportunity to discuss their submission, the

subsequent UILs and the process to be followed from this point.

4. News Corp made the following points in discussion on their submission:

The News Corp submission starts from the point that the evidence compiled in the

OFCOM report was not a legitimate foundation to base a decision on whether to
refer to the CC. There were fundamental errors in the analysis, particularly around
measures of reach and share alongside inappropriate weighting given to key

assessment areas, not least the treatment of wholesale news. There was also a
disregard of the impact of internet news consumption and the safeguards that

ensure editorial independence.

ii. Moreover at the heart of the problem were errors in the way that OFCOM had

undertaken the assessment of sufficiency of plurality. Plurality in the UK market had
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increased hugely in recent times. Instead of assessing whether there was likely to

be a change in plurality, as a result of the proposed merger, OFCOM should have
undertaken an assessment of whether there was currently a sufficiency of plurality

in the market, and if so, whether the proposed merger moved this assessment to

one of insufficiency. In doing this, News Corp feltOfcom should have given due
weight to the precedents set in the BSkyB/ITV deal which failed to identify plurality

issues in the UK market.

iii. Had the assessment been undertaken in this way, Ofcom should have arrived at a
different conclusion. There was a much higher threshold for CC referral than was
suggested. Ofcom’s approach to the ’Double May test’ (set out in the 2003

Communications Act) would mean that all media mergers would be automatically
referred to the CC~

iv.

V.

The dynamic analysis was wholly speculative and there was a need to ensure this
aspect did not form part of the decision process.

OFCOM had not drawn the right conclusions despite acknowledging that multi-
sourcing is relevant but not crucial to the decision, and that News Corp could not

widen its influence on the overall news agenda as a result of this transaction.

vi. OFCOM should have given more weight to the presence of internal as well as
external editorial independence constraintso The culture of internal editorial

independence within News Corp was clearly recognised by Ofcom but this was not

taken into consideration.

vii. The OFCOM assessment of minutes spent consuming news should have reflected
th’e differences between reading a newspaper and watching a news programme on

TV.

viii. The report reflected the bias displayed in the early part of this process, on which

News Corp Still reserved their rights.

iX. Under the Enterprise Act, SoS was not bound to follow Ofcom’s recommendations.
For the reasons explained in News Corp’s submission, SoS’s discretion to act in this
case was key. This discretion was likely to reduce as the process and once CC had

made recommendations.

5. In discussion ofthese points DCMS officials made the following observations:

The interpretation of the ’double may" test had been established in the IBA merger
case and it was not clear how the SoS decision could reasonably diverge from this. In
the Sky/ITV merger it had been established that it was appropriate to consider

sufficiency in the context of a change as deciding absolutes in these cases was

extremely difficult.

ii. While a benchmark might be attractive the idea was likely to be contentious.

Benchmarks would be continually shifting with issues dealt with ex ante and every
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case assessed differently. While the statutory scheme didn’t preclude such a n

approach it was difficult to see how it might be applied. There were many
theoretical approaches to understanding sufficiency but it was not clear that there
was any one right way to make an assessment. OFCOM had however clearly

followed a precedent.

6. Consideration of the UILs

7. News Corp made the following points in relation to their proposed remedy:

The main argument put forward by Ofcom and opponents of the merger was that it
would result in the .loss of Sky News as an inde pendent voice. The UILs had therefore

been constructed to ensure that there was no material change in the position of Sky
News as an independent entity with independent status.

ii. This would essentially be achieved by separating Sky and Sky News into two entities
and proceeding with the merger without Sky News as part of the deal. News Corp

would guarantee a level of funding on a long term basis to ensure financial viability
of Sky News. This would allow Sky News to operate independently as a UK plc and
means that news provision no longer forms part of the proposed merger.

iii. Under the Enterprise Act, SoS has the power to accept UILs.

,
SoS explained that he was prepared to explore the proposal but would want to look very
closely atthe detail, including the implications for financial viability of an independent Sky

News.

9. Next steps

10. SoS wanted to ensure the process remained fair and transparent for all interested parties
and next steps should therefore be:

a. Publish the Ofcom report (redacted for confidential information)
b. Publish non-confidentia! version of News Corp’s submission

c. To announce that SoS was minded to refer to the CC, however News Corp have
come back with a potential remedy which we were going to explore

d. Alongside this, invite OfT to act on SoS’s behatfto explore whether acceptable UILs
could be reached.

e. Ask OFCOM to offer specific advice on the UILs in relation to (i) plurality and (ii)
financial sustainability

f. Having worked through the detail, if SoS is minded to accept, there would follow
statutory public consultation of 15 days, otherwise this would be referred to theCC

11. In advance of that SoS would need:

a. An undertaking that the representations and UILs reflected the position of BSkyB.
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b. A summary of the UILs and the News Corp submission ready for public release

c. Fully worked up UILs, upon which DCMS would seek OFCOM advice and publish in
due course

4

MOD300004629



For Distribution to CPs

SLAUGHTER AND MAY Omm~~

Cor~denUal

e! ~ ;brainy H~ ~,@

L~d~n ~ S~

Comm~ (*~C*)o

i. iZ
{’~,i

~l ~ "

~:~.~...~

MOD300004630



For Distribution to CPs

SLAUGF{TER ARD MAY

:+!!.I~ i~,.i I+!~~:+ .!:i. ’!+:~. +..=+ +~! .:!L!..~+ ! !++,~: !~’~i i.. ?!,_? i:’,i ?’~ +!! +=o +++ !’.-~!?!,.. !.,+![~’!!!"~’~. P+ .......!i!.. :?".’ :!!":

MOD300004631



For Distribution to CPs

=
IntroduG|iQn

Annex 2 - ~havi~uml Remedies

1..1 The C~:ed P~ h~ve= mot YeS i~e~..n i~f~rm~ Of !~ n~m of any ~k[ngs in
rieu (’U~Ls")Of m~m~oe ............ to the-C~-:~i~::~ ~" Co.\m~ ("0~) ~m~.~:~_ l~y ~ews

1.~2"

2.2

(!)

MOD300004632



For Distribution to CPs

..

2.4

32

42

¯ _. , --,, - ,, . ¯ . . :

MOD300004633



For Distribution to CPs

3

Fin.a~c.ia.! in..de..pen.~n:~ -thts wo.U.,!d re~uire, Sky N~ to have ac-r~ss, to
suffi~iertt so-~rces Of i~e~o-m:e _to ~nt~e to ~u.~d ~ own. n.e.:~ga|[~er(ng and
distribution, The edi~orsof Sky News could riot ~rSue an inde~ndent agenda
if, for example, News. Co~0ra~on could th~e:~ten tO. ~uce funding.

@

s Parageaph t~ Ho~me of Lor~s Sele~ ~mmfftee. On Commur~,at~ns ’%t~e O~tsh~p ~f f~e ~ (,2008).
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6,1

6.2

6~3

When News Corp0~ation acquired Dew Jones (the ~mpa~y that owns The Wall ~eet
Journal) ~t agreed to ap.~o~nt a Speeia! Committee. The Special comm~ee’s approval ts
required (amongst ott~er things) to dismiss an edit; H ow.e~er, reports suggest that
News Corporation was_ ~le ~ ohange the ed{~ai staff of the. ffewsp~per
no~tw~thst~~d~ng, the-so a~t~gements, For exa~te~ Ft ~S reposed f~at manag~t~g e~tor
Marcus BraiJch|i was tn.duce~ .to resign (av~in9 the nee~l ~r ~p~Qval from ~ 8pe¢~l
Comm~ee) shor~y.~er the ac--qu~goti wa~ ¢omp{eted.

Cor~.!u~en

in li:ght-: of f~e above ~ues~ t~e Ce~.~rned PaF~S ~nSJ~et that a-behavi~.ut’~l ~’emed¥
will rt~ sat~fy e~her ffmb of the OFT’S "c~eat--~_~ ~er~a..

First; gk~en ~he range, and: ee~pte×ity t~et|cs t~t News C~p~at;~n r~ght use to
in.fl~et~ Sky News, it is not possible to dmf~ behavioral ~nde~s which woui~d
eff.e~ive{y preserve 8~ News’ inde~ender~¢e-t~ the e.,xCl~n ~ a~y matot~a! doubt
Se~r~dly, any un~rta~ v~ich sOught to address a]i of the .rete~,~ ~es w~ be
m~¢h ,too ¢ompl:ex to. be appr.op~iate as a .UIL

Ae~ot~ngly, ~ is ~{ea~ that. no beh~v~ouml u~de~ would be a~pp~pd~e in lieu of
~e~e~en~ to the CC.

5089~6394
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Department .for Culture, .Media and Sport
2-4Cgcksi~ur Stree.t
London SW 1Y 5DH

Our ref

24 January 2011

Allen &Overy LLP -
One Bishops Sq uare
London E1 6AD United Kingdom

Tel
Fax
Direct

Dear
.. -.

News Corporation - British Sky Broadcasting Group. Plc

On 18 January 2011, News Corporation (News) submitted to the Secretary of State for Culture, Olympics,
Media and sport (the Secretary of State) proposed undertakings in lieu. (UIL) of a reference to the
Competition Commission (the CC) of its proposal to acquire the shares in British Sky Broadcasting Group
plc (Sky) that News does not already own (the Transaction) under paragraph 3 of Schedule 2 of the
Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003 (the Order) (the UIL Proposal).

Following our meeting on 21 January 2011 News has prepared draft undertakings reflecting and expanding
on News’ initial UILProposal (the Draft Undertakings) which will be sent to you by courier shortly.

A decision by the Secretary of State to clear the Transaction or to accept UIL and .start consultation on the
Draft Undertakings can be taken promptly at this stage. The decision on UIL rests with the Secretary of
State under paragraph 3 of Schedule 2 of the Order and the Secretary of State has a broad discretion if he
decides to accept undertakings. If, contrary to News’ submission, the Secretary of State were minded to refer
the Transaction to the CC, the Secretary of State should, taking into account the Draft Undertakings, have all
the necessary information to take a decision in principle that he is minded to accept News’ UIL Proposal in
order to remedy, mitigate or prevent such of the potential effects adverse to the public interest which Ofcom
identifies as potentially resulting fi’om the Transaction in its report dated 31 December 2010 (the Ofcom
Report) which the Secretary of State still believes to be of concern.

Given the extent of the Secretary of State’s statutory discretion in accepting UIL, News believes that any
judicial review challenge to a decision by the Secretary of State to accept UIL would be most unlikely to
succeed. This is confirmed by the attached legal opinion from Lord David Pannick QC.

Moreover, on the basis of the Draft Undertakings, the Secretary of State is in a position to carry out the
public consultation provided for under Schedule 10 of the Enterprise Act 2002 (EA) and Schedule 3,
paragraph 2(3) of the Order.

Allen &Overy LLP is a limited liability pannership registered in England and Wales with registered number OC306763. tt is regulated by the Solicitors Regulation Authority of
England and Wales. The term parmer is used to refer to a member of Alien &Overy LLP or an employee or consultant with eauivalent s[andihg and aualificbti0ns. A list of the
members of AUen &Overy LLP and of the non-members who are designated as par[hers is open to inspection at its registered office, One Bishops Square. London E1 6AD.

Alien & Overy LLP or an affiliated undertaking has an office in each of: Abu Dhabi. Amsterdam. Antwerp, Athens. Bangkok, Beijing, Bratislava, Brussels. Bucharest ~associated
office), Budapest. Doha. Dubai. D0sseldorf. Frankfurt Hambdrg, Hong Kong, Jakarta (associated office), London. Luxembourg, Madrid. Mannheim. Milan, Moscow. Munich.
New Yolk. Paris, Perth, Prague, Riyadh (associated office), Rome. S~o Pauto. Shanghai, Singapore, Sydney, Tokyo and Warsaw.
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Given that the"UIL Proposal, together with the Draft Undertaldngs, pro~)id6 the Secretary of State with: a
comprehensive and clear cut solution to any perce!ved concerns, and for the. reasons set out below, News
submits that the most transparent, expeditious and procedurally sound way for the .Secretary of State to
proceed is to:                     :-

(i)

(ii)
2

(iii)

publish a preliminary decision that he is minded to accept undertakings from News based on
theLg, L Proposal and the Draft Undertakings; and simultaneously -

publish the Draft Unde~akings for public consultation; and simultaneously

¯ put~lish the Ofcom Report in respect of the Transaction.

The Secretary of State has the legal power to accept undertakings and that no statutory consultation is
envisaged prior to the Secretary ofState taking a decision in principle,, therefore not consulting the OFT or
Ofcom in advance does not in- any way weaken the Secretary of State’s decision or leave it open tO h
success .fu.1 chall~ge on the basis of pro.cedural error. As. discussed bel0w, this is indeed how the relevant
statutory proz~isions are designed to be applied. The Secretary of State. W:ould be at libei~ to in-4ols, e the.
OFT or Ofeom in patallel with or subsequent to the public consultation process, should he be so minded.

Role Of the OFT

We understand that you are considering wtiether the Secretary of State should involve the OFTbased on s.93
EA which .states:

"(I) Subsections (2) and (3) apply where--

(b) the Secretary of State is considering whether to accept undertakings under paragraph
I, 3 or 9 of Schedule 2 to the Enterprise Act 2002 (Protection of Legitimate Interests) Order
2003.

(2)    The Secretary of State (in this section "th.e relevant authority") may require the OFT. to
consul? with such persons as therelevant authority considers appropriate with a view to discovering
whether they will offer undertakings which the relevant authority wouM be prepared to accept undek
paragraph I, 3 or 9 of Schedule 2 to the Enterprise Act 2002 (Protection of Legitimate Interests)
Order 2003.                                "

(3) The relevant authority may require the OFT to report to the relevant authority on the outcome
of the OFT’s consultations within such period as the relevant authority may require.

(4), A report under subsection (3) shall, in particular, contain advice from the OFT as to whether
any undertakings offered should be accepted by the relevant ~tthority under paragraph I, 3 or 9 of
Schedule 2 to the Enterprise Act 2002 (Protection Of Legitimate Interests) Order 2003.

(5) The powers conferred on the relevam authority by subsections. (I) to (4) are without prejudice
to the power of the relevant authority to consult the persons concerned itself.

(6) If asked by the relevant authority for advice in relation to the taking of enforcement action
(whether or not by way of undertaking) in a particular case, the OFT shall give such advice as it
considers appropriate.’

Section 93 EA provides that the Secretary of State "may", but is not required to, involve the OFT. Section 93
(5) EA makes it clear that "The powers conferred on the relevant authority [i.e. tl~e Secretary of State] by
subsections (1) to (4) are without prejudice to the power of the relevant authority [i.e. the Secretary of State]
to consult the persons concerned itself."
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Under the EA~ the OFT has only a limited potentMrote wi~ respect to UIL offered under Schedule 2 of the
Order, which relates only to issues regarding the implementation of any such UIL. Typically, the Secretary
of St.ate would only require the OFT to advise on UIL once the 4¢iews of the rele~vant authority in relation to
remedies were knowii. Sirice News has offered the Draft Undertakings, the Secretary of State would have to
provide first a decision setting out the undertakings that would be acceptable before the OFT is engaged
under s.93(2) EA. This is consistent ia4th the literal reading of s.93(2) EA which envisages that tile OFT
would consult with the relevant parties on the "undertakings which the relevant authority would be
prepared to accept" .(emphasis added). This. requirement postulatesthat the Secretary of.State has expressed
at least a view in ¯principle on such undertakings, and such view would guide the OFT in discharging its.duty

.- _ "~- . ¯

to assist the.relevant an.thority under s.93 EA:.- ¯ .-.. - ¯ . . ’. "

In this case, News submits that the essence of this statutory role should be respected and, should the
Secretary of State wish to involve the OFT, the most appropriate, expeditious and transparent approach
would be for the OFT to be involved 9nty after the Secretary of State’s decision in p.rinciple to accept
undertakings has been published. In addition, the advice of the OFT could be sought in parallel with the
public consultation.on the Draft Undertakings. -                                   . .-

Should.the Secretary o.f State be minded to seek .advicefi;om the OFT befo.re the decision in principle to
accept undertakings and before the start of the. statutory consultation on-the.Draft Undertakings, he should, at
theminimum, indicate to both the OFT and the parties .the nature of the undertakings that.he would be
¯ minded to accept, and request the OFT to advise on that basis as to whether the.Draft Undertakings offered
by News would meet.his requirements. This would guide.the discussioris between the OFT and the parties.
and is what s.93 EA envisages.

Role of Ofcom

You have also indicated that you are c.onsidering whether the Secretary of State should seek Ofcom’s advice
on this matter.

Ofcom does not have any defined statutory role in relation to undertakings. This stands in clear contrast to
Ofcom’s role in advising the Secretary of State on the media public interest consideration under Article 4A of
the Order, where Ofcom’s report is a necessary step in the administrative process (albeit that it is not .binding
on the Secretary of State). This is also in contrast with the EA provision relating to the role of OFT which
gives the OFT (but not Ofcom) a specific potential role in relation to the implementation of the undertakings.
In fact Ofcom has given no advic.e on undertakings in the Ofcom Report. Had Parliament envisaged a role
for Ofcom in relation to this stage of the process, it would have included this in the statutory framework.

On that basis, seeldng advice from Ofcom at this juncture would complicate and slow down thedecisional
process, which News believes is neither necessary nor appropriate. Should the Secretary of State be minded
to seek advice from Ofcom, News .submits that the most appropriate, expeditious and transparent approach
would be for him to do so during the required public consultation period.

Publication of the Ofeom Report

We also understand that the Secretary of State is now considering publication of the Ofcom Report in
advance of taking a decision in pnnciple on the issue of UIL and/or consulting on the Draft Undertakings.

In the previous case in which media plurality was concered (Sky/ITV), Ofcom’s report was published
simultaneously with the Secretary of State’s decision on substance. In this case the Secretary of State has
recently indicated to Parliament on 20 January 2011 that he was in fact "doing nothing different to what [the
then Secretary of State] did [in Sky/ITV]".

News is seriously concerned that departing from this precedent and taking the step of publishing the Ofcom
Report at an interim point in discussions between Ne~vs and the-$eeretary .of 8.t-at~ wher~ neither the off~-r of
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undeiXaklngs by News nor their contentare public v~ould only harm the process, producing an unfair
outcome and giving unfair advantage to complainants. Given the level of press speculation about News’
likely, approach to undertakings, publishing the Ofcom Report at this stage would. merely increase
spe.culaf!on and adverse comment enabling third parties to make uninformed, representations. News believes/
that the publication of the 0fdom Report in isolation at this juncture would not assist the Secretary 0fState in
his decision making (including on UIE) and "iyouldnot. promote constructiveand informed public debate; "

Conclusions

The UIL Pr."oposal and Draft Undertakings provide the Secretary of State with a comprehensive ahd clear-cut~
solution tO any perceivedconcerns and a decision can be taken promptly at dais stage.. If the Secretary of
State adopted the course of actionsuggested by News of a simultaneous publication of the Ofcom Report, his
decision in principle to accept undertakings and a notice of consultation on the Draft Undertakings, this
would provide third., parties with an informed opp.ortunity to co .mment, as envisaged raider the EA. Tliis
would be the most appropriate, expeditious and transparent course ofaction. These Would be no possible
basis to suggest that such an approach would involve procedural impropriety.

We would be grateful if you-could.confirm as a matter"of urgency the.process that DCMS will adopt and
your. proposed.¯ timeline. Ii~ the secretary of State is minded to publish the" OfcomReport -in advance of-the
publication Qf hisdecision in principle, News requests that he confirms this to News as. soo.n as possible sothat a non-confidentia! bundle. of News’. submissions can be provided to the Secretary of State for pub!ication

at the same time.

Should the Secretary of State make a public statem .ent that he is considering an offer of undertakings by
News prior to the public consultation, News requests confirmation that the Secretary of State will clarify that
he will issue a public consultation inviting the views of third parties on any. draft commitments that are
offered by News and in accordance with the relevant statutory procedure.

Yours sincerely

Antonio Bavasso
Partner

cc: Jeff Palker and Andrea Appella - News Corporation; John Pheasant and Suzanne Rab - Hogan Love!ls
International LLP; Cerry Darbon and Dominic Long - Allen & Overy LLP

gnc,
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OPZNZON

I am asked to advise News Corporation in .relation to the ..

transaction by which it wishes to acquire the shares in

British Sky Broadcasting Group plythat it .does not already
[

own.

In my oplnion :

(i!) The Secretary- of State has¯ power

undertak.ings from News .Corporation in

reference to £he Competition Comnliss!on.

to ¯ accept

lieu of

(2)¯ If the Secretary of State were to accept¯ the

undertakings offered by News Corporation, a third

party would be most unlikely to succeed in a judicial

review of that decision.

The back@round

3 Now that the Secretary of State has received the advice

from OFCOM, Article 5(3) of the Enterprise Act 2002

(Protection of Legitimate Interests) Order 2003 SI No. 1592

confers power on the Secretary of State to make a reference

to the Competition Commission if he

"believes that it is or may be the case that -

(c) taking account only of the relevant public
interest     consideration     or     considerations
concerned, the creation Of the situation operates
or may be expected to cperate against the public
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interest".

% Paragraph 3(2) of Schedule 2 to the Order adds :

"The S4cretary of State may, instead of. making such a
.referenceand forthe-purposeof remedying, mitigating
.or preventing any of the eff~ts adverse to the public
interes< which have or may have resulted, or which may
be expected to result, from the creatfon of the
European relevant merger situation concerned accept
from such of the parties concerned as she considers
appropriate undertakings to take such action as she
considers appropriate"

News Corporation has offered undertakings t0 the Secretary

of state. Those undertakings would mean (in particular)

that

(i) Sky N~ws would become an independent United Kingdom

public limited company.

(2) Shares in the new company would be distributed to the

existing shareholders of Sky, as far as possible, in

the same proportion¯s ~as their existing shareho!ding

(so News Corporation would have 39.1%1.

(3) The corporate governance structure of the new company

would also replicate the effect of the existlng

governance structure of Sky.

(4) There would also be a number of commercial agreements,
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..

including a long-term carriage agreement.

The power of the Secretary of State to accept undertakin@s

I am ¯asked whether the Secretary of State has power to

accept undertakings .in lieu of a reference despite ~the

advice of Ofcom under Article 4A of the Order that a

reference shoul~ be made to the¯Commission.

in my opinion,~ the Secretary ¯of State has -a broad ....

discretion to decide to accept undertakings in lieu even

Where OFCOM have advised that there should be a reference:

(1) Paragraph 5(3) confers a power on ¯the Secretary of

Stahe ("may make a reference’~). It does not impose a

duty to make a reference.

(2) Parliament deliberately chose not to’impose a duty on

the Secretary of State to make a reference :

(a) The Secretary of state is addressing public

interest considerations.

(b) The Secretary of Statemay be satisfied that the

undertakings address the public interest concerns

which informed the OFCOM advice.

(c) The Secretary of State will wish to consider this

matter in the context that, at this interim

3
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. ¯ . ..

stage, he is concerned¯ only with possible damage

to ’the .public intere£t if the transaction

proceeds, and not with any established mi.schief.

A" ~udiciaz .reView by.athird party.

8 I am also asked about the prospects of a third party being

able to bring a successful judicial review to challenge a

decision by the Secretary of State to accept the

undertakings offered by. News Corporation. In my opi.nion,

any such-claim would, in p.rinoipie, face: form<dable

difficulties and have weak prospects of success.~ That is

becaUse :

(i) The breadth of the discretion en3oyed by the Secretary

of State is suggested by the language of paragraph

3(2) of SChedule 2 to the Order. The Secretary of

State is given power to accept undertakings in lieu

for the PurPose of "mitigating" the possible adverse

effects, as well as for the purp0seof "remedying" or

"preventing" such effects. The secretary of State is

given a power to accept undertakings even if they only

mitigate the possible adverse effects because they ,are

only possible adverse effects and the Secretary of

State has a duty to consider the public interest as a

whole.

(2) Paragraph 3(2) also refers to the judgment of the
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Secretary of State as to what he considers is

"appropriahe", language which"emphasfses the breadth

.of’the discretion.

3) Whether the undertakings offered are ,app~opriatg" to
: .. - .

address the potenti~l mischie~ (and given that it is

only a potentSal mischief) is a matter of deqree for ....

the judgment of Secretary of State. A court would be
:

most ~eluctant to intervene~ ..........

OFCOM was concerned about the loss of SKy News as an

fndependent news broadcaster. See paragraph 5..46 of its

report. The ¯undertakings offered by News Corporation appear

to me to address the concerns identified by Ofcom as to the

risk to plurality. They would maintain Sky News as a

distinct enterprise. If the Secretary of State were to

accept the undertakings as"appropriate,¯ in all the

circumstances, I do not see how a third party could

realistically expect to succeed in a judicial review

application.

LORD PANNICK QC

BLACKSTONE CHAMBERS,

TEMPLE,

5
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LONDON EC4Y 9BW
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IN THE MATTER OF

¯ = ¯

NEWS CORPORATION

and

UNDERTAKINGS TO

THESECRETARY OF STATE

OPINION

Allen & Overy

One Bishops Square

London E1 6AD

Tel : 0203 088 0000

Fax : 0203 088 0088

Ref
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ENDERS ANAIXSIS

24 January 2oii

The Right Hon. Jeremy Hunt, MP
Secretary of State
De partment of Cultuie, Olympics, Media and Sport
2-4-Cockspur Street
London
SWaY 5DH

Dear Jeremy,

News Corp/BSkyB - Private and Confidential

I apologise for troubling you in what must be a very busy week t~or you and your
Department. I thought that I should write to you to point out some of the implications
of the reports about phone-hacking. This letter will not be made public by Enders
Analysis and will not be circulated to our clients or to journalists. I have com piled the
letter to support your own thinking.

The public interest considera.tion established in the 2oo3 Communications Act includes
three separate clauses. The first, pluralityt was the basis of the intervention notice
issued by Vince Cable in the proposed News CorplBSkyB transaction. The third
con~ideration is wh ether the acquirin g company shows ’genuine commitment’fro
broadcasting standards,                                  - ..................

The guidance note issued by the then Department of Trade and Industry after the
passage of the Communications Act makes dear that you (in your role as the
responsible Secretary of State) should take note of the behaviour of the acquiring
company in other media industries. The precise wording on page 31 i~ as follows.

...in considering how such a merger may impact on the range and
qua lity~ or the standards, of UK broadcasting, the Secretary of State
considers it is.reasonable to have regard to any relevant information as
to the track record both of the enterprise seeking to acquire a
broadcaster and of those ~vho control it. in particular, where a relevant
merger or special merger situation involves a broadcast media
enterprise and a newspaper enterprise, she may look at any relevant
information as to how either the broadcasting or newspaper enterprise
has run their affairs.

Page z of 3

° ........................

46A Great Marlborough Street London WIF 7dW
T +44 (0)207 851 0900 F +44 (0)207 85t 0919 E info@endersanalysis.com .W www.endersanalys[s,com
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END£RSIANALYStS

Simi, b.rly, on ,page 36the Guida.n.cesays that ’the Secretary o:fSta~te Will C6nsider the ,.
li.kel.i.hood that there wi.H be a genuine, commitment to broadcas~i.ng sta, n:d.ards’ at the
.business ta.k[ng, over a TV company, tn assessing this tik..eJihood, you. a~e entitledto-take
riote.of

the record of any a.on-broad~as~ing medfa en terprise’3 ~mp(iance
with standards"applica.O[e to tho;e media enterprises might al.so, baoconsicL~.red,.
as addingto the o veral, Lassessment oJ:.an enterpfise’s, commitmeht to
standards in ma.rke, tS where it .operates. This would include standai’ds, imposed
,under sef~-regulatory regimes.

In the. case of the p.roposed takeover o.f B-:SkyB, t~he record o~f,the acqu~d.n.g
co:rnpany’s oth.erUK ven~u.res, inciuding i.ts daily, and Sunday newspaper, s..
should t..heref~¢e be weighed in t.he bal"an.ce. The last few weeks haNe seen
considerable.press cov:e rage .6f,’on e.o.f News Corporatio.n’sUK newspapers,
the News of the World. The newspaper is widely reported to.be paying, money
to ¯those "involved.in the pho.ne-hacki:ng episodes i.n order to’proc.ure their
continued siler~ce.

[ h.a,ve n.o i:nformation on whet-her these reports.are accurate: But, if-they were
to be true, ~here must be a possibili.ty that senior peo.ple in Nfews CorppTation’s
UK ne.wspap~er business are a-war.e:.ofthe payments: if money h~as changed

’h.a, ads. ~vi.ththe aim of silenci~ng poter~ti.a[ wi.tnesses, this a,ction ro~gl.ht at so~me-
.stage be determined to be an obstruction of justice...

If this wereto hap.~en: 1:he fitness of News Corpo.ration to own .Ioo% Of a
broadcast, ing .business i:n the UK and i.ts.~gen.uine comm itme.nt’ to
broadcasting, standa:rds wo0.1d unde.r ques,~ion... Perhaps the News, of the
World’s bel~aviour, was rio d4:fferen.t to .other British newspap’ers. B:u.t i.f so,- this
would not excu:se its actjonsft wou-ld.simp.ly mean that the ethical s.tanda.sds
a-c,ross-t.he B.rit.ish news.pa Fer industry are not sufficientlyh:igih for th"eir, owners
to be fit ancf proper own#rs ofTV c6mpan es broadcasting tO L~K’audien~es.

You wi:ll, have no~iced that Nortl~rn. & £h’ell, owner of sere.[at newspapers, has
,just w.jthdrawn~romthe self-regutatory body cover.[ngB.ritish.ne.w~apers... It "
how owns a .pubiicservi~,e b.roadcasti:fig channet, As i.t t..um~ out, .Kl’o:rt~e:rn&
Sh.el:l:sbehav;o~ir in other media ind.us.t.ries.’does not suggest a.,’genuine

comm:i~men:V £o the d.emanding s~an~t,ards l:a i.d dow.n..i~’ Ot%om’.".s Bro,a~c&sti:ng
Code. But it is n.o.w to0.1ate to quest-i:en whether N6~th6.rn ~ S.he!{shoutd..ha:~;:e
-been a.l:lo,vc, ed to pu.#~l~-a.se.a PsB channe:l.

J

P~ge zof3
\ -

\
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On the other hand, a five month investigation by the Competition Commission of the
BSkyB proposa! would allow further time to assess whether News Corporation has
behaved to the high standards required 9f owners of UK broadcasters. The civil court
actions wilt be heard relative y quickly and the serious allegations made about News
Corporation’s conduct will eventually be tested in court and, hopefully, resolved one .
way or another.

I and my team are, as ever, at your disposal.

With best wishes,

Cla re Enders

Page 3of3
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DRAFT: 24 January 2011

PROPOSED ACQUISITION BY NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

UNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PARAGRAPH 3 OF
SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a)

(b)

(c)

(d)

News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does
not already own.

On 4 November 2010 the Secretary of State for Business, Innovation and Skills issued a European
Intervention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

On 31 December 2010, Ofcom provided its report to the Secretary of State on issues of media
plurality (as provided for in Article 4A of the Order) and on 30 December 2010 the OFT provided its
report to the Secretary of State on the creation of a European relevant merger situation pursuant to
Article 4(4) of the Order.

The Secretary of State considers that the conditions for referring the Transaction to the CC under
Article .5 of the Order are met and, absent any offer of undertakings from News, he would be minded
to refer the Transaction to the CC.

(e) The Secretary of State has a discretion to accept undertakings in lieu of reference from News under
paragraph 3 of Schedule 2 of the Order:

"The Secretary of State may, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which
have or may have resulted, or which may be expected to result, from the creation of the
European relevant merger situation concerned accept from such of the parties concerned as
[he] considers appropriate undertakings to take such action as [he] considers appropriate."

(t) The Secretary of State considers that the undertakings given below by News are appropriate to
remedy, mitigate or prevent the effects adverse to the publiC interest which may be expected to result
from the creation Of the European rel~evant merger situation.

NOW THEREFORE News hereby gives to the Secretary of State the following under}akings for the
purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be
expected to result from the Transaction.

1. EFFECTIVE DATE OF THE UNDERTAKINGS

1.1 These undertakings shall take effect t~om the date that, having been signed by News, they are
accepted by the Secretary of State.

2. SPIN-OFF OF SKY NEWS BUSINESS

2.1 News shall effect the spin-off of the Sky News business into an independent English public limited
company, Newco, the shares of which will be publicly traded, using its best endeavours and acting in
good f’aith, atthe ci0slng D~ite or as Soon as re~igbii~ibl~¢ iS~dtic~ibl~ f6110wing ttie Closing Date and

0012561-0000367 CO:13564404.1
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2.2

.

3.1

in any event Within 9 months of the Closing Date, subject to any extension of time agreed with the
consent of the Secretary of State. Shares in Newco will be distributed to the shareholders of Sky in
the same proportions as their shareholdings in Sky.

News will take (or procure the taking of) the following steps to achieve the spin-off of Newco to the
shareholders of Sky:

(i)

(ii)

(iii)

the formation of Newco as a new public limited company incorporated under the laws of
England and Wales as a Subsidiary of Sky;

the spin-off of shares in Newco to shareholders of Sky in the same proportions as their
shareholdings in Sky under arrangements that cause the resulting News shareholding in
Newco on completion of the spin-off to be 39.1%, equal to its current shareholding in Sky;

the putting in place of arrangements for the public trading of Newco shares;

(iv) the establishment of the corporate governance arrangements set out in section 3 below;

(v) the transfer of the business of Sky News (as set out in section 4 below) into Newco in
exchange for shares in Newco; and

(vi) the entering into of the agreements between Sky and Newco set out in sections 4°3, 4.5 and
section 5 below.

CORPORATE GOVERNANCE OF NEWCO

News shall ensure that the corporate governance structure of Newco shall be established to
substantially replicate the effects of the existing corporate governance structure of Sky. In
particular:

(i) News shall be subject to a voting limitation of 37.19% of the total votes of Newco on the
same terms as currently apply in relation to Sky;

(ii) a majority of the board Of Newco shall comprise non-executive directors determined by that
board to be independent;

(iii) material transactions between Newco and News or Sky shall require the approval of Newco’s
audit committee, which shall consist exclusively of independent non-executive directors. In
addition Newco’s constitutional documents shall provide that such transactions may,
depending on materiality, require an independent fairness opinion or Newco independent
shareholder approval (by virtue of Newco applying controls that have equivalent effect to
those imposed by Chapter 11 of the Listing Rules); and

(iv) Newco shall also adhere to the obligations imposed by the Listing Rules as regards
compliance with the principles set out in Section 1 of the UK Corporate Governance Code.

SKY NEWS BUSINESS TO BE HELD WITHIN NEWCO

News will cause the Sky News business to be transferred, as a going concern, to Newco. This Will
require the transferring or making available of those assets required to conduct the Sky News
business, including:

(i) all or substantially all tangible assets currently used exclusively for the purposes of carrying
on Sky News’ bus’mess. Arrangements will also be made for= Newco to have ~e use of assets
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4.2

4.3

4.4

4.5

which are not used exclusively in the Sky News business on normal market terms if so
requested by Newco;

(ii) all Key Sky News Editorial Staff and al! or substantially all staff currently engaged
principaUy in the Sky News business, including news gathering staff, production, online and
multimedia staff and Sky News international staff; and

(iii) all or substantially all licences, permits, consents and authorisations issued by any
governmental or regulatory organisation for the benefit or purpose of the Sky.News business
(and, to the extent that such licences, permits, consents or authorisations are not capable of
transfer, News will endeavour to assist Newco in applying for new licences, permits,
consents or authorisations).

Without prejudice to the generality of 4.1, and subject to obtaining the necessary third party
consents., News willalso use all reasonable endeavours to procure that there shall be transferred or
made available to Newco:

(i) the benefit and burden of any carriage agreements between Sky and third parties (including
with Virgin Media and UPC) for the distribution of the Sky News TV channel. News will
use all reasonable efforts to ensure that these agreements are transferred directly to Newco;

(ii) - Arqiva capacity for one standard definition channel until the expiry of Sky’s existing
capacity agreement with Arqiva in respect of the broadcast of Sky News on Freeview;

(iii) the benefit and burden of wholesale contracts entered into by Sky for the supply of news
content to Channel 5 and IRN; and

(iv) the benefit and burden of all or substantially all contracts to which Sky News is party
associated with fixed newsgathering.

In addition News will ensure that Sky enters into a Carriage Agreement with Newco under which
Sky News channels and services will be provided to Sky on a wholesale basis for distribution by Sky
to viewers or subscribers in return for the payment of a carriage fee by Sky to Newco in a form to be
approved by the Secretary of State prior to the Effective Date.

News will be deemed to have complied with the obligation at 4.3 so long as Sky has entered into a
Carriage Agreement with Newco which:

(i) is for a term of 10 years;

(ii) does not provide Sky (or News) with any ability to determine or influence the editorial
content of Sky News output or the appointment or termination of editors or other staff of
Newco;

(iii) is terminable by Sky only in the event of material breach that has not been cured or in the
event that Newco ceases to provide output which is branded "Sky News"; and

(iv) (subject to EPG regulation and any FRND changes to Sky’s EPG listing policy) obliges
News to use its best endeavours to ensure that Newco is provided with an EPG slot which is
no worse than Sky News’ current EPG slot.

News will ensure that Sky will enter into a royalty-beating Brand Licensing Agreement with
Newco, under which Newco will receive a licence of the Sky News brand for an initial 7 year term,
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4.6

6.2

with an automatic renewal for a further 7 years, and which may then be extended at the option of
Newco for a further 3 years.

News will be deemed to have complied with the obligation at 4.5 so long as the Brand Licensing
Agreement entered into between Sky and Newco:

(i) permits Newco to use the Sky News brand in connection with its news output;

(ii) does not provide Sky or News with any ability to determine or influence the editorial content
of Sky News output or the appointment or termination of editors or other staff of Newco;
and

(iii) is terminable by Sky only in the event of a material breach that has not been cured and?or in
the event of a change in Control of Newco.

OPERATIONAL AGREEMENTS BETWEEN SKY AND. NEWCO

News will ensure that Sky will, if required by Newco, enter into the agreements listed below with
Newco under which Sky will provide facilities and support services to Newco, on arms’-length
terms, including:

(i) an advertising sales agreement between Newco and Sky nnder which Sky will sell
advertising and sponsorship on behalf of Newco for a term of up to 3 years (or such shorter
time as required by Newco);

(ii) a lease of land and buildings under which Sky will agree to lease the existing Sky News land
and buildings to Newco for a period of up to 15 years (or such shorter time as required by
Newco);

(iii) a site support services agreement under which Sky will agree to provide certain support
services to Newco while Newco leases premises from Sky including IT support services for
a term comparable with the term of the lease; and

(iv) a broadcast and technical services agreement under which Sky will offer satellite capacity,
playout and uplink, DTT transmission, online transmission and mobile distribution to Newco
for a term of up to 10 years (or such shorter time as required by Newco).

COMPLIANCE

News shall comply promptly with such written directions as the Secretary of State may from time to
time give:

(i) to take such steps as may be specified or described in the directions for the purpose of
carrying out or securing compliance with these undertakings; or

(ii) to do or refrain from doing anything so specified or described which they might be required
by these undertakings to do or to refrain from doing.

News shall procure that any member of the same Group of Interconnected Bodies Corporate as News
complies with these undertakings as if it had given them and actions and omissions of the members
of the same Group of Interconnected Bodies Corporate as News shall be atm’buted to News for the
purposes of these undertakings.
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6.3

1

7.1

Where any Affiliate of News is not a member of the same Group of Interconnected Bodies Corporate
as News, News shall use its best endeavours to procure that any such Affiliate shall comply with
these undertakings as if it had given them. Post the Closing Date, Sky shall be treated as an Affiliate
of News for the purposes of this paragraph.

PROVISION OF INFORMATION

News shall furnish promptly to the Secretary of State such information as the Secretary of State
considers necessary in relation to or in connection with the implementation and/or enforcement of
and/or the compliance with these undertakings; including for the avoidance of doubt, any
confidential information.

St

8.1

8.2

8.3

8.4

INTERPRETATION

The Interpretation Act 1978 shall apply to these undertakings as it does to Acts of Parliament.

References in these undertakings to any English law term for any legal status, interest, concept or
thing shall in respect of any jurisdiction other than England and Wales be’deemed to include what
most nearly approximates in that jurisdiction to the English law term.

In these undertakings the word "including" shall mean including without limitation or prejudice to
the generality of any description, definition, term or phrase preceding that word and the word
"include" and its derivatives shall be construed accordingly.

For the purposes of these undertakings:

"the Act" means the Enterprise Act 2002;

"Mfiliate, of a person is another person who satisfies the following condition, namely that any
~enterprise (which, in this context, has the meaning given in section 129(1) of the Act) that the first
person carries on and any enterprise that the second person carries on from time to time would be
regardedas being under common control for the purposes of section 26 of the Act;

"Brand Licensing Agreement" has the meaning set out in 4.5 above;

"business" has the meaning given by section 129(1) and (3) of the Act;

"Carriage Agreement" has the meaning set out in 4.3 above;

"CC" means the Competition Commission;

"Closing Date" means the date on which News acquires all or a majority of the share capital of Sky
or, if the Transaction is effected by a scheme of arrangement, the date on which the scheme of
arrangement becomes effective;

"Control" shall be construed in accordance with section 26 ’of the Act, and in the case of a body
corporate, a tierson shall be deemed to Control it if he holds, or has an interest in, shares of that body
corporate amounting to 40 per cent or more of its issued share capital or carrying an entitlement to
vote at meetings of that body corporate of 40 per cent or more of the total number of votes which
may be cast at such meetings;

"Effective Date" means the date that, having been signed by News, these undertakings are accepted
by the Secretary of State, as described at 1.1 above;

"EPG" means Eiectr0nic Programme Guide; .......... ’ .....

¯ 0012561-0000367 C0:13564404.1 5

MOD300004655



For Distribution to CPs

DRAFT: 24 January 2011

"Group of Interconnected Bodies Corporate" has the meaning given in section 129(2) of the Act;
references to a Group of Interconnected Bodies Corporate shall be to the Group of Interconnected
Bodies Corporate as constituted from time to time;

"Key Sky News Editorial Staff’ means the head of Sky News, the executive editor of Sky News
and the head of newsgathering of Sky News;

"Newco" means the public limited company into which the business of Sky News will be transferred
and which will continue to operate that business, as described at 2.1 above;

"News" means News Corporation;

"OFT" means the Office of Fair Trading;

"the Order" means the Enterprise Act 2002 (Protection of Legitimate Interests) Order 2003;

"Secretary of State" means Secretary of State for Culture, Olympics, Media and Sport (except as
context otherwise requires);

"Sky" means British Sky Broadcasting Group plc;

"Sky News" means the business of news gathering and production, and creating and offering
(whether on a flee to air or subscription basis) the broadcast news channels currently branded "Sky
News" and "Sky News HD" and related services under the Sky News brand and/or news services
provided to third parties, including the wholesale provision of news input to third party media
enterprises. For the avoidance of doUbt, "Sky Sports News" is a separate business which will remain
under the sole control of Sky;

"Subsidiary" shall be construed in accordance with section 1159, of the Companies Act 2006 (as
amended), unless otherwise stated; and

"Transaction" means the proposed acquisition by News of some or all of those shares in Sky that it
does not already own.
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From:

Sent:
To:
Cc:

Subject:
Attachments:

24 January 2011 17:40

STEPHENS JONATHAN; ZEFF JON; KILGARRIFF PATRICK;
Sue; SM1TH, Adam; MARTIN UNDA
RE: news corp/sky merger
WRITTEN STATEMENT.Final draftdoc.doc

IBEEBY,

Fo!low Up, Flag: Follow up
Flag Status: Ragged

Thank you for you r s ubmission,

The Secreta~ of State has approved the re’commendation to make a Statement tomorrow indicating that he i ntends
~er the proposed merger to the CC subject to first considering the undertakings in lieu (UIL) proposed by News

Corp,

I attach a final version of the statement with SoS amends. No more changes please unless Patrick or Counsel advise
there are ~oQd legal.reasons for doing so.

Very gratef~! ~fwe could have a further submission before the end of the week setting out recommendations fo:r
next steps.

Many thanks

$~t;, 24 Ja:nUa~ :2-.011 15:46

C¢~ ~EI~HEN;S 3ONATHAN; ZEFF J.ON.; KIEGARRtFF PATRICK; GEIST-DIWER CAROLA;L

~tt~j~-" n~s corp/sky merger
impo~ance: High

~EEBY, Sue.;

As promised.

J
J

DGMS
2-4 C0ckspur Street
London SW1Y 5DH
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Broadcasting London S~VIY 5DH Fax

www.cu[ture.gov.uk

Ll~! t ~ ~J’V~ aY]~
One Bishops Square
London El 6AD

Your Ref

Our Ref

z4 January Z0i 1

Dear

News. Corporation. == BritiSh:= Sky ....Broadcasting Group. ..... .... P[�

L i-hank you for your ietter of Z4 January Z01 t.

t note that draft undertakings wii[ be received in these Offices sho~[y.
L

We have taken on board the representations you made as to proce:ss, both at your meeting w(th
the Secretary of State, and at our meeting on. Friday. We understand that you are concerned that
the process be transparent, expeditious and [egatly sound. The Secretary of State shares those
con:cerhs entirely.

Turning tO the specific ma~ers you i-a{se:

Rote of the OFT

We agree, that theSecreta~ of State is not obt~iged, but has a discretion, to involve the OFT ~n
pr0cesS ~f �o~;~d!e~io~ ~f: ~/d~i~s.. HaW~e~, we. do-~e:~ tB~t: sei~~:!i~:ia~ i . i~-

consistent with ~h:e Wo~d|h~ of S.93. ~- ..........:~:"- ’

prece.ding Words of that su,B.-se~ion: ~t ~S dea~ t~i~¯ i~:N ~E~. ~d~ c~*:~ ~{~ ~:~Ul~t
with: a view to discovering whether a person wiB offer such undertakings.

We consider that the statutory scheme permits the Secretary.of 5~a, te to take the-v~ew ~hat he
should consider whether to accept the undertakings yqur ctient has offered and ai[ows him. to

~/$~,1,~ "
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Department" for CO{lure, Med~a and Sport f

involve the OFT in that process of consideration° if the Secretary of State reaches a position that
he proposes to accept the undertakings in lieu of a reference, he wiff, of course, put them out for
consu{tation as required under the terms of the Enterprise Act.

Rote of Ofcom

We were not+entirety sure we understood your observation that Ofcom does¯ not hav~. a~y+    ’
defined stat:u-toP3t roie in. re[allon to unde~ki!ngs: We consider that acceptingany un~d;effakin:gs
in |ieu of a reference would amount to the taking of enforcement action by rife Secret.a=ry of S:tate
and, as such, Wou{d fat[ within the scope Of s.106B of the EnterpriseAct (read with the Legitimate
[ntere.sts Order). On that baSi,s it would seem to us that the Secreta~ of State is tie.ally
permitted to ~eek Ofcom’s advice.         -+ "

Q~ite apart from the statutory powers, however, it se.ems~to ~s that. there ,is a real benefit in
u~dersta~:ding-the views o:f O.Pcom (and th, e ~FiTS ~h r~l~a~io~, tO~y i~:~ ~t~ yo~ ~i.fi~g.- It:
wouid se~em to usthat understandin" tl~ose bodies; thou~h-~ ~a~i..iier ta~t :than {a,~er-’ih ~t~h~ +
prLocess wii[l ensure that any u.ndertaki~gs the Secretary o~f ~ate ~i~ghlt be m~nded tO a~pt. W~td
be more fuffy worked out and any potential difficulties dealt with. Equally, if:they raised concerns
that the undertakings were unworkable or ~.suffident, i~ w0~, a.gain be be~ter to.know s.oen~.~.+

Publ~i~cat;ion of the Ofco~_~epo~

on or before p~b[:ication o~ his own dec|~ion;on ~heth.er to te~er ~ ti~sa~i:on s~:~O-~:
Eu~tope~, ~,te~ve~ion Notice. We do not accept ~hat a dec~;iO~ to~.~ub:!i~h the. ~ [~~¥~ce

In the pre~ent case the Secteta~ of S~te considers ~tch a ~ #~~. ’ " " ’~+

conCtus[on.s.

I also confirm receipt of your Second letter of today’s date, which enclosed the confidential
version of your Client’s submissions+

Yours sincerely
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To: 1. Jeremy Hunt From:
Team:media
Tel: f
Date: 24/0112011

NEWS CORP BSKYB PROPOSED MERGER

Issue

Next steps on proposed. News Corp/BSkyB merger.

Recommendation and Timing.

That you

Q

make a statement tomorrow saying that you intend to refer the proposed merger
to Competition Commission but wil! first consider undertakings in lieu (UtL)
. proposed by News Corp (Annex A)

inform News Corp and Sky of your decision.

Background

See attached PWS. -

Advice

The Ofcom report concludes that-it may be the case that the proposed acquisition may
be expected to operate against the public interest since there may not be a Sufficient
pfui’ality of persons with control Qf media enterpr’Bes. This "double may" test represents
a I!ow threshold for referral and following a number of discussions, including w{th legal
"-dvisers, ! understand that youhave cortcluded that this threshold is met. How. :-ever,
,,lder the legislation you may considerundertakings in l~eu offered by the negating
parties. News Corp have now provided~ you w~th outline proposals far U!L and the~e
would appear te offer a possible way of preventing or mRigating against the possible
threat to ptura|ity posed by the. merger. Under these cimumstances, i~ you be[|eve that
these UiL could offer a Way forward, it is r~gftt Tor you to aSk Ofcem and ~he OFT to
consider them |¢i more detail ~th a view tohelping you to decide whether or riot they
wOL{ld be acceptable, if, having has their further advice, you are’ sat{~f{ed that they are,
you w{ll need to have a formal consultation of at least ;15 days during which all
interested parties can comment. At the end of the consultation pe tied it will be foryou
to reacha final decision on whether to refer the decision or accept the UIL and let the
merger proceed,

Clearance
This has been cleared by Jon Zeff

...... CO.
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RESTRICTED

Jonathan Stephens-
Jon Zeff
Patrick Kiigarriff
Unda Martin
Carola Geist-Diwer
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HOUSE OF COMMONS

LONDON" SWIA 0AA

o

The Rt Hon Jeremy Hunt MP
Secretary of State
Oepa~ment for Cul[ure, Media & Sport
2-4 Cockspur Street
London
SWIY 5DH

~-- ~ January 2ott

In light of recent reve!ations I ~,wite to ask you to commission a further report.
from Ofcom: concerning the bid for BSkyB by Rupe.#, and James Murdoch’s
News Corp.

As you know, the News. Corp proposal was investigated by Ofcom under the
public interest provisions of the Enterprise Act 2002. There are three sub-
clauses: ’p!ura~fty’, ’mr~r,~,~, ,~ of broadcasting’ and ’commitment to broadcasting
star~dards’ The original referra! only looked at ’piuraiity’.

wouJd like the transaction investigated under the ’broadcasting standards’
catego~,.

Section 58 of the Enterprise Ad: 2002 provides the Spedfied Cons~deratJor~s
of which 2 C specifies:

"The need for persons carrying on media enterprises, and for those with
control of such enterprises, to have a genuine commitment to the attainment
in relation to broadcastJng of the standards objectives set out in section 319 of
the Communications Act 2003".

Section 319 of [he Communications Act contains the Ofcom code.

Paragraph 2 a) states "that persons under the age of 18 are .protected*.

Paragraph 2 b) of the code states "that materia! likely to encourage or to incite
the commission of crime or lead to disorder is not included in television and
radio services".
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Paragraph 2 d) of the code "that news included in television and radio
services is reported with due accuracy".

The! .’" ¯nvesdgat~on is entitled to study whether [he acquirer has shown, evidence
of bad practice in its other media companies.

tn terms of generally criminal conduct; you will well know of the News of the
World’s industrial use of material acquired by illegal phone-hacking. Two
individuals formerly employed by the News of the World have been
imprisoned for offences related to this practice and two current employees are
suspended following material obtained by civil actions against the
newspaper. The police have re-referred the matter to the CPS. There is no
doubt that there is much more yet to come to reveal the extent of the
activities.

In terms of criminal activity in addition to phone-hacking, in the Max Mosley
,ha, it was noted by Mr Justice Eady that the News of the World’s "Chief
Repode£’, Neville Thudbeck, (’~,~o is also impHc~ed in phone hacking but has
not been suspended) committed blackmail in trying to coerce stories from the
women involved. Mr Justice Eady expressed shock that the Editor Colin
Myier had not deemed it fit even to discipline Mr Thurlbeck for this sedous
criminal offence.

!n other News of the Wodd stodes, su,~,, as those invoMng Edward Terry
(John Terry’s ~* ~ ,,o,her,, and John H}ggins, the snooker .o!ayer, journalists have
demonstrated that entrapment and inciting criminal activity is an integral part
o~ their s - ~tanda, d modus operandi. This approach is directly contrary to the
requirement in 2 b) of ~he Ofcom code.

The ~ " "¯ c,-,nt~nued payment of legal fees to the convicted private investigator
GJenn Mulcaire and the enormous sums paid to settle and keep confidential
civi! actions raises fiJrth~ questions of News Corp’s ongoing conduct in this
ma~er and b¯ ~s commitment to revea!ing lhe truth.

The convicted phone hacker, Clive Goodman, was paid a substantia!
severance fee tJnked to a confident~a!ity agreement, despite being guilty of a
criminal offence that ,,~ould constitute gross misconduct. 1 refer you to the
House of Commons Culture, Media and SpoA Committee report on Press
Standards, Privacy and Libel published last year and in particular the
responses of the News International staff upon these issues. It was made
clear in those investigations that the set’dement of civil cases were approved
at the very highest leve! including by James Murdochpersonaily.

-In relation to paragraph 2 a) of the code, you may-recati the coverage in the
Sun newspaper in February 2009 concerning the 13 year-old alleged father
Atfie Patten and his 15 year-old girlfriend Chantelle Stedman and the paternity
of their child. The sensationalist coverage inolud-ed a front-page photograph.
These three children were not protected; they were exploited by News
International.
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Parag{:aph 2 d) of the code concerning accuracy does also not bear scrutiny
when considering News Group Newspapers. The News of the World was one
of a number of newspapers which had to pay damages for the falsehoods it
published about the parents of Madeteine McCann. The same newspaper
pub!ished a Pont page article "revealing" a kidnap a~empt on the Beckham
family which turned out to be little more than the construct of the journalists
concerned. Other damages payments for false stories have been paid out to
footbaliers subh as Wayne Rooney and Ashley Cole and actors Angetina Jolie
and Brad PTtt..

It has long been clear that journalists employed by newspapers in the News
Corp group are licensed to show complete contempt for their own professional
requirements (se~. out in the PCC Code, obviously infringed on each of the
above occasions). Now News Corp’s equally disdainful approach to the
criminal taw is being revealed by phone hacking, b!ackmai] and other unlawfu!
acts, ’

There is scarcely a provision of the retevan-t pacts of these A~s - be i~
accuracy: the Protection of children or complicity in crime and disorder - which
News Corp is not serially, intentionally and disdainfully breaching.

So egregious are these breaches that ! am surprised that you have noi;
aiready commissioned Ofcom to test News Corp’s commitments to

r    ’r, ~-flb, oau~a~.,ng standards. I request that you do so now as a matter of urgency.

I look forward to headng from you as soon as possiMe.

Yours sincerely

Tom Watson
Member of Parliament for West Bromwich East

MOD300004665



For Distribution to CPs

department for
culture, media
and sport

oo9/11

25 January 2011 news release
NEWS CORP/BSKYB MERGER

Today the Secretary of State for Culture, Olympics, Media and Sport will give an update

on the timeline and process that he has followed in his considerations of the relevant

public interest in this proposed merger, and is publishing the following documents:

Ofcom’s report on the public interest issues relating to News Corporation’s

proposed acquisition of BSkyB that was sent to the Secretary of State on 31

December 2010 (redacted for confidentiality).

= The Office of Fair Trading’s report on jurisdiction that was sent to the Secretary of

¯ State on 30 December.

¯ The Secretary of State’s letters to News Corporation and BSkyB of 7 January

2011.

° BSkyB’s response of 13 January 2011 with confidential information redacted,

2-4 Cockspu r Street

London SWlY 5DH

www.culture.gov.uk
improving I

the quality
of life for all
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¯ News Corporation’s response of 14 January 2011 with confidential information

redacted.

Secretary of State for Culture, Olympics, Media and Sport Jeremy Hunt said:

"After careful consideration of the Ofcom Report, which recommends referral to the

Competition Commission, and as provided by in Section 104 of the Enterprise Act 2002

that sets out my duty to consult adversely affected parties, I met with News Corporation

on 6 January to set out the process that I would follow and briefly explain Ofcom’s

conclusions. Having informed them of the process i then wrote to News Corporation and

BSkyB on 7 January enclosing a copy of Ofcom’s Report. In this letter I explained that I

was minded to refer the case tothe Competition Commission but that I would receive

wdtten, and if necessary oral, representations from them if they wanted to challenge my

thinking.

"On 10 January I met with Ofcom to seek clarification on a number of aspects of their

report.

"In response to my letter of 7 January BSkyB and News Corporation provided Written

representations challenging elements of Ofcom’s report on 13 and 14 January

respectively. These documents have today been published. After considering these

responses and consistent with section 104 of the Enterprise Act 2002 I therefore met

again with News Corporation on 20 January to hear representations on the issues they

highlighted.

"As a result of these meetings and my consideration of the Ofcom report and

subsequent submissions from the parties involved I still intend to refer the merger to the

Competition Commission. On the evidence available, I consider that it may be the case

that. the merger may operate against the public interest in media plurality.

2-4 Cockspur Street

London SWly 5DH

www.culture.gov.uk
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"However, before doing so it is right that I consider any undertakings in lieu offered by

any merging party which have the potential to prevent orotherwise mitigate the potential

threats to media plurality identified in the Ofcom report.

"News Corporation says that it wishes me to consider undertakings in lieu which it

contends could sufficiently alleviate the concerns I have such that I should accept the

undertakings instead of making a reference. It is appropriate for me to consider such

undertakings. In considering whether to accept undertakings in lieu, I will ask the Office

of Fair Trading, under section 93 of the Enterprise Act 2002 as an expert public body

with experience in negotiating undertakings in lieu, to be involved in the process from

this stage. I will also ask Ofcom under section 106B for advice whether Undertakings in

lieu address the potential impact on media plurality.

"If this process produces undertakings in lieu which I believe will prevent or otherwise

mitigate the merger from having effects adverse to the public.interest, and which I

propose to accept, I will then publish the undertakings in lieu and (as required, under the

Act) begin a formal 15 day consultation period during which time all interested parties

will be able to express their views.

"It is in the nature of this process that I cannot give clear dates for each step as we

move forward. My main concern is not to work to an arbitrary timetable but to ensure

that I reach my decision in a fair and even-handed way which is transparent and

ensures that all concerns are properly considered."

NOTES TO EDITORS

On 3 November 2010 News Corporation notified the European Commission of its

intention to acquire the shares in BSkyB that it does not already own. On 4 November

2010 the Secretary of State for Business, Innovation and Skills issued a European

intervention notice in relation to the proposed acquisition. He asked ofcom to

2-4 Cockspur Street

London SWIY 5DH

www.culture.gov.uk
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investigate and report back to him by 31 December 2010 providing advice and

recommendations on the public interest consideration in section 58 of the Enterprise Act

2002. This public interest consideration concerns the sufficiency of plurality of Persons

with control of media enterprises.

On 21 December 2010 the European Commission cleared the proposed acquisition of

BSkyB by News Corporation. The Commission concluded that the transaction would not

significantly impede effective competition in the European Economic Area or any

substantial part of it. The Commission made it clear that its decision did not prejudice

the Secretary of State’s jurisdiction in relation to the merger’s impact on the separate

question of sufficiency of plurality in the media.

Press enquirief

Out of hours telephone pager: 07699 751153

Public enquiries: 020 7211 6000

www.culture.gov.uk

2-4 Cockspur Street

London SWIY 5DH

www.culture.gov.uk
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Written Ministerial Statement: Media Ownership
Tuesday 25 January 2011

Secretary of State for Culture, Olympics, Media and Sport (Rt. Hon Jeremy Hunt):

On 3 November 2010 News Corporation notified the European Commission of its intention to acquire the
shares in BSkyB that it does not already own. On 4 November 2010 the Secretary of State for Business,
Innovation and Skills issued a European intervention notice in relation to the proposed acquisition. He
asked Dfcom to investigate and report back to him by 31 December 2010 providing advice and
recommendations on the public interest consideration in section 58 of the Enterprise Act 2002. This public
interest consideration concerns the sufficiency of plurality of persons with control of media enterprises.

On 21 December 2010 the European Commission cleared the proposed acq uisition of BSkyB by News
Corporation. The Commission concluded that the transaction would not significantly impede effective
competition in the European Economic Area or any substantial part of it. The Commission made it clear
that its decision did not prejudice my jurisdiction in relation to the merger’s impact on the separate question
of sufficiency of plurality in the media.
Following receipt of Ofcorn’s report and in the interests of transparency I want to inform the House of the
timeline and process that l have followed to date in my considerations of the relevant public interest

As such I amtoday publishing the following documents, copies of which will also be deposited in the
Libraries of both Houses:

Ofcom’s re port on the public interest issues relating to News Corporation’s proposed acquisition of
BSkyB that was sent to me on 31 December 2010 (with redactions for confidentiality)
The OFT’s report on jurisdiction that was sent to me on 30 December.
My letters to News Corporation and BSkyB of 7 January 2011.
BSkyB’s response of 13 January 2011 with confidential information redacted.
News Corporation’s response of 14 January 2011 with confidential information redacted.

All documents are available from the publication section of the DCMS website.

After careful consideration of the Ofcom Report which recommends referral to the Competition
Commission, and as provided by section 104 of the Enterprise Act 2002 that sets out my duty to consult
adversely affected parties, I met with News Corporation on 6 January to set out the process that I would
follow and briefly explain Ofcom’s conclusions. Having informed them of the process Ithen wrote to News
Corporation and BSkyB on 7 January enclosing a copy of Ofcomfs Report. In this letter I explained that I
was minded to refer the case to the Competition Commission but that I would receive written, and if
necessary oral, representations from them if they wanted to challenge my thinking.

On 10 January I met with Ofcom to seek clarification on a number of aspects of their re{:)ort.

In response to my letter of 7 January BSkyB and News Corporation provided written representations
challenging elements of Ofcom’s report on 13 and 14 January respectively.

These documents have today been published. After considering these responses and consistent with
section 104 of the Enterprise Act I therefore met again with News Corporation on 20 January to hear
representations on the issues they highlighted.

As a result of these meetings and my consideration of the Ofcom report and subsequent submissions from
the parties involved I still intend to refer the merger to the Competition Commission. On the evidence
available, I consider that it may be the case that the merger may operate against the public interest in
media plu[ality.

However, before doing so it is right that I consider any undertakings in lieu offered by any merging party
which have the potential to prevent or otherwise mitigate the potential threats to media plurality identified in
the Ofcom report.

News Corporation says that it Wishes me to consider undertakings in lieu which it contends could
SUfficiently alleviate the concerns I have such that I should accept the undertakings instead of making a
reference. It is appropriate for me to consider such undertakings. In considering whether to accept
und~.a.k~..n.gs, it1 ![e~,. ! w{!! ask. the OFT under section 93 of the Enterprise Act 2002 as an expert public
body with experience in negotiating Und-e~akings]n iieu to be ~nvoi~;ed :~n :~he pi-ocess from this stage, i will

http:Nwww.culture.gov.uk/news/ministers_speeches/7741.aspx 14/03/2012
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Written Ministerial Statement: Media Ownership Page 2 of 2

also ask Ofcom under section 106B for advice whether undertakings in lieu address the potential impact or
media plurality.

If this process produces undertakings in lieu which I believe will prevent or otherwise mitigate the merger
from having effects adverse to the public interest, and which I propose to accept, I will then publish the
undertakings in lieu and (as required under the Act) begin a formal 15 day consultation period dunng which
time all interested parties will be able to express their views.

It is in the nature of this process that I cannot give clear dates for each step as we move forward. My main
concern is not to work to an arbitrary timetable but to ensure that I reach my decision in a fair and even-
handed way which is transparent and ensures that all concerns are properly considered.

Back to main

Back to top

http://www.culture.gov.uldnews/ministersspeechesH741 .aspx 14/03/2012
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RE~1h~IL; I PU

To: Jeremy Hunt From: [

Team,

Tel:

Date: 2610112011

NEWS CO RP BSI~B PROPOSED MERGER: NEXT STEPS

Issue

~Next Stepson proposed News Corp/BSkyB merger.

Recommendation

That you agree:

e

To write, immediately to Ofcom and the OFT sending them a copy of the more, developed
version of.the UILsreceived today from. News Corp, The letter to Ofcom asks therefor a
report on the extent to which the UILs have the potential to prevent or otherwise mitigate
themerger from having effects adverse to the pub[ic interest (draft at Annex A). The
letter to the OFT asks them to consult with both merging parties with a view to
discovering whether those undertakings would, in terms of practical and financia|
viabi|ity~ be ac~ptable to you.

2.    That Officials meet w~th OFT as soon as possible to discuss process and timetable-.

Timing

Immediate.

Advice
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RESTRICTE~ .. ~

A very provisional t~meline is attached which suggests that the pm:cess Could take ground two
months, and probably bit ronger (as it makes no~attowances for weekends). Moreover this
assumes that Ofcom oan produce a report.within a week, although Ofcom officials have.
~ndicated to me that they their best,9~essat t.hiS Stage ~s that this work will take "weeks ra~her
th .... .an days, Furthermore, the [e~et-t~.~.{he OFT~s-for a repe~, within 2 week~, heweve.r
O~¢i.ats at ~he O.-~ have tese~6~tt~i~boui ~eti~g th{s deadline, their ma{n-Go~Getn b~{ng, that
they have not Seen the fuL|.Of~em report, nor be_e. n pr~ tothe unde.~,ak~ngs in ~eu, The letter to
the OTF ackn~ges ~he tight deadl!ne and re~ommend.s a me~t~ng w~th ~ats as soo’rt as
pOSsible at wh[eh time the OFT can flag up any sei~ibus doubts theyhave with {he timet~b!.e.

You will’ also want to consider When in this process would be the best t{me to have a meet{~tg
~th News Co~.

C!eamnce

This has been¯ ere.areal bYJon Zeff

CQ.

Jo~tathan Stephens

Jon~ Ze~ff

..

T

?
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Department for Culture, Media and Sport
Rt Hon jeremy Hunt MP
Secretary of State

2-4 Cockspur Street
London SW1Y SDH
www.cu[ture.gov.uk

Tel
Fax

CMS 164661/DC

Ed Richards
Chief Executive
Ofcom
Riverside House
2a Southwark Bridge Road
LONDON
SE1 9HA

?January 2011

department for
cutture, media
and sport

NEWS CORPIBSKYB PROPOSED MERGER: NEXT STEPS

! announced on Tuesday that ! intend to refer the above merger to the Competition
Commission but, before doing so, will consider undertakings in lieu offered by News
Corporation which could have the potential to prevent or otherwise mitigate the
potential threats to media plurality identified in the Ofcom report.

In accordance with section 106B of the Enterprise Act, I am therefore writing to ask
you for advice on the extent to which you think that the enclosed News Corp
undertakings in lieu (UILs) address the potential impact on media plurality identified
in Ofcom’s report. ! would be grateful if you could provide me with your assessment
within two weeks of receipt of this letter°

I would like your advice to focus on whether the UILs address the potential impact on
media plurality that you raised in your report delivered on 31 December 2010.
Separately ! have written to the OFT under Section 93 of the Enterprise Act asking
them for their views on the practical and financial viability of the proposals set out in
the UILs. I have also asked them to consider the UILs and consult on my behalf with
News Corporation. ! would anticipate that should they require Ofcom’s assistance
with this you will be able to help.

o4~.Le

improving
the quatity

of {ire for at[
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My officials are obviously on hand to provide any clarification or assistance you may
need throughout this process.

\t’

Rt [on Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport

(
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Department for Cu|ture, Media an(~ Sport
Rt Hon Jeremy Hunt MP
Secretary of Sta~e

2-4 Cockspur Street
London SWIY 5DH
www.cu[ture.gov.uk

Te{
Fax

r

o#z

CMS t64661/DC

John Fingleton
Chief Executive
Office of Fair Trading
2 - 6 Salisbury Court
LONDON "
EC4Y 8JX 2 7 January 2011

department for
cutture, media
and sport

NEWS CORPIBSKYB PROPOSED MERGER: NEXT STEPS

! announced on Tuesday that I intend to refer the above merger to the Competition
Commission but, before doing so, will consider undertakings in lieu (UILs) offered by
News Corporation which could have the potential to prevent or otherwise mitigate the
potential threats to media plurality identified in the Ofcom report.

In accordance with Section 93 of the Enterprise Act, I am therefore writing to ask you
to consult with both merging parties with a view to discovering whether those
undertakings are in your view practically and financially viable, so that they would be
acceptable to me. I would like you to let me know your view on this within 2 weeks,
but ! suggest my officials meet with you or your officials at the earliest opportunity to
discuss an appropriate timetable.

! have also written today to Ofcom to ask them for their advice on the potential impact
of the UILs on the concerns they raised about media plurality in their report delivered
to me on 31 December 2010. I have also asked that Ofcom provide any assistance
you might require in considering the UILs.

I enclose a confidential version of Ofcom’s report in order that you are aware of the
issues which this merger raises, together with a draft of the undertakings offered by
News Corporation. Whilst Ofcom are considering plurality issues, t would be grateful
if you could consider if there are any practical issues which could undermine the
operation of the undertakings and whether they would be effective over the medium .

ho~ ~rnm~ de.parh~ of

improving
the quality

of tile for a[[
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and long term. I understand that, of necessity, this will be a somewhat iterative
process between the OFT, Ofcom, and my officials, as well as involving consultation
with the merging parties who may agree to vary their undertakings to meet any
specific concerns you raise.

Rt Hon Jeremy Hunt MP
Secretary of State for Culture, Olympics, Media and Sport

MOD300004677



For Distribution to CPs

From:
Sent:
TO"

Co:
Subject:

SMITH, Adam
27 Jan[tory ~11 lz[.n~

[ ZEFF JON
RE: News Corp/BSkyB

i agree. ]eremy was pretty clear to me he wanted it done in two weeks unless, having looked at it, they come back
with a good reason¯ for needing longer.

From: [           ---
Senti 27 2anuarv 2n!l 13:58
TO= ]SMITH, Adam
Cc: " ’
Subleo~= ~: News Co~p/BSkyB ZEFF JON

i tn,,~K SoS is clear it’s two weeks. OFT shoutd wait to see the r6aterial first. If [t becomes OeaG having assessed the
work reqL~ired, that they need more time then they should write to SoS requesting it.

However at this stage SoS wil:l want to keep the pressure on to get a robust decision quickly. ! Understand Ofcom
thought this is do,able.

We really need to get the letters out - can we send the final versions up to me please?

Thanks

~at= 27 ~a~u~ 20i! ~3;37
"r,~: SMITH, Adb~ :

~uuject, FW: News Corp/BSkyB

AdSm,

tEFF JON;~

! assume that the latter Js better - any views?

f    ]-
Fro~-’m’~

~:Z].

COt              Sheldon Mills
SubjeCt= RE: News Corp/BSkyB

in the letter, the Secretary of State states that:
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t would like you to let me know your view on this within 2 weeks, but I suggest my officials mee
with you or your offi0ials atthe, earliest oppo~unity to discuss an appropriate ~me~able,

Just to clarify, is the intention that this 2 week deadline might be revised further to Monday’s
discussion (ie by another formal letter from the Secretanj of- Sta~te, revising the dead.~ine for
reporting back) or.that we would definitely be expected to report formally wRhin 2 weeks, but
noting that the undertakings in lieu might require additionaf work?

Kind regards

Office of Fair Tradina
.... ,~,=, ,~ nuuse I z-~ SalISbury Square t London EO4Y 8JX J T: ¯ 44

! ~t, 27Janf~rv 7n~1 1!;39

Fy~

. _

.~°--"
TO: , - -i ", .o~.~. i="~"~.~,

t ..... ’: ..... " ~: " ’; ’ ’ ’ : ": ....

, er, ! am pleased t~at ! halve been able tO Se~re ~@m:~-i~i[~~ :A~ "

-,n.e me:e~ng ori Mond~a~y morning (at Coc~spur St} y6u ~ffl. be ~b~e to. flag ~p ~once.rns o~i’.~.e ~i~ta,~i~!~i:. ’ ".’

b=st.Re~ar.dS -. " ¯ - "

2-4 CO~ksi~ur ~treet
London ~iY 5DH

~-~’~ ~~=.~#~ ~=~=~ # ~ ~= ~.~=,~.~ ~# ~ ~ ~# ~ ~ ~,~,#,#~ ~:~@~ ~

This emait arid its contents are the prope~ o~ the Depar~tment for Culture:, Media and Sport.
If you are not tl~e "..mte..~d~d recipient of t~smessage, please de!!~t~ ~t.

, AI,.i DCM8 ~mafl is recorded ~d stored for a ~um ~f 6 ~t~s

- .- "-~.w~.~x.-,t.-’a~,w,~
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¯ ~’~mmunications sent to or from the OFT are subject to recording and/or monitoring in accordance with relevant legislation. This email and any
, .ransmitted with it are confidential and intended solely for the use Of the individual or entity to whom they are addressed. If you are not an
.intended recipient, please notify administrator~ofLqs[gov uk immediately.

"l’ha Office of Fair Trading

Fleetbank.House, 2-6 Salisbury Square, London EC4Y 8JX Switchboard I020) 7211 8000 Web Site: http://www..off.qov.uk

This foetnote also confirms that this email message has been swept for the presence of computer viruses.
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SLAUGHTER AND MAY One Bunhil[ Row
London ECIY 8YY
T+44 (0)20 7600 1200
F +44 (O)20 7090 5000

Confidential

Rt Hon Jeremy Hunt MP
Secretary of State
Department of Culture, Media & Sport
2-4 Cockspur Street
London SW1 5DH

27 January 2011

You r reference

Our reference

I
Direct line

Dear Mr Hunt

News Corp/BSkyB Merger

I refer to your statement of 25th January.

I write on behalf of BT, Guardian Media Group, Associated Newspapers Limited, Tdnity Mirror PIc,
Northcliffe Media and Telegraph Media Group (together the "Concerned Parties").

In your statement, you conclude (consistent with Ofcom’s advice) that the merger would give rise
to plurality issues which warrant investigation by the Competition Commission.

You then set in motion a process under which OFT and Ofcom are asked to explore possible
"undertakings in lieu" with News Corp and.to report toyou on whether such undertakings would be
effective to address "the potential impact of media plurality".

You only propose to go out to public consultation however, after_ you have provisionally decided (in
the light of the advice from OFT and Ofcom) to accept such undertakings.

In order to ensure that the overall process is both fair and thorough, it will therefore be cdtical for
Ofcom!OFT and the Secretary of State to consult with key industry players (including the
Concerned Parties) ahead of the provisional decision.

The Concerned Parties stand ready to take part in this earlier consultation and to provide such
assistance as would be helpful.

In advance of which, it would be very helpful to understand the respective roles of Ofcom and OFT
and the timing for next steps.

CFI Saul PP Chappa~e L-W Harvey-Kelly JM Fenn JC Twentyrnan PJ Cronin MJ Ow’Jer GE Of Keefe Regulated by the Solicitors
SM ~dge RIN Cffpp~ IO Ri~e AN Hynlan GN Eabom BI~RF Louyeau× CNR Jeffs T Pharo~h Regulatian Authority
NPG Boardman P J~lliffe HA Whe{tm~ AC Johnson HK Griffiths M~; Rowe ~;R Nichol~ MD Zerdin Rrm SPA number 55388
GW James CD Randel[ HD Bennett EF Keeb{e STM Lee MST Leung MJ Tobin SFL Ca’dell.
EA Co~rlngl:on WEM Robinson RD de Car{e KR DaViS AC C{eaver R Dough~ 0(3 Watkins :~L Cousin

RPIG Gou[d~n8 RV Carson SR Ha[{ BR Galbraith EJD H(~&¢len E Michaet BKP Yu BJ Kingsley

GES 5eti~,rnaa SL Edwards WJ Sibree NDF Gray KM Hughes RR O~,I~ EC Brown IAM Taylor

PFJ Bennett: JM Featherfoy RC Stern MS Hutchinson G Iversen SL Pa(:ereon RA.ChapI n DA |yes

RM Fox F Murphy JRT~ip=,gS SRB Powell DR Johnson PC Sne[I J Edwafde MC Lane
gJ Thomhit[ PM OIney EGL Wy{de AG Ryde RE Levitt; HL Davies AD ~ol~ ENC Chur~
GJ ,~i~’s PH Stacey A. I~=are JAI~ I~i?lL~ ~l~6~iF~’e~i~,s- J~’Putni~ 5~Mau~l I~J-Sm~tl,t -
GP White L’WY Unde~i{I ID Boyce SDWarna-kuta-sud~/a RA Swallow RA Sumroy .$ Nevin
NJ Archer OA Wareham MEM Hattrel{ DA Wittman~ DC~, Waterf~e|d GP Brown JA Papanicho[e
AG Balfour RJ (;{ark KI Hod~son T5 Bbxel{ DJ B~ckn~l JC Cotton .IM Zaman
CM Horton ~,J Cooke N ,/on Bismarck 5J Luder CS Cameron ~JTurniK RA B.yk Doet~ment number
F.A Barrett DL flnkter PWH 3n’en AJ McClean CA Conno[[y WNC Watson GA Miles EC 506?’36397
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SLAUGHTER AND HAY

I have sent a similar letter to the OFT and Ofcom.

Page 2/{]/27 January 20! 1
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