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INFORMATION COMMISSIONER

Re:

OPERATION MOTORMAN

INSTRUCTIONS TO COUNSEL

C o u n se l has he rew ith ;

S y n o p s is  o f  th e  ev iden ce .

C o u n se l w ill be  fa m ilia r  w ith  th is  m a tte r ha v ing  a d v ise d  be fo re  as  w e ll as 

be ing  fa m ilia r  w ith  th e  m a tte r ha v ing  had th e  o p p o rtu n ity  o f d is cu ss in g  it w ith  a 

n u m b e r o f m e m b e rs  o f th e  Lega l D e p a rtm e n t a t th e  In fo rm a tio n  

C o m m is s io n e r ’s O ffice .

I no te  fro m  o u r re c e n t te le p h o n e  co n ve rsa tio n  th a t C o u n se l w a s  se e k in g  so m e  

fo rm  o f  ca se  s u m m a ry  w h ich  links  in th e  v a rio u s  e x h ib its  th a t ha ve  been 

o b ta in e d . I e n c lo s e  a co p y  o f  th e  ‘S yn o p s is  o f  E v id e n ce '. T h is  has been 

p re p a re d  by  th e  In fo rm a tio n  C o m m is s io n e r’s In v e s tig a tio n  U n it ( ‘ IC IU ’ ) 

(fo rm e rly  D P ID ). C o u n se l m a y  no t be fa m ilia r  w ith  th is  d o cu m e n t. In the  

e v e n t th a t C o u n se l has a lre a d y  had th e  o p p o rtu n ity  o f c o n s id e rin g  it 

a m e n d m e n ts  can  be m a d e  to  b ring  in in to  th e  fo rm  o f a ca se  su m m ary , 

ho w eve r, I b e lie ve  th a t th is  w o u ld  s ta nd  a s  th e  bas is  fo r  a ca se  s u m m a ry  a t 

cou rt.

A t p re se n t th e re  a re  tw o  m a tte rs  c u rre n tly  b e fo re  th e  c o u rt a ris in g  o u t o f the  

va rio u s  in v e s tig a tio n s  w h ich  ha ve  taken  p lace . In re s p e c t o f O p e ra tio n  G la de  

w h ich  is th e  M e tro p o lita n  P o lice  in ve s tig a tio n  th e  m a tte r is b e fo re  B la ck fr ia rs  

C ro w n  C o u rt. O n e  d e fe n d a n t, P au l M a rsha ll, has p le a d e d  g u ilty  to  the  

c o n s p ira c y  a lle g a tio n  w h ich  w a s  leve lled  a g a in s t h im  re la tin g  to  w ilfu l 

misconduct in a public office and  he  still a w a its  tria l in re s p e c t o f v a rio u s  th e ft
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m a tte rs . It is  p re sum ed  th a t if he g ives  e v id e n ce  a g a in s t th e  rem a in in g  th re e  

d e fe n d a n ts  (B o y le , K ing and  W h itta m o re ) a re -a sse ssm e n t o f  the  pu b lic  

in te re s t g ro u n d  in co n tin u in g  th e  p ro se c u tio n  a g a in s t h im  fo r  th e  th e ft m a tte rs  

m a y  re su lt in a ch a n g e  o f s ta nce .

O p e ra tio n  R e p ro o f is th e  m a tte r b e ing  in ve s tig a te d  by th e  D e von  &  C o rnw a ll 

P o lice . T h is  m a tte r has had its f irs t hea ring  a t E x e te r C ro w n  C o u rt. T h e  

m a tte r has be en  a d jo u rn e d  un til N o ve m b e r 2 0 0 4  w h en  th e  p lea and  d ire c tio n s  

hea ring  w ill ta ke  p lace . I u n d e rs ta n d  th is  le n g th y  a d jo u rn m e n t w a s  to  e n a b le  

th e  d e fe n c e  te a m s  to  have  th re e  m o n ths  to  c o n s id e r the  p a p e rw o rk  se rved .

T h e  O p e ra tio n  R e p ro o f ca se  la w y e r a t th e  C ro w n  P ro se cu tio n  S e rv ice  has 

ind ica ted  th a t he  d o e s  n o t e x p e c t th e  tria l to  g o  a h ead  fo r  so m e w h e re  in the  

reg ion  o f tw o  yea rs . In a d d itio n  he has ind ica ted  th a t th e  un u se d  m a te ria l 

d is c lo s u re  sch e d u le  in h is ca se  runs to  so m e  35 0  pages . T h is  w o u ld  pu t th a t 

ca se  on a p a r w ith  a sm a ll S e rio u s  F raud O ffice  p ro se cu tio n  o r  a m id  s ized  

C u s to m s  &  E xc ise  d iv e rs io n /c a ro u s e l fra ud .

In re sp e c t o f bo th  po lice  in v e s tig a tio n s  a p p lica tio n s  ha ve  been  m a d e  fo r  

le a d ing  and  ju n io r  co u n se l, the  d e fe n c e  us ing  an e q u a lity  o f a rm s  a rg u m e n t in 

th is  regard  as w e ll as a rg u ing  on  th e  c o m p le x ity  o f  th e  ca se . 1 rem a in  to  be 

co n v in ce d  o f th e  need fo r  tw o  co u n se l in o u r ca se  bea ring  in m ind  th e  

n a rro w e r issu e s  th a t w e  w o u ld  be d e a lin g  w ith .

A n o th e r issue  th a t I fee l needs  to  be a d d re sse d , and  I w o u ld  be g ra te fu l if you 

w o u ld  pu t th o u g h t in to  it, is th a t o f  ve n u e . I a p p re c ia te  th a t you  a re  based  in 

B irm in g h a m  an d  w e  a re  based  in W ilm s io w . H o w e ve r I ta k e  in to  a c co u n t the  

d e fe n d a n ts  w ill all be fo u n d  to  be  so u th  o f th e  W a tfo rd  G ap. In v ie w  o f th is  I 

w o u ld  p ro p o s e  th a t a Lo ndo n  ve n u e  be  th e  m o s t su ita b le  ve n u e . D o you have  

a n y  o b se rv a tio n s  in th is  reg a rd?

I have  had th e  o p p o rtu n ity  o f co n s id e rin g  so m e  o f th e  d o cu m e n ta tio n  fro m  th e  

in ve s tig a tio n  and  m y  m ind  is w o rk in g  to w a rd s  d ra w in g  th e  m a tte r in and 

keep in g  it q u ite  n a rro w  w ith  th e  a im  o f  d is se m in a tin g  a m e ssa g e  to  a w id e r
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a u d ie n c e  by  p ro se c u tin g  th e  ke y  p la ye rs  an d  d ra w in g  th e  a tte n tio n  o f the  

m e d ia  to  th o se . I ho p e  th a t by  su ch  a co u rse  o f a c tio n  th e  p ro se c u tio n  ca n  be 

k e p t s m a lle r  in sca le  and  no t a llo w e d  to  g ro w  o u t o f co n tro l. T o  th is  end  I 

w o u ld  a n tic ip a te  th a t th e  sca le  o f O p e ra tio n  M o to rm a n  in te rm s  o f ca se  

p a pe rs  sh o u ld  be so m e w h e re  in th e  reg ion  o f se ve n  to  e ig h t le v e r a rch  file s  in 

to ta l, d e p e n d a n t upon  h o w  w e  s tru c tu re  o u r case . H o w eve r, th is  d o e s  no t 

d e a l w ith  th e  issue  o f unused  m a te ria l to  w h ich  I w ill re tu rn  la te r.

I w o u ld  be g ra te fu l if you  w o u ld  a d v ise  in co n fe re n c e  as  to  ho w  w e  w o u ld  

b ring  th e  p ro se cu tio n . I se e  th a t th e re  a re  tw o  w a y s  in  w h ich  th e  p ro se cu tio n  

ca n  be b ro ugh t. T h e  firs t is to  ha ve  a n u m b e r o f s m a lle r  ca se s  w ith  no  m ore  

th a n , sa y  fo r  e xa m p le , fo u r  d e fe n d a n ts  in each . T h e  se co n d  o p tio n  is to  have  

a la rg e  ca se  w ith  a ll o f  th e  d e fe n d a n ts  be ing  trie d  to g e th e r. I am  m o re  

a ttra c te d  to  th e  se co n d  o p tio n  fo r  a n u m b e r o f re a so n s  a lth o u g h  I am  su re  you 

w ill a g re e  bo th  m e th o d s  ha ve  th e ir  a ttra c tio n s  and  p itfa lls . T h e  a ttra c tio n  o f 

tw o  o r  th re e  s m a lle r  ca se s  is th a t th e y  w o u ld  be  e a s ie r to  run ; th e re  w ill be 

less  to  o rg a n is e  fro m  a ca se  m a n a g e m e n t p o in t o f v ie w , and  in a d d itio n  ju r ie s  

a re  b e tte r a b le  to  u n d e rs ta n d  s m a lle r  m o re  m a n a g e a b le  m a tte rs . H o w eve r, 

as  I se e  it th e  d o w n s id e s  o u tw e ig h s  th e  p lu sse s  in th a t you  run th e  risk  o f the  

m a tte rs  be ing  co n s id e re d  d iffe re n tly  by d iffe re n t tr ib u n a ls , and  th a t th e re  is a 

risk  o f a n o m a lo u s  resu lts . T h e re fo re  In a d d itio n , it is like ly  th a t th e  co s ts  o f 

run n ing  tw o  o r  th re e  s m a lle r tr ia ls  w ill be g re a te r th a n  ru n n ing  o n e  la rg e r tria l. 

In a d d itio n , th e  ju ry  m a y  a lso  h a ve  so m e  d ifficu lt ie s  in c o m p re h e n d in g  a ca se  

if th e y  p e rce iv e  th a t p e o p le  w h o  o u g h t to  be in th e  d o c k  a re  m iss in g . W h ils t 

th e y  can be d ire c te d  to  p u t su ch  issues  o u t o f th e ir  m ind  it can  o fte n  be hard 

to  see  ho w  th e y  can  m a ke  su ch  le a p s  o f fa ith . I am  su re  th a t th is  is 

so m e th in g  th a t you  ha ve  e n co u n te re d  on  n u m e ro u s  o c ca s io n s .

R u n n in g  o n e  la rg e  ca se  w ill o f  co u rs e  be la w y e r in te n s ive , fo r  e xa m p le , m o re  

issu e s  a re  like ly  to  a rise  in re la tio n  to and  a g a in  th e re  w ill a ls o  be a

g re a te r  im p a c t in re s p e c t o f d is c lo su re .

D isc lo su re  in its e lf is like ly  to  be  a s ig n ific a n t u n d e rta k in g , h o w e ve r one  la rge  

case does allow all the issues to be a ire d  before the jury an d  a llo w s  th e m  to
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d e te rm in e  a ll issu e s , an d  o f co u rse  resu lts  I am  su re  you  w ill a g re e  in a 

g re a te r co n s is te n cy .

A s  I se e  it th e  b ig g e s t n e g a tive  to  runn ing  th e  m a tte r as o n e  la rg e  ca se  is th a t 

o f th e  s ta te  o f th e  in d ic tm e n t. Ju d g e s , I ha ve  fo u n d , do  n o t like  o v e rlo a d e d  

in d ic tm e n ts . It is like ly  a n y th in g  o v e r 3 0 -3 5  co u n ts  w o u ld  be co n s id e re d  

o ve rlo a d in g  th e  in d ic tm e n t. T h is  m e a n s  th a t if  w e  had, fo r  e xa m p le , 9  p e op le  

in th e  d o c k  the n  it is like ly  th a t no m ore  tha n  five  o r  s ix  c o u n ts  co u ld  re la te  to  

ea ch  pe rson  a llo w in g  fo r  o ve rla p s  o f pe rson  I d is c lo s in g  to  pe rson  2 hav ing  

ob ta in e d  it.

T h e re  is an a lte rn a tive  as  I se e  it to  th e  o v e rlo a d in g  p ro b le m  w h ich  is to  lay  a 

g lo b a l c o n s p ira c y  co un t. T h is  has so m e  a ttra c tio n s . F irs tly , it m a ke s  the  

m a tte r in d ic ta b le  o n ly  a n d  ta ke s  th e  m a tte r s tra ig h t to  th e  C ro w n  C ourt. T h is  

red uce s  th e  c o s t o f th e  lo w e r c o u rt p ro ce e d in g s  bu t d o e s  little  m o re  th a n  'fro n t 

end  lo a d ’ th e  ca se  w ith  reg a rd  to  th e  p re p a ra tio n  o f th e  e v id e n ce . I f in d  the  

idea  o f b rin g in g  a co n s p ira c y  ca se  v e ry  a ttra c tive  as  it e n a b le s  th e  m a g n itu d e  

o f  th e  ca se  to  be  b ro u g h t o u t p ro p e rly  to  th e  ju ry . H o w eve r, if  w e  a re  to  bring 

a c o n sp ira cy  th e n  th e re  w ill o f  co u rse  need to  be c le a r e v id e n ce . I no te  th a t 

you  have  a lre a d y  a d v ise d  th a t th e re  is s u ffic ie n t e v id e n ce  to  su s ta in  su ch  a 

ch a rge , and  I w o u ld  be  g ra te fu l if  you  w o u ld  illu s tra te  to  m e w h e n  w e  m e e t 

w h e re  you c o n s id e r th a t o u r s tre n g th  in th is  a re a  lies. T h e  b rin g in g  o f the  

c o n sp ira cy  c h a rg e  w o u ld , to  m y m ind , no t a ffe c t se n te n ce  sa ve  fo r  e n ab lin g  

the  Ju d g e  to  b ring  a g re a te r se n te n ce  th a t he co u ld  on  a n u m b e r o f 

su b s ta n tive s . I am  m in d fu l o f th e  d e c is io n s  and  se n te n c in g  g u id e lin e s  th a t 

o n ly  a llo w  a se n te n ce  to  re fle c t th e  g u ilty  p leas o r  ve rd ic ts  and  n o t n e ce ss a rily  

th e  u n de rly ing  c rim in a lity .

H o w eve r, I am  su re  you w o u ld  a g re e  th a t th e  use  o f a co n s p ira c y  a lle g a tio n  is 

m o re  e le g a n t tha n  lay ing  th ir ty  o r  so  in fo rm a tio n s  a g a in s t W h itta m o re  and  a lso  

a g a in s t each  o f th e  o th e rs . I c o n s id e r th e  u s e  o f the  co n s p ira c y  to  be go od  

fro m  a p re se n ta tio n a l p e rsp e c tive  as it w o u ld  e n a b le  us to  p ick ten  o r  so 

tra n sa c tio n s  to  go  th ro u g h  in co m p le te  de ta il w ith  th e  o th e rs  be ing  sch e d u le d .
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T h e  use  o f th e  c o n s p ira c y  w o u ld  o f co u rse  a llo w  se n te n c in g  to  be  a t th e  u p p e r 

e n d  o f th e  sp e c tru m  ra th e r th a n  th e  lo w e r w h ich  m a y  on  th e  fa c e  o f it seem  

m o re  a p p ro p ria te  in th e  in s ta n ce s  w h e re  th e re  a re  o n ly  th re e  o r  fo u r  m in o r 

su b s ta n tive s .

I no te  fro m  th e  file  o f p a pe rs  th a t I h a ve  se e n  th a t th e re  has a lre a d y  been 

so m e  ta lk  o f w h o  sh o u ld  and  sh o u ld  no t be  p ro se cu te d . T o  m y m ind  a n y  g a p s  

in th e  d o c k  e n a b le  th o s e  w h o  a re  be ing  p ro se c u te d  to  b la m e  th o s e  w h o  are  

ab se n t. T h is  is n o t so m e th in g  th a t I w o u ld  w a n t to  risk  on  a ca se  th a t is like ly  

to be  as  h igh  p ro file  as th is . H o w eve r, I am  a le rt to  c o m m e n ts  th a t have  been  

m a de  th a t th e re  is little  to  be g a in e d  in p ro se c u tin g  s o m e o n e  w h o  is, fo r  

e x a m p le , a lre a d y  s ta n d in g  tria l on  a c o n s p ira c y  to  c o rru p t a p u b lic  o ffic ia l 

a lle g a tio n  as th a t co m p la in t co u ld  resu lt in th e m  re ce iv in g  a cu s to d ia l 

se n te n ce , w h e re a s  a n y  p u n is h m e n t th a t co u ld  be  h a n d e d  do w n  in re s p e c t o f  a 

D a ta  P ro te c tio n  A c t o ffe n c e  is m o n e ta ry  o n ly . H o w e ve r, th e re  a re  issues  th a t 

fo r  th e  sa ke  o f co m p le te n e ss  th e  re le va n t o ffe n d e rs  sh o u ld  be  p ro se cu te d .

Disclosure

D isc lo su re  is, as I ha ve  p re v io u s ly  m e n tio n e d , a m a jo r p o in t in th is  ca se  it is 

a lso  so m e th in g  th a t it th in k  n e e d s  to  be co n s id e re d  a t an e a rly  s ta ge . T h is  

a ffe c ts  bo th  e x h ib its  and  un u se d  m a te ria l. E ach  pa g e  o f W h itta m o re ’s 

w o rk b o o k  re ve a ls  an  im m e n se  a m o u n t o f d a ta  a b o u t peop le , bo th  o rd in a ry  

m e m b e rs  o f th e  p u b lic  an d  th o s e  w ith  ‘c e le b r ity ’ s ta tu s . I th e re fo re  w o u ld  be 

g ra te fu l if yo u  w o u ld  a d v ise  as to  w h e th e r o r  n o t th e re  ne eds  to  be a n y  h e a vy  

re d ac tion  o f th e  d e ta ils  on  e a ch  p a g e  th a t a re  no t re le va n t to  th e  su b je c t 

m a tte r o f th e  ch a rg e  in o rd e r to  p re se rve  th e  d a ta  o f  th e  o th e r p e o p le  w h o  

a p p e a r on  th e  page . D o  you c o n s id e r th a t th is  needs  to  be th e  s u b je c t o f a 

ju d ic ia l o rd e r?  Is it so m e th in g  th a t sh o u ld  be  fa llin g  w ith in  th e  sco p e  o f P ll?

I am  m in d fu l o f th e  fa c t th a t tw o  o th e r p ro se c u tio n s  a re  up  and ru n n ing  in 

re sp e c t o f  m a te ria l w h ich  w a s  o b ta in e d  by  o u r in v e s tig a to rs  an d  fo r  th is  pa rt 

o u r  in v e s tig a to rs  a p p e a r to  be so m e  o f the  m a in  w itn e s s e s  fo r  th e  C ro w n . I 

would be grateful for your opinion as to whether o r not th e se  in v e s tig a tio n s
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w o u ld  be th e  su b je c t o f d is c lo s u re  in o u r  ca s e  and  w h e th e r o r  no t o u r ca se  w ill 

fo rm  to  be d isc lo se d  in th e ir  un use d  m a te ria l. B e a ring  in m ind  th e  broad  

n a tu re  o f th e  te rm  T h e  C ro w n ' I c o n s id e r th a t w e  w o u ld  need  to  c o n s id e r the  

m a te ria l he ld  by th e  M e tro p o lita n  P o lice  and the  D e von  &  C o rn w a ll P o lice  as 

be ing  d is c lo s u ra b le  p e r se and  th a t o u r m a te ria l is d is c lo s u ra b le  b y  th e m  in 

th e ir  ca ses . D o  you a g re e  w ith  m y  fe e lin g s  in th is  reg a rd  o r  is it p o ss ib le  fo r  

the  m a tte r to  be  ke p t on a m o re  res tric te d  bas is?

T h e re  a re  a n u m b e r o f  o th e r  issu e s  th a t I p ro pose  to a d d re s s  in no  p a rticu la r 

o rde r. It sh o u ld  be no ted  th a t G u n n in g  is co n tin u in g  w ith  h is c r im in a lity  and  

th a t h is m o s t re ce n t a tte m p ts  m a y  need  to  be  re fle c te d  in th e  ca se  and  th is  

co u ld  be po ss ib le , sh o u ld  you  a g re e  th a t it is a p p ro p ria te , by w a y  o f 

su b s ta n tive  co u n ts  a g a in s t h im  o v e r an d  a b o ve  a n y  co n s p ira c y  a lle g a tio n  th a t 

m ig h t be b ro ugh t.

In re la tion  to  T a ff J o n e s ’s in te rv ie w , I no te  on  th e  e ig h th  pa ge  he  s ta te s  th a t 

he w o u ld  like  to  ta ke  lega l ad v ice  bu t th e  in te rv ie w  w a s  n o t te rm in a te d  a t th a t 

po in t. D o you fo re s e e  a d m is s ib ility  a rg u m e n ts  a ris in g  in th a t reg a rd?

A c co rd in g ly , I w o u ld  be g ra te fu l if C o unse l w o u ld  a d v ise  in it ia lly  in co n fe re n ce  

and  p o te n tia lly  in w ritin g  sh o u ld  be  need  a rise , on  th e  fo llo w in g  issu e s ;-

1. W h a t fu r th e r s te ps  a re  co n s id e re d  n e ce ss a ry  to  b rin g  the  m a tte r to 

co u rt?

2. W h a t ch a rg e s  sh o u ld  be p re fe rre d ?

3. W h o  sh ou ld  be th e  su b je c t o f  th e  p ro se cu tio n ?

4. S u g g e s tio n s  as  to  ve nue .

5. Issues  re la ting  to  d isc lo su re .

6. T h e  fo rm  o f a n y  sch e d u le s  th a t w o u ld  need  to  be  p re p a re d  to  

d e m o n s tra te  th e  eve n ts  th a t ha ve  ta ke n  p lace .
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7. W h e th e r o r  no t th e re  n e e d s  to  be a n y  fo re n s ic  e v id e n c e  b ro u g h t (fo r 

e x a m p le , te le p h o n e  d a ta ).

8. T h e  issue  o f u n u se d  m a te ria l and  P ll.

9. T h e  in v o lve m e n t o f th e  C ro w n  P ro se cu tio n  S e rv ic e  m a te ria l.

S h o u ld  C o u n se l w ish  to  d is cu ss  th e  m a tte r p r io r to  th e  c o n fe re n c e  I can  be 

re a ch e d  on o r

P h ilip  T a y lo r 

S o lic ito r

In fo rm a tio n  C o m m is s io n e r 's  O ffice
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THE INFORMATION COMMISSIONER 

Re: OPERATION MOTORMAN

INSTRUCTIONS TO COUNSEL

To:

From:

Mr Bernard Thorogood 
5 Fountain Street 
Steelhouse Lane 
Birmingham 
B4 6DR

Mr Philip Taylor 
Solicitor
Information Com m issioner 
W ycliffe House 
W ater Lane 
W ilm siow
Cheshire SK9 5AF
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