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IN THE M A T T E R  OF W H ITTAM O RE  
A N D  O TH ER S

O PEN IN G  A D V IC E

1. I have read and considered the b rief and papers orig inally  supplied  in this  

matter, and had the benefit o f  ex ten sive  d iscu ssion s with m y Instructing 

S olicitor and the case officers. 1 have also exam ined several packs o f  ev idence  

in W ilm slow . A  significant number o f  matters fall to be considered and the 

purpose o f  this advice is to set out m y advice in a formal w ay, and to make 

various recom m endations.

P A B T liS

W t IITTAM O RE A N D  D S W E S

2. 1 have considered w hether w e should aim to include M essrs. W hittamore and 

D ew es as defendants. The start point, o f  course, is that w e have a sound body  

o f  ev id en ce against each and each is guilty  o f  a h igh ly  com m ercialised  

industrial sca le  con sp ifacy  to contravene the Data Protection A ct 1998 {The 

A ct)

3. H ow ever, each  is also to be made a defendant in cases run b y  the P o lice  /  CPS. 

T hese other cases;

1. w ill feature charges w hich carry substantial periods o f  im prisonm ent;
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2. have grown out o f  our investigation and are likely  to be largely based  

upon the ev id en ce  gathered in our investigation.

The eonsequences for a  prosecution by tire M ornm tion  C om niission  ChC.) w ould  

include;

1. sign ificant delay -  w e w ould inevitably w ait until the case  featuring  

the more serious charges had concluded;

2. a very much reduced public interest in continuing and /  or s i^ if ic a n t  

evidential d ifficu lties - i f  the other ease su cceed s these tw o should be 

in prison; i f  it fails it may be d ifficu lt to ju stify  prosecuting the pair on 

the basis, largely, o f  evidence w hich did not con vin ce the first jury 

(although the issues w ill not, I agree, be identical).

There are also costs im plications -  the bigger the ease w e launch the m ore it w ill 

cost to prosecute.

4 , In all the above circum stances m y advice is to keep these tw o o f f  the:
. ': 

indictm ent but to include a  go o d  deal o f  the ev id en ce  against them  in the ;

“used” case papers i.e.; m ake such ev id en ce part o f  our case  (m ore o f  whieh;

TH E JO U R N A L IST S

5. H aving regard to the sustained and serious nature o f  the journalistic 

involvem ent in the overall picture there can be little doubt that m any, perhaps i 

all, o f  the journalists in vo lved  have com m itted offen ces. T h e inference.
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overw helm ing it seem s to m e, is that several editors m ust have been w ell 

aware o f  w hat their sta ff w ere up to, and therefore party to it.

I understand that policy  consideration have led to their v iew  that enforcem ent |I
o f  som e sort, rather than prosecution is the w ay forward in respect o f  the I 

journalists/ newspapers. I understand and sym pathise w ith that approach. T his : 

is, I believe, the first occasion  upon w hich the sca le  o f  the problem  has com e | 

to light and it may not be unreasonable to g iv e  the Press Com plaints 

C om m ission  the chance to put their house in order. :

H ow ever the evid en ce o f  involvem ent in sign ificant and often unpleasant 

offend ing is, in m y opinion , clear enough in very m any ca ses and it w ould  be 

appropriate to caution identified  journalists and their editors. I doubt w hether a 

form al caution w ou ld  be accepted as such but informal cautioning by letter 

with a suitable selection  o f  (heavily edited) evid en ce attached should ach ieve  

the aim.

T hose defending in the prosecution m ight seek  to m ake capital from the fact 

that the journalists are not being prosecuted. The Judge m ight also com m ent 

on the basis that the jou m alists are the on es (it seem s) w ho created the dem and  

for this offending. W ith this in m ind it is a sen sib le  precaution to  equip m e at 

som e point before trial w ith  the detail o f  the reasoning not to  prosecute. I m ay  

need  to explain  or even  defend  the decision  to the Judge.
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6. In m y v iew  a conspiracy to obtain /  d isc lose  personal data is, certainly on  

m any o f  these facts, tantamount to conspiracy to defraud. T he rights o f  the 

data subject are not Just prejudiced -  they are violated. T he other ingredients 

o f  die o ffen ce  are present. H aving regard to the sca le  o f  matters I am driven to  

the v iew  that, i f  prosecuted as conspiracies to defraud, these o ffen ces should  

attract sign ificant cmstodial sentences, I understand entirely w hy the  

C om m ission m ight not want to launch such a prosecution even  i f  the  

C om m issioner has d ie authority to do so  (presently a m oot point). I w ould  

recom m end acquainting the relevant p o lice  forces w ith the o ffen ces  w e have  

uncovered and inviting them to consider i f  they  w ould  lik e  to prosecute. 

M aybe that has already occurred?

In m aking the above recom m endation I am m indful o f  the possib ility  that the 

Judge could find his inability to im pose m ore than a fine som ew hat frustrating. 

I f  the Court expresses its frustration it w ould be m uch the best thing i f  I could  

indicate ( if  indeed it be the case) that the p o lice  firm ly decided  to leave all 

those b elow  W hittamore and D ew cs to  the I.C. prosecution, i

H ereafter I advise on the basis that the case w ill rem ain ours to prosecute. On  

that footing it is vital to ensure that none o f  the defendants w e have in mind  

are potential defendants in  the p o lice  cases. .Even i f  the P o lice  w ere not; 

m inded to include a ll o f  our potential defendants in  new  (i.e ,;  CGnspiracy to  

defraud) cases they m ight, for reasons w e cannot discern, fee l they need  one  

or two o f  them as part o f  their prosecution -  w e need  to check.
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7. T he recom m ended m echanism  to ach ieve the preceding goa ls  is a liaison  

m eeting with P o lice  /C PS fo llow ed  by regular m onitoring betw een case  

law yers. W hen cases have grown the one out o f  the other regular contact 

betw een the 2 team s is essential i f  w e are to avoid  what m ight be called  

m anagem ent and evidential com plications.

8. It seem s to m e that Parliament has not provided sufficient sentencing options 

w ithin the A ct. Several o ffences I have encountered, including this series, 

merit consideration o f  tite custodial option.

9. There are various features w hich favour the use o f  charges o f  conspiracy under 

the Act;

1. the sca le  o f  offending ~  it w ould be difficult to reflect that scale by the 

use o f  substantive charges;

2. som e o f  the individual obtainings /  d isclosures are proved by cogent 

ev id en ce, som e less so  -  w hen the picture em erges, against the 

background o f  conspiracy charges even the m ore fragmented evidence  

should persuade a jury to the prosecution view .

3. conspiracy charges g ive  the Court a free hand in terms o f  sentence;

4 . such charges g iv e  us a good  basis for ineluding the W hittam ore /  

D ew es material even  i f  w e d o n o t prosecute those two;

5. on conspiracy charges w e are in a better position  to argue for the 

inclusion  o f  som e o f  the (pow erful) ev id en ce w hich otherw ise m ight 

not go  before the jury. For exam ple the “b laggin g  manuals*’;

1 0 .1 advise in favour o f  the conspiracies w hich centre around;

1. Jones - W hittamore - “and others”;
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2. Guanittg -  W hittainore -  “and others” ;

3, L yle - -  (possib ly  GtitmingJ -  D e w e s  -  W hittamor# -  “and

others”.

The “and others” elem ent is  important -  w e do not necessarily  b elieve  w e  

have revealed the entire picture and this phrase g iv e s  flex ib ility  and reality to 

the charge.

T o begin with 1 recom m end one conspiracy per team , a lleg in g  “to obtain and 

d isc lo se” . This is  the truth o f  the situation and there is  no doubt that a 

conspiracy can properly a llege  as its object 2  (or m ore) types o f  o ffen ce. I f  any 

defendant w ishes to go  to trial 1 may w ell advise is favour o f  2  alternative (i.e . 

additional) conspiracies for that defendant, for technical reason, w hich T w ill

not set out in detail at this stage. ;
' :

11. S in ce the C om m issioner has authority to com m ence proceedings under the A ct 

no formal consent or perm ission to proceed on  conspiracies is required in law. 

H ow ever, as a belt and braces exercise, it is probably sen sib le  to ensure tbat 

when sum m onses are applied for a docum ent is  drawn up (and presented with  

the application) m aking it clear that the C om m issioner has decided to  

prosecute this case ( i f  that is indeed the decision) on the basis o f  con sp irte ies : 

to com m it o ffen ces under the Act.

12. M y  Instructing Solicitor w ill recall that m y prelim inary v iew  o f  L y le s

position  w as that our ev idence m ight not pass the evidentia l t e s t  N o w  that I i 

have; i
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1. exam ined portions o f  the ev id en ce held by those instructing me; 

and 2. spoken to the case officers about what L yle  had to say for  

h im se lf  in interview  recently;

3. review ed  in even  closer  detail the im probability o f  his account 

being correct;

I have form ed the settled v iew  that there is a su ffic ien t prospect o f  conviction  

to ju stify  prosecution. L yle m ight w ell fight the case and an acquittal is a 

possib ility  but that should not deter us from proceeding w hen there is a good  

enough prospect o f  conviction. P lainly the public interest favours proceeding  

having regard to h is position as a public o fficer  w ith data protection  

responsibilities.

SmUCTURE/.C01.™T..0F.EMBBNGE.

13, Our aim  should be to prove a significant selection  o f  individual obtainings and 

d isclosin gs per conspiracy plus to dem onstrate the length and breadth o f  that 

conspiracy by reference to the overall totals o f  transactions.

D uring m y recent v isit to the IG offices 1 saw  3 folders con sistin g  o f  packs o f  

evidence, each pack designed to prove a particular obtaining/ d isclosing. 

O bviously  the precise amount o f  ev idence per transaction w ill vary but these  

packs are, in principle, exactly  what w e need. It w ill be a great help to put our 

C row n Court bundle together based on such packs i.e.; to stait w ith conspiracy  

num ber one and have all statem ents thereafter (and the corresponding chunk in 

the exhib its bundle) relating to the obtainings/ d ise losin gs in that conspiracy.
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I f  the bimdle is organised in this w ay it w ill help to keep the Judge’s interest 

and aid a erisp presentation.

Broadly speaking w e should aim  to illustrate the relative s ize  o f  an individual 

conspiracy (com pared to the others) by the number o f  individnal transaGtions 

w e set out to  prove in detail. If, for exam ple, the L yle  and others conspiracy  

involved  tw ice as m any transactions as the Jones and others conspiracy w e  

m ight aim  to have 20  or so  transactions in detail in the L yle count, and on ly  10  

or 12 in the Jones, I do not su ggest any sort o f  m athem atical precision in this ; 

exercise  -  approxim ate proportions w ill do very w ell.

T R A N SA C T IO N S

14. G U N N IN G  ■

I could find very little ev idence against Gunning, but I gather the case  

officers have (v ia  the equals D ew es eonnection) fix ed  him  into t

rep ilar  transactions w ith  D ew es and thence into W liittam ore.

In any event it is possib le that I have overlooked som eth in g  (in the m etal 

cabinet at the l.C . o ffice ) w hich provides m uch m ore ev id en ce against 

G unning. I hope'so. .

l e a n  only presently identify the C ash enquiry as p ossib ly  m ade out against 

G unning and that m ay depend on establishing that a G in  W M ttamore’s  

notes m eans G unning did that job . W e should aim  to prove at least several 

individual transactions i f  w e can.

15. JO NES

i  - , A ...

. t

/v- CV.̂ L̂- •
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1The fo llow in g  appeared w ell suited to inclusion in the Jones conspiracy i

and pack -

I f  T  is  proved or accepted to relate to Jones the fo llow in g  m ight a lso  qualify -

I cou ld  not establish with certainty the nexus w hich  connects to the

defendant Jones.

Can w e increase the number o f  individual transactions w e  prove in Jones’ 

case? Perhaps telephone links help to show  Jo n es’ activ ity  is c lo se ly  linked  

with calls from W hittam ore etc?

I w as not attracted to using ~|r in  particular in our used

bundles.

16. L Y L E /M A S K E L L  

Suitable for inclusion

needed) (need to link

Statement from his wife 

in by obtaining

ev id en ce o f  D ew es paym ents to him  for this inform ation), Peake, C opsey

D o  w e have the capacity to im prove the num ber o f  proved individual 

transactions in this area o f  the case?

EV ID SM C E - G EN ER A L

17. A s w ell as the sp ecific  transactions w e must aim to prove, in short com pass, 

the overall extent o f  matters. W e can do tliis by serving all W hittam ore’s and
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D e w e s’ records and all records o f  in vo ice  paym ents and indeed all records 

produced b y  “obtainej-s” - e .g . Jones scrappy book /  papers.

I b e lieve  the ease officers have already produced to ta ls/ schedules of;

1. u n k w fiil transactions recorded betw een die various defendants (I say  

unlawful to exclude those w hich are or could be legitim ate);

2. how  the invoices link in to entries in the W hittam ore note and how  

much m oney appears to have changed hands as a result;

and 3. otlier matters w hich I saw  briefly on a com puter screen at our m e e t in p  

on 2 7 .11 .02  but do not recall in detail now .

T hese schedules etc. should, p lease, be produced into evid en ce (i.e .; exhibited) 

by their authom. The plan, then, is to illustrate the detail o f  each conspiracy  

and then conclude by show ing the overall extent o f  the o ffen ces b y  adducing  

the schedules/totals. I think the sehedules are likely  to  b e admitted. The 

sch ed u les should not include transactions w hich are or m ight b e  law ful.

18. The telephone records do, 1 believe, help to tie the defendants together and 

they are worth seeing. A gain I w ould  be very grateful to out officers i f  tim e 

permits them to produce;

1. extracts to b e included in each transaction pack ~  IF A PPLIC A BLE  

(i.e,; not e v e iy  transaction w ill y ie ld  telephone data link)

2. an overall schedule to establish ( i f  it can be done) substantial links 

betw een  the various defendants at relevant periods. Rather than try to 

link, say, 5 00  transactions over 12 raontljs w ith particular dates and 

tim es it w ould  be sufficient to show  for exam ple that X  called  Y  300 
tim es and y  called  X  325 tim es over that period.

10
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A

G E N ER A L

19. A  sm all num ber o f  sp ecific  points arose in conference. I believe m y  

Instructing S olicitor intends to raise them  with our case  o fficers, but for 

com pleteness;

1. passages on p2 o f  5 o f

towards to foot o f  p.5 o f  7 o f

statem ent seem  at odds w ith passages  

iccount (concerning whether
ic  c J'.

L yle had to access and g ive  out details to certain legitim ate enquirers); !

2. does  

to him

till have (or do w e  have?) L y le ’s jo b  description /  report
K f

concerning his, L y le ’s, duties?

3. it m ay be worth establishing w hether L y le ’s d isk  w as recorded in any 

docum ent or in any other w ay, at the o ffice . I f  it w as not it is d ifficult 

to see  h ow  any auditor (see  L yle interview ) could p ossib ly  have had 

cause to bring it into account.

4, L yle’s em ploym ent /  disciplinary procedure is  about to occur. W ill his

em ployers be w illin g  to g ive  us cop ies o f  any notes o f  any hearing or ^

exchange o f  correspondence?

5. I cannot recall -  have w e investigated the name 

number foi

and the

<"v.

on the L yle disk? ‘  - ,4 ,, «

20. S in ce conspiracy is  indictable on ly  w e  w ill be subject to the transfer provision  

and very quickly find ourselves in the Crown Court. W e are all agreed, having  

discussed  this approach, that w e should aim to arrive in the Crown Court with  

our Court bundle com plete, including pagination, indexing and exhibit

MODI 00048726



For Distribution to CPs

num bering and indictm ent. I f  I could be supplied with the bundle w hen it is 

ready I should be pleased to draft the indictm ent i f  so  instructed.

I am  grateful to the case officers for their undertaking to produce a case  

sum m ary in tim e for the first appearance in the Crown Court, The .summary 

should , p lease, fo llo w  the schem e o f  the papers i.e,; {fo llow in g  introductions 

and outline o f  the ease oyerall) conspiracy by conspiracy, by reference to the 

transactions w e h ave proved and the overall picture established by the served  

W hittam ore/ D ew es papem /  W bittamore records and the schedules produced  

by the officers (totals, tim e brackets etc).

I f  any defendant wants to go  to trial w e m ay want to consider a pow erpoint 

presentation with accom panying colour booklet reflecting the pow er point 

itself.

Bernard Thorogood

5 Fountain Court 
SteeJhouse Lane 
Birm ingham  
B 4 6D R

Dated; 22'^ D ecem ber 2003

Tel:
Fax;
DX:
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IN  THE M A TTER  OF  
W H ITTA M O R E A N D  
O TH ERS

O PE N IN G  A D V IC E

Karen N olan
Deputy Legal Advisor
The Office of the Information
Commissioner,
W ycliffe House 
Water Lane 
W ilmsiow  
Cheshire 
SK9 5AF
m :  20819 Wilmsiow
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