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Executive summary

Introduction

The phone-hacking scandal and the subsequent 
Leveson Inquiry have opened up a national 
debate on press ethics, central to which is the 
notion of the public interest.

This report sets out to examine how this 
ubiquitous term has been used and understood 
in a variety of legal and ethical contexts, and 
presents the results of new polling that explores 
public attitudes to the public interest. It suggests 
how the public interest might be better defined 
to improve the quality of journalism and argues 
that to secure the public interest in any future 
regulatory settlement, the public’s voice needs to 
be heard - and given stronger representation. It 
presents a range of measures to achieve this.

1. The trust deficit

Journalism suffers from a longstanding lack 
of trust. In polling conducted for this report, 
a majority of people expressed the view that 
the UK’s three biggest selling daily newspapers 
did not operate ethically ‘with due regard to 
the public interest’, with significant minorities 
recording the same verdict on the traditional 
broadsheet papers.

This lack of trust is particularly problematic for an 
industry that is widely regarded as an essential 
part of a healthy democracy, a role that has 
allowed it the unusual privilege of operating under 
a system of self-regulation for almost 60 years.

2. In search of a definition
The notion of the ‘public interest’ is central to the 
debate about press ethics and media law. It helps 
determine not just the law, but also where the law 
can be justifiably contravened for a wider public 
benefit.

Yet whilst the ‘public interest’ is widely cited in 
a number of legal and professional codes, there 
is no single agreed definition and it is often not 
defined at all. Three of the most significant areas 
of law affecting media conduct - defamation, 
privacy and freedom of information - all make 
use of the concept of the public interest, but offer 
no cast-iron definition. The Press Complaints 
Commission, Ofcom and BBC all define the public 
interest by listing examples of stories where 
ostensibly unethical journalism could be justified. 
This lack of firm definition has made it hard 
for journalists to know where legal and ethical 
boundaries lie, leaving considerable scope for 
deliberate misinterpretation. While it is probably 
futile to attempt too tight a definition, a 
clearer and more widely applied set of criteria 
to apprehend the public interest is necessary 
to make judgements more consistent and 
transparent. It is best to see the public interest as 
something identified through a balancing exercise 
between competing priorities.

3. Public views on the public interest

There is a public interest in free speech itself. 
Beyond this, judgements about what is in the 
public interest tend to focus on three essential 
elements of any news story -  what the story is, 
who it is about, and how the information for it 
was acquired.

The polling for this report explores the interplay 
between these three variables in an attempt to 
pin down the public’s notion of the public interest. 
With five types of story, six kinds of subject and 
three different methods of gathering information, 
we explored 90 different scenarios and for each 
of them, asked the public whether the story 
should be allowed to be published.
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Our key findings:
• What: the public’s support for publication 

increased the greater the harm to the 
public revealed by a story. Stories revealing 
incompetence tended to receive more 
support for publication than those revealing 
dishonesty.

• Who: the public was more likely to support 
the publication of stories about people with 
power and responsibility than those about 
members of the public or celebrities; there 
was more support for publishing stories 
about senior members of the public sector 
(judges and politicians) than for those in the 
private sector (FTSE 100 company directors), 
and more support for publishing stories 
about elected politicians than about judges.

• How: the public’s support for publication 
declined as the level of intrusion involved 
in the story increased. Some methods of

intrusion were seen as justified by only 
a small number of people.

• The public are reluctant publishers - 50% 
of the public backed publication in just one 
in six scenarios (15 out of 90).

• Despite this reluctance to publish when 
confronted with specific examples, the public 
are also reluctant to make generalised rules 
about what should, and should not, be 
published.

• When asked if they supported a proposal
to force newspapers to give prior notification 
of publication to the subjects of stories, 
a majority of the public (61 %) agreed.

Circulation or regulation?

How to make the leap from public opinion to the 
‘public interest’ is a central question. It has been 
argued that the public interest is simply a matter
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of what the public is interested in and that the 
market provides a necessary corrective to errant 
behaviour. However, there are three reasons 
to be sceptical of this view. First, purchasing a 
newspaper does not mean a reader endorses a 
particular story within it. Second, the reader is 
not necessarily fully informed about how stories 
were acquired - an important element of any 
public interest judgement. Third, the presence 
of demand is not sufficient to trump all other 
concerns, such as protecting the privacy of third 
parties. A more deliberative approach than the 
current consumer model is required.

5. Regulation and the public interest

Our polling also explored public attitudes to 
regulation and who should be involved in it.

Our key findings:
• The majority of people (correctly) felt that 

the public had no current role in developing 
the guidelines on the public interest, but a 
majority also (incorrectly) thought parliament 
did play a role.

• People felt the newspaper industry should 
be excluded from drawing up guidelines on 
what the public interest means in practice. 
They did, however, see a role for parliament, 
an independent regulator, judges and the 
general public.

• As for adjudicating on whether specific stories 
are in the public interest following complaints, 
the public most favoured a regulator funded 
by - but independent of -  government. They 
also endorsed a regulator funded by - but 
independent of - the newspaper industry, 
and supported the involvement of members 
of the general public and judges. However, 
they rejected the idea of MPs or newspapers 
having any role.

To secure the public interest in any future 
regulatory settlement, the public’s voice needs 
to be acknowledged, and there should be greater 
recognition that the public can be involved in 
determining what is in the public interest. Among 
the options that could help to achieve this, 
we suggest:

• Transparency: wherever it is possible
to do so, without jeopardising confidential 
sources, newspapers should become far 
more open about how the information 
contained in stories has been acquired, 
enabling consumers to make much more 
informed decisions.

• Governance: newspapers should seek ways 
to give formal representation to readers in 
the way they are governed. For example, 
more newspapers could appoint readers’ 
editors and give regular space to considering 
complaints and matters of ethics.

• Advocacy: the new press regulator should 
find ways to amplify the voice of the public 
within its structure. One option would be 
to learn from consumer advocacy models 
used by other regulators - and to create
a public panel that could provide a public 
interest audit of the PCC’s successor on a 
yearly basis.

Conclusion

This report is not a blueprint for the future of 
newspaper regulation, but it seeks to challenge 
the idea that the public can be detached from 
judgements about the public interest. Their views 
must be taken into account in forging a stronger, 
clearer and more consistently applied sense of 
what the public interest is, and in improving the 
ways in which the public interest is safeguarded 
in any future regulatory structure.
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Introduction

The 2011 phone-hacking scandal and the 
dramatic closure of the UK’s highest-selling 
newspaper has provided a once-in-a-generation 
chance to examine the way the media operates in 
this country. When the Prime Minister established 
the Leveson Inquiry in July, 2011, he gave it the 
scope to ‘e x a m in e  th e  cu ltu re , p ra c tic e s  a n d  

e th ic s  o f  th e  m e d ia ’.'' Lord Justice Leveson has 
the chance to articulate, for the first time since 
the 1990 Calcutt Report, what kind of media we 
as a society want.

The inquiry has been exhaustive. Over eight 
months, it gathered testimony from 650 
witnesses, among them cabinet ministers, 
former prime ministers, the proprietors and 
editors of the country’s leading newspapers, 
a host of other journalists, a phalanx of aggrieved 
celebrities, a few of the lesser-known victims 
of sensationalist reporting, and many others.^
It has provided an unprecedented opportunity 
to explore relationships at the apex of Britain’s 
media and political classes and has shone a 
light on to the often unaccountable workings 
of the press. At the heart of the inquiry is a pivotal 
but contested term: ‘the public interest’. As the 
inquiry’s lead counsel, Robert Jay QC, put it in his 
opening statement to the inquiry:

exercise. When he was appointed, Leveson 
said that his inquiry ‘m u s t b a la n c e  th e  d esire  

fo r  a  ro b u s tly  fre e  p ress  w ith  th e  rig h ts  o f  th e  

in d iv id u a l’.'' Likewise, the trade-off between 
freedom of expression and privacy - both 
safeguarded by the Human Rights Act 1998^
-  has been central to the evolving case law on 
privacy emerging from the courts over the past 
decade. The point at which this balance is struck 
is determined by the public interest.

The public interest can also be invoked to 
determine when the law can be broken for the 
sake of a wider public benefit. Witnesses at the 
inquiry, such as the Information Commissioner 
and the Justice Secretary insisted that journalists 
can deploy the ‘dark arts’ in pursuit of 
information for certain stories. As the then 
Justice Secretary, Ken Clarke, told Leveson:

I  d o  th in k  J o u rn a lis ts  a re  e n t it le d  to  b r ib e  in  a n

extreme case if  it's the only way in which they can 
get information about some major public scandal 
.. . for example, I f ... the Daily Telegraph used 
bribery to obtoin evidence of DiPs cheating on 
their padiamentary expenses, I  would be deeply 
shocked i f  anybody had prosecuted the Journalist 
for using brioeryJ^

What can be lustifed in the public interest, and 
how it con be justified, lies at the very epicentre 
o f this inquiry^

In determining the limits of press conduct, the 
public interest is often conceived as a balancing

This report, the product of a new joint project 
by the Carnegie UK Trust and Demos, focuses 
on journalistic practices, taking the notion of the 
public interest as its central theme. In particular, 
we explore how the public themselves interpret 
the public interest -  and whether this matches up

’’ Leveson Inquiry (2012) nttp://vvvvVvclevc-son;nGuiry,cTc.,^!K/ [accessed Sept 2012]

 ̂BBC (2012) Leve so n  In q u i r y :  H e a r in g s  to  c o n c lu d e  a f te r  e ig h t  m o n th s  BBC Online (Last updated 2^ July 2012) http:.cAVvvvv,Ubc.cc,^!K/rievvs.a;k-1896'-; i 65 [accessed Sept 
2012]

 ̂ Leveson Inquiry (2011) Leve so n  In q u i r y :  t ra n s c r ip t  o f  m o rn in g  h e a d in g ,  74 N o v e m b e r  2 0 1 1  Leveson Inquiry: online http:/.'6vvvVvcleve-:on;r;qu;ry.ci'c.L:k/vvp-cor;tent'' 
up;ouci-:/2011/TruriSCPpt ofv\-1CTn!nc.-i-:earfrrg-14-Novernber-2011.txt [accessed Oct 2012]

 ̂Leveson Inquiry (2012) Leve so n  In q u i r y :  t ra n s c r ip t  o f  m o rn in g  h e a r in g ,  74 N o v e m b e r  2 0 1 1  Leveson Inquiry: online 
u p io o ds .'zO ':/I 'i/'iVGnscript-cT- fvlornirig-HeGrinc -l ■'-i-!\iov-:-rnPei--20'i 1 .pdf, p i [accessed Sept 2012]

 ̂H u m a n  R ig h ts  A c t  1 9 9 8  London: HMSO hitp:/.'VAv\vJeg;s;ot:on.gov.uio6;ipjpct'’J 998/-2..''ccntenis

® Leveson Inquiry (2012) Leve so n  In q u i r y :  t ra n s c r ip t  o f  a f te rn o o n  h e a r in g ,  3 0  M a y  2 0 1 2  Leveson Inquiry: online htTp:,px,v\x'vv.iev>:-scn!ncu!i'y.C'rp.uk/\vp- ccntent/ 
upioods.'zO'i 2/C6:/TrGnscript-C!t -AfterGoor; -Hc-c-inci- li0-iViav2012.pdf, p34-35 [accessed Sept 2012]
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to the world-view of those who frequently deploy 
the term to justify their own decision-making.
The project builds on the previous work of 
the two organisations. The Carnegie UK Trust 
has a longstanding interest in the relationship 
between the media, civil society and democracy. 
In February, 2012, the Trust published a major 
new report. B e tte r  J o u rn a lis m  in  th e  D ig ita l  

A g e /  which examined some of the challenges 
and opportunities facing journalism in the UK. 
Demos, meanwhile, has a longstanding interest 
in democratic renewal, reflected in projects which 
support public deliberation over big democratic 
questions like this one.

The research for the project involved an opinion 
poll, undertaken by Populus Data, with a 
representative sample of 2,000 adults in the UK, 
a roundtable seminar involving stakeholders in 
the industry and desk-based secondary research.

We set out our findings and argument in each 
chapter as follows:

• Chopter 1 charts the lack of trust in both 
journalism as a profession and newspapers 
as institutions.

•  ̂ highlights the absence of any
consistent definition of the public interest, 
identifies some of the problems that this 
causes, and makes the case for a stronger 
public voice in determining the public 
interest.

• CjiQpter 3 outlines the results of polling done 
to explore public attitudes towards the public 
interest.

• ; ■ P considers the different
mechanisms for involving the public in 
determining the public interest.

• explores options for reform.

% vS-

|M
H

 ̂Jenkins, B. (2012) B e tte r  J o u rn a lis m  in  th e  D ig i t a l  A g e  C a rn e g ie  U K  T ru s t; Dunfermline http  
digital-age-(full-report)

c c rn e g ie u K t r u s t . ' I z /b e tT .e i ' - io u r n a i is r ' i - in - t h
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Chapter 1: The trust deficit

The extent of criminality involved in the phone
hacking scandal has shocked many. What was 
initially dismissed as the work of a ‘rogue reporter’, 
operating for one particular newspaper, has since 
been proven to be a far more widespread practice 
than many first imagined.

The phone-hacking scandal has been a further 
blow to the reputation of an industry that already 
faced daunting challenges in winning public trust. 
The opinion pollsters Ipsos MORI have been 
tracking levels of public trust in the professions for 
three decades. Their research shows consistently 
low trust in journalists, both in absolute terms 
and relative to other professionals. When an 
average is calculated of the polls taken since the 
exercise began in 1983, only politicians emerge 
as less trusted than journalists. Doctors, teachers, 
professors, judges, scientists, the police, civil 
servants, trade union officials and business leaders 
all score higher than those working in the fourth 
estate. In 2011, fewer than one in five of us said we 
would generally trust journalists to tell the truth.®

This long-standing lack of trust in journalists is 
mirrored in the findings from our own polling, 
with strikingly low trust in the ability of newspapers 
to operate in ways that people would consider 
to be ethical. Tabloids fared particularly badly.
The country’s three biggest-selling daily 
newspapers -  T h e  Sun, the D a ily  M irro r and the 
D a ily  M a i l - w e r e  not thought to ‘generally operate 
in an ethical manner, with due regard to the public 
interest’. Only one in 10 of those surveyed said 
that they expected T h e  S un  to behave ethically 
(72% did not, the remaining 18% said they didn’t 
know), with an only marginally higher score for the 
D a ily  M irro r  0 2 %  positive versus 63% negative). 
Broadsheets did noticeably better on the same test 
-  more people think the broadsheets operate in an

ethical manner than do not -  but even they divided 
opinion, failing to gain resounding endorsements. 
Only just over half of those surveyed trusted T h e  

T im es , the T in a n c ia l T im es , the D a ily  T e le g ra p h  and 
the G u a rd ia n  to operate ethically, with due regard 
to the public interest. Significant minorities, ranging 
from 17% for the FT to 22% fo r  T h e  T im e s  a n d  

T e le g ra p h , believed that these newspapers did not 
behave ethically (see Chart 1).

There is little evidence that the public’s views are 
determined by the ownership or political outlook of 
particular papers. Titles owned by Rupert Murdoch, 
for example, do not appear to be trusted much 
more or much less than their main competitors.
T h e  T im es, the D a ily  T e le g ra p h  and the G u a rd ia n  

achieve very similar scores, indicating that there is 
no right/left pattern either. Despite the net positive 
ratings for broadsheets, the overriding message 
is of a generalised mistrust in the industry, which 
is higher for mid-market newspapers than for 
broadsheets and higher still for tabloids.

Such mistrust would be a problem for any industry, 
but it has particular implications given the role of 
the press in British public life. A free press has long 
been understood as a key part of our democratic 
settlement. As Rupert Murdoch put it in his 
evidence to Leveson:

i believe that News CorporaUerrs media 
interests in the UK play a vital role in our 
democracy. I  cannot overstate this. Our media 
interests bear a responsibility to their audience to 
be their eyes and ears on matters o f concern; to 
q u e s tio n  a n d , w h e re  a p p ro p ria te , to  criticise e le c te d  

offlciais and others who attract public interest; to 
voice opinions for public consideration and d e b a te ;  

to promote public accountability; and to oroctise 
a n d  p ro te c t  f re e  express ion !'

 ̂Ipsos MORI (2011) Ip s o s  M O R I V e ra c ity  In d e x  Ipsos MORI: online http-/ ,'vv,:psos-n i:i,co;T;/Asr.els/0o^.s/Po:!s/V<r-':ac:ty20'i 1 ,pdi' [accessed Sept 2012]

 ̂Rupert Murdoch (2012) W itn e s s  s ta te m e n t  to  Leve so n  In q u i r y  Leveson Inquiry: online hUpc/,'\vv/vV.ievr:Son:rK]L;::y ore. u!c’ vvp-corv.enl',d;p!oooT./20 :
paragraph 67 [accessed Sept 2012]
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Recent history provides many examples to 
support Murdoch’s case. The phone-hacking 
scandal was itself brought to light through a 
piece of investigative journalism, as was the 
MPs’ expenses scandal in 2009 and the Trafigura 
case later that year. Each demonstrated the role 
that a free press can play in helping society to 
hold the powerful to account by bringing wrong
doing out into the open.

It is because of this historic role that the press 
has not been subjected to formal regulatory 
oversight. Self-regulation of the British press 
dates to 1953, when the Press Council was 
established on the recommendation of a 
Royal Commission. The system was adopted

voluntarily by the press, but only in the face 
of parliamentary pressure.''° Over the years, 
the Press Council came to be regarded as 
insufficiently independent, as well as powerless 
to punish errant newspapers effectively: 
the newspapers in turn were resentful and 
contemptuous of their regulator. The 1980s 
are generally regarded as marking the nadir 
of irresponsible tabloid journalism, when the 
privacy of individuals could be invaded at will.

By the end of the 1980s, the Press Council 
system was so discredited that, in the face of 
private members’ bills to reform the press, the 
Thatcher government announced a special 
committee of inquiry on privacy under David

CHART 1: WHICH OF THE FOLLOWING NEWSPAPERS DO YOU BELIEVE GENERALLY OPERATES 
IN AN ETHICAL MANNER, WITH DUE REGARD TO THE PUBLIC INTEREST?
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’ Roy Greenslade (2003) Press G a n g : H o w  N e w s p a p e rs  M a k e  P ro f it  f ro m  P ro p a g a n d a  Macmillan; London p55
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Calcutt QC. Calcutt’s 1990 report suggested 
giving self-regulation one last chance in the form 
of a new watchdog, which was given 18 months 
to prove itself.

As a result, the Press Complaints Commission 
came into being in January, 1991 and, for the first 
time, the industry had an agreed code of practice. 
In 1993, Calcutt pushed for a statutory tribunal 
with greater powers to replace the PCC, but 
the Major government decided against further 
changes.^^ It was only after the phone-hacking 
scandal erupted in July 2011 that the PCC’s 
workings faced significant criticism. Until then, 
self-regulation had been backed by a succession 
of select committee reports, the 1997-2010 
Labour government and the Conservatives in 
opposition.'’^

The argument supporting self-regulation in the 
face of sustained criticism has always been 
that the scrutiny function the press performs is 
too important to be impaired by the state, not 
least because law-makers are among those who 
must be subjected to the most exacting scrutiny. 
However, when both journalists and newspapers 
inspire such low levels of trust, it is inevitable 
that there will be questions about whether this 
democratic function is being properly fulfilled - 
and at what cost. More than half of us read a 
daily or a Sunday newspaper, giving newspapers 
the capacity, even in a digital age, to make or 
break the reputations of individuals.^^

it is healthy for such a powerful force in society 
to be afforded such freedom from external 
oversight. The evolving position of the National 
Union of Journalists sums up the impact of the 
scandal:

Whilsi the NlJ] is hugely disappointed that we 
have reached this point, despite more than 20 
yeofs ofco/npaigning for refann o f the Press 
Complaints ConinnssiGn and press reguladon, we 
now see it as inevitable that there should be some 
statutory provision for a new regulator.-''

All this provides the backdrop to Lord Justice 
Leveson’s deliberations - and the ongoing 
public debate about whether the model of self
regulation is still sustainable. Before addressing 
the question of what p o w e rs  a regulator should 
have, however, there is a prior question about 
precisely what p u rp o s e  any regulator - whatever 
its legal status - should be working towards. The 
standard answer to this is ‘to promote the public 
interest’, but attempts to define exactly what 
this means have proven to be desperately vague. 
Clarity about the goals of newspaper regulation, 
not just the method of oversight, is a precondition 
to restoring trust. The next chapter explores this 
further.

When such widespread suspicion of the industry 
appears to be justified by cases like the phone
hacking scandal, people inevitably ask whether

”  Ibid, p53^-5^2, 599-601 

Press Complaints Commission (2012) http:/wvvvVv'.i;” ut/histcry.htrrii [accessed Sept 2012]

Duffy, B. and Rowden, L. (2005) You a re  w h a t  y o u  re a d  Ipsos MORI: online iV::Lp:.f/wvvvv-!p:.os-rT';or;.cu 
reGG__092005.i:”:;t [accessed Sept 2012]

.’AV niO G G H U O liPa

National Union o f Journalists (2012) C o re  P r in c ip le s  o n  th e  F u tu re  o f  Press R e g u la t io n :  S u p p le m e n ta l s u b m is s io n  to  L e ve so n  In q u i r y  Leveson Inquiry: online
http://\vv/vv.ievescn!nqLiiTy.coci.uk/\-vp-content/Lipio;:'ds/2012,'CG/SupplementalCubmiss;on- by-NuJ-cn-Pi'e:s-Repuiotion.ppp p5 [accessed Sept 2012]
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chapter 2: In search of a definition

The public interest is widely cited across both legal 
and ethical codes to negotiate a path between 
the media’s desire to investigate, report and 
expose on the one hand, and the preference of 
private individuals and bodies or state institutions 
for privacy, confidentiality and security on the 
other. How the public interest is understood or 
interpreted in different situations is therefore 
central to Britain’s media culture.

In spite of its pivotal role, however, there is no 
single agreed definition of the public interest 
which can be relied upon to guide decision
making. In fact the term is often not defined at 
aii, despite the reguiarity with which the concept is 
invoked in discussions about media poiicy and the 
conduct of journaiists.

Various bodies have attempted a definition. The 
Press Compiaints Commission, the broadcasting 
reguiator Ofcom and the BBC aii do so in their 
codes of conduct (see Appendix 1), but each reiy 
on iisting exampies of stories where ostensibiy 
unethicai journaiism might be deemed to be 
in the pubiic interest, rather than offering a fuii 
definition or dear set of criteria.

Three of the most significant areas of iaw that 
affect media conduct - defamation, privacy and 
freedom of information - aii make use of the 
concept of the pubiic interest. In each case there 
is no rigorous or cast-iron definition given.

2.1 Defamation

The iaw of defamation hinges on the notion of 
reputation, specificaiiy whether an individuai or 
institution has had their good name besmirched 
by the pubiication of a particuiar story. There are 
various defences to this, the most obvious being

The Editors’ Code description of the 
‘public interest’

The Press Compiaints Commission uses the 
Editors’ Code as guidance on the pubiic 
interest. It states:

‘There may be exceptions to the ciauses 
marked * where they can be demonstrated 
to be in the pubiic interest.

1. The pubiic interest inciudes, but is not 
confined to:
i) Detecting or exposing crime or serious 
impropriety.
ii) Protecting pubiic heaith and safety.
iii) Preventing the pubiic from being 
misied by an action or statement of an 
individual or organisation.

2. There is a public interest in freedom of 
expression itself.

3. Whenever the public interest is 
invoked, the PCC will require editors to 
demonstrate fully that they reasonably 
believed that publication, or journalistic 
activity undertaken with a view to 
publication, would be in the public 
interest and how, and with whom, that 
was established at the time.

The PCC will consider the extent to which 
material is already in the public domain, 
or will become so.

5. In cases involving children under 16, 
editors must demonstrate an exceptional 
public interest to over-ride the normally 
paramount interest of the child.’' ’

" Press Complaints Commission (2012) E d ito rs ' C o d e  o f  P ra c t ic e  PCC; online ntlp;.v\v .•jp.’'pfa'1-ic.e hr.mi [accessed Sept 2012]
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that of justification - that the story was true, 
and provably so. The so-called Reynolds defence 
- named after a case involving the former Irish 
prime minister, Albert Reynolds - permits the 
publication of a story that turns out not to be 
true, but which could be justified as being in the 
public interest at the time of publication. It was 
successfully used in 2012 by T h e  T im e s  to defend 
a story about alleged police corruption.''®

As part of the proposed reforms to defamation 
law contained in a bill included in the Queen’s 
speech in May 2012, the Reynolds defence is to 
be superseded by a new statutory defence of 
‘resp o nsib le  p u b lic a tio n  o n  [a ]  m a t te r  o f  p u b lic  

i n t e r e s t 'The bill, as presented to parliament, 
says that anyone seeking to use this defence must 
‘s h o w  t h a t  (a ) th e  s ta te m e n t  c o m p la in e d  o f  w as, o r  

fo rm e d  p a r t  o f  a  s ta te m e n t  o n  a  m a t te r  o f  p u b lic  

in te res t; a n d  (b) th e  d e fe n d a n t  a c te d  responsib ly  

in  p u b lis h in g  th e  s ta te m e n t  c o m p la in e d  o f .  The 
bill lists nine factors for determining whether the 
defendant acted responsibly, but leaves ‘public 
interest’ undefined.'®

2.2 Privacy

There is no statutory law of privacy in the 
UK. Instead, judges have been called on to 
discriminate between the conflicting rights to 
freedom of expression and privacy set out in the 
Human Rights Act of1998. The public interest 
will be claimed by both sides in such a dispute.
For instance, when T h e  N e w s  o f  th e  W o rld  lost 
the landmark case brought by Max Mosley in

2008 over a story detailing a sadomasochistic 
sex session, the paper’s editor said it had believed 
‘publication was justified by the public interest in 
exposing Mr Mosley’s serious impropriety’. The 
judge, Mr Justice Eady, thought otherwise:

There was no public interest or other ju s tif cation 
for the clandestine recording, for the publication  
o f the resuivng ir^fonvation and stiii photographs, 
Of for the placing o f the extracts on The News of 
the World website ail o f this on a massive scale. 
The public interest is thus keenly fought over as 
a crucial badge of legitimacy m such cases, as 
the key factor on whidi the judgement will turn. 
But there is no law giving a clear definition o f this 
c o n c e p t.- '

2.3 Freedom of information

The Freedom of Information Act 2000 does not 
provide a single, clear definition of the public 
interest. But the concept of the public interest 
is supposed to determine the decisions made 
by public authorities when they are asked to 
disclose information under the Act. They have 
to decide whether the information requested is 
exempt from disclosure under the terms of the 
Act by applying a public interest test. According to 
guidance from the Information Commissioner’s 
Office (ICO):

A public authority co.n only withhold the 
infonriatlQn If the public Interest In mairitalning 
the exemption outweighs the public interest in 
d isc losu re .-'

The Guardian (2012) T im e s  lib e l r u lin g  re s to re s  R e y n o ld s  p u b lic  in te re s t  d e fe n c e  W e d n e s d a y  2 1  M a rc h  2 0 1 2  Guardian (online) http://vv\vvx^guarc;iari.cc,uk/ 
med-oflO'l 2 n r ic \ m 2 /̂ Jnner-iibekeynolds-defenc':- [accessed Sept 2012]

The Guardian (2012) Q u e e n 's  s p e e c h  la u n c h e s  o v e rh a u l o f  l ib e l lo w  W e d n e s d a y  9  M a y  2 0 1 2  htTp://vvv/vv.guardiar:.cc,uK/ix.;itic:v'2012/rnay709/gueens--:peech-;il>:-l- 
law-defamation [accessed Sept 2012]

UK Parliament (2012) D e fa m a t io n  B ill http:/Avvv\.v,pu&;!Cc.tionsjxH!or;“enUuk/ixt̂ ’&i 2-201 3/000S/cbiil_2012-201 3000S_en_2.htm , paragraph h  [accessed
Sept 2012]

The Guardian (2008) M a x  M o s le y  w in s  £ 6 0 ,0 0 0  in  p r iv a c y  case  T h u rs d a y  2 ^  J u ly  2 0 0 8  ht^|;^//vv\vvv.GUGrd;c.n,cc^uiv'Llk/2C^Afq;ui.xd/:T:C'si^p;.p^ivc:cy [accessed Sept 2012]

In form ation Commissioner’s Office (2012) T h e  p u b lic  in te re s t  te s t,  F re e d o m  o f  In fo r m a t io n  A c t  ICO online http;.^'\•vVx'Vv.icc^gcccLlk/tci■_c^ganisc:tion:/'pJidcv-':^_;nGe>:.^' 
freegcT:-„cT’_infcrmatiC”-„cv-cLcH-vironi"ei‘ v:i; ji'fc'rmation.GspiK , p2 [accessed Sept 2012]
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The ICO guidance goes on to explore what the 
public interest might mean:

The public interest can cove! a wide range o f 
vQiues and prmaples felating to the public 
good, O f what is in the best interests o f society. 
Thus, for example, there is a public interest in 
transparency and accountability, to promote 
public understanding and to safeguard 
democratic processes. There Is a public Interest 
In good deasion-making by public bodies, in 
upholding standards o f integrity, in ensuring 
justice and fair treotment for oil, In securing the 
best use o f public resources and in ensuring fair 
commercial competition In a mixed ecGnomy.
Tins IS not 0 complete list; the public interest can 
take many forrnsd’

2.^ Scope for misinterpretation

In his evidence to the Leveson Inquiry, the Deputy 
Prime Minister, Nick Clegg, drew attention to this 
curious gap in the public discourse:

The Inquiry may want to consider now we protect 
Investigative Journalism through a properly 
defined public interest test . . .we may need 
a more widely understood dennitlon o f public 
interest, with greater coherence and clahty over 
where It applies. This would not place journalists 
above the law, but bring them withind^-

It may be that the public interest is simply too 
hard to codify given the unique circumstances 
of each particular cose that it is applied to. Two 
ostensibly similar coses may be treated differently 
due to subtle differences in how the information

was gained or who else might be affected by 
the story. But preserving the public interest os on 
almost mystical concept produces at least two 
problems. The first is that those working in the 
industry cannot be clear about where and why to 
draw ethical and legal boundaries. If it is not clear 
how o public interest judgement will be arrived 
at, then journalists find themselves on deeply 
uncertain legal ground. As the Guardian’s Nick 
Davies put it in his appearance before the inquiry:

I f  I ’m working on a poriicular story in particular 
circunistaaces, do I or do I not have the pubhc 
interest on my side? The answer very often is: I  
dorrt have the [olntest idea because we don’t 
know where the boundary lines ored^

The second problem is that this lock of clarity 
leaves considerable scope for deliberate 
misinterpretation or malpractice. Leveson’s lead 
counsel, Robert Joy QC, addressed this problem 
in his opening address to the inquiry, when he 
put the ‘anti-press cose’ (one of two ‘competing 
narratives’ he outlined):

Put simply, the public interest Is very often 
deployed a s  some sort o f trump card. I f  it is to o  

loosely defined, it ends up with the press delving 
in to  th e  a ffa irs  o f  th o s e  w h o  a re  c e le b ritie s  a n d

those who are not in a way which unethically 
penetrates a domain which ought to remain 
privates’''

Those who hove argued that any attempt to 
define the public interest too tightly is o futile 
exercise ore surely right - the subtleties of 
individual coses mean that answers simply cannot

2' Ibid, p5-6

Nick Clegg (2012) W itn e s s  s ta te m e n t  to  L e ve so n  In q u i r y  Leveson Inquiry: online htti;c/.'V.'Vv\v.ieve-:oriinquiry-crG.Lik/vvp-conterit.a;pio':i':i:/2C;'; 2/0C.''vV;tries-:otatvrnerit 
o'^-NiciGCiegci-fv'iPz.pdf, paragraph 8^ [accessed Sept 2012]

Leveson Inquiry (2011) T ra n s c r ip t o f  m o rn in g  h e a r in g ,  2 9  N o v e m b e r  2 0 1 1  Leveson Inquiry: online i /11.'
';>Gnscr;ppi:ddv1orr!;ng-idec:dng-29-NoV’-:-r:“ !:'':-!‘-20'; 1 .pdf, p75 [accessed Sept 2012]

Leveson Inquiry (2011) T ra n s c r ip t o f  m o rn in g  h e a r in g ,  74 N o v e m b e r  2 0 1 1  Leveson Inquiry: online http<//vvvvv.^ievesoninGuiry,oi-g,uK/\vp-ccntent/up;oad-:/201 l  .-'l i / 
Tror:SCdpt-ofdVI':!i"ning-Msarir!g-; “-November-20 ; 1 .pcIN p27-28 [accessed Sept 2012]
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be worked out in advance. But while a precise 
definition may not be possible, it is necessary 
to develop a clearer and more broadly applied 
set of criteria with some sense of their relative 
importance, so that the way in which judgements 
are made becomes more consistent and 
transparent.

One attempt to get closer to a definition of the 
public interest was undertaken earlier this year 
by the Crown Prosecution Service. At Leveson’s 
request, the CPS provided guidance as to the 
circumstances in which it might be in the public 
interest not to prosecute journalists for breaking 
the law. It framed this as a balancing exercise 
between two sets of variables to ascertain 
‘w h e th e r  th e  p u b lic  in te re s t s e rv e d  b y  th e  c o n d u c t  

in  q u e s tio n  o u tw e ig h s  th e  o v e ra ll c r im in a lity ’

This notion of a balancing exercise - a process 
that is inherent in the structure of privacy 
judgements, and in freedom of information 
rulings, too - gets us closer to a sense of how 
the public interest might be arrived at. It accepts 
that rights, such as those to privacy and freedom 
of expression, serve not as trump cards but as 
competing priorities which must be weighed 
against one another. In each case, the public 
interest emerges from a consideration of these 
different priorities in a particular context, so that a 
judgement can be made about the best interests 
of the public.

Such judgements are, of course, frequently 
both complex and controversial. Public interest 
judgments are, by their nature deeply subjective 
- often pitting one set of values and priorities 
against another. Some argue that freedom 
of speech must take priority in almost every 
instance - both because free speech is valuable 
in itself and because there are risks to neutering

free expression. Others believe that privacy must 
be protected far more assertively from the kind 
of intrusive journalism that promotes no wider 
public benefit beyond satisfying readers’ curiosity. 
Similarly, there are fervent disagreements about 
when and where the law can be contravened 
for the wider public benefit. Just how far 
can investigation go beyond the usual legal 
boundaries and with what kinds of justification?

Such debates have animated the Leveson Inquiry 
and much of the coverage and commentary 
surrounding it. Celebrities, experts and power 
brokers from a range of fields have been asked 
to testify before the judge to offer their views, 
often contributing valuable insights to the 
inquiry. There is, however, an important voice 
missing in this debate about the public interest 
- that of the public themselves. The inquiry has 
been broadcast to the public, all the evidence 
submitted to it has been published online, and the 
public and the public interest are regularly invoked 
by witnesses. But we know strikingly little about 
how people weigh up competing priorities to 
decipher their own interests and those of society 
as a whole.

The risk is that policy will continue to be made 
in the name of the public, without any voice for 
the public. Experts are being asked to determine 
what is in people’s best interests, without any 
clear sense of where the public stand, or any clear 
process for finding that out. This is a democratic 
deficit that needs addressing with some urgency 
if the notion of the ‘public interest’ is going to 
command any real legitimacy. This research 
begins to fill that gap. In the next chapter, we turn 
to the question of where the public themselves 
stand.

Crown Prosecution Service (2012) DPP la u n c h e s  p u b lic  c o n s u lta t io n  o n  cases  a f fe c t in g  th e  m e d ia  CPS; online h ttp ://v  
[accessed Sept 2012]

ccDs.qov.Lik/nes 3/';09„;2/
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chapter 3: Public views on the public interest

i would never have thought that private 
inlofmation wouid have beer] obtained and used 
by the press in the way that it has been. / certainly 
never thought that ordinary or vulnerable people 
like us wouid have been subject to phone-hacknig.

Sally and Bob Dowler, Witness Statement to the
Leveson Inquiry, 2011̂ ®

This statement, made by the parents of Milly 
Dowler to the Leveson Inquiry, encapsulates the 
fundamental elements involved in any public 
interest consideration of the ethics of intrusive 
journalism. The Dowlers identify three separate 
aspects of their mistreatment:

1. The what: ‘I  w o u ld  n e v e r  h a v e  th o u g h t  

t h a t  p r iv a te  in fo rm a t io n  w o u ld  h a v e  b e e n  

o b ta in e d  a n d  u s e d  b y  th e  p ress in th e  w a y  

t h a t  i t  h a s  b e e n ’

2 . The who: ‘o rd in a ry  o r vu ln erab le  p e o p le  like us’

3. The how: ‘s u b je c t to  p h o n e -h a c k in g ’

The reason that the hacking of Milly Dowler’s phone 
has been so universally condemned is that T he  

N e w s  o f  th e  W o rld  had scant justification on any of 
these other three counts. The information printed 
by the paper was intensely personal and of little 
consequence to its readership - the Dowlers were 
not powerful, nor had they invited fame or intrusion; 
and the information had been acquired through illicit 
means. This combination explains the widespread 
agreement that the treatment of the Dowlers could 
scarcely be judged to be in the public interest.

Aside from reinforcing the gravity of the phone
hacking scandal, the Dowlers’ statement also 
serves to clarify the terms of debate. There is, of 
course, a public interest in freedom of speech.
But this alone is not enough to come to a public 
interest judgement - the value of free speech

must be weighed against other factors. People 
tend to make judgements about the public interest 
using these three tests -  what the content of the 
story is, who it is about, and how the information 
for it was acquired. It is through the interplay of 
these different factors that the public interest 
is established. The polling we undertook for this 
project sought to explore this balancing act.

3.1 What the public think - explaining the poll

In our poll of a representative sample of 2,000 
adults in the UK, we asked a series of questions using 
the same formula, but changing only one variable at 
a time. In this way, by conducting our own balancing 
act between the what’, the who’, and the ‘how’, we 
attempted to shed light on the public’s notion of the 
public interest. The text box below offers a sample 
question, with the variables in bold.

Sample question:

1. A n e w s p a p e r  w a n ts  to  p u b lis h  a  s to ry  

re v e a lin g  details of someone’s sex 
life -  such  a s  a  kiss a n d  te ll s to ry . T h e

..... in fo rm a t io n  h a s  b e e n  g a in e d  through......
interviewing friends and neighbours. 
A b o u t  w h ic h , i f  an y , o f  th e  fo llo w in g  

g ro u p s  s h o u ld  th is  b e  a llo w e d :

a )  A  m e m b e r  o f  th e  p u b lic  

(y e s /n o /d o n ’t  k n o w )

b ) A  s p o rts  s ta r  o r  fa m o u s  a c to r  

(y e s /n o /d o n ’t  kn o w )

c) A  re a l ity  T V  s ta r  (y e s /n o /d o n ’t  k n o w )

d ) A  T TS E  1 0 0  c o m p a n y  d ire c to r  

(y e s /n o /d o n ’t  k n o w )

e ) A  J u d g e  (y e s /n o /d o n ’t  k n o w )

f )  A  m e m b e r  o f  p a r l ia m e n t  o r lo c a l 

c o u n c illo r (y e s /n o /d o n ’t  k n o w )

g ) I t  s h o u ld  n e v e r  b e  a llo w e d

Sally and Bob Dowler (2011) W itn e s s  s ta te m e n t  to  Leve so n  In q u i r y  Leveson Inquiry (online) http;.''/\vwvvc;evesc‘riii‘:CiLiiry.org.uk.^vp-ccT:tent/LjpioGds.''20 i i /1 1 .''VViti'-r-st.- 
Sviiteiment-of-Suily-Bob-Dcvvier.pdf, paragraph 21 [accessed Sept 2012]
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Each question, therefore, contained six options 
for the who. There were members of the public, 
two categories of celebrities -  those who have 
become famous indirectly as a result of their 
talents (sports stars and famous actors) and those 
who have courted fame directly (reality TV stars)
- and three kinds of people in positions of power 
or responsibility, such as FTSE 100 company 
directors, judges, and MPs and local councillors. 
This allowed us to explore any potential 
differences in public attitudes to the private and 
public sectors, and to those appointed to high 
public office and those who have been elected.

By changing one of the variables, we explored 
the public reaction to five different types of story, 
or the what. These five stories ranged from a 
scenario that might reasonably be understood as 
personal and therefore private, through moral and 
professional shortcomings, to manifestly illegal 
actions with tangible effects on others. The five 
types of story explored in our survey were:

• Information about someone’s sex life.
• Details of someone lying to others but 

not breaking the law.
• Information that calls someone’s 

professional competence into question.
• Details of someone making money illegally.
• Details of someone putting the safety of 

others at risk.

We also tested attitudes to three different 
methods of information gathering - the how - 
by changing another variable. These comprised 
commonplace and widely-accepted journalistic 
conduct, an ethical and legal grey area, and 
a method of information gathering involving 
significant intrusion and illegality. Our three 
methods of information gathering were described 
as follows:

• The information has been gained through 
interviewing friends and neighbours.

• The information has been gained by going 
through the dustbins outside of their house.

• The information has been gained through 
entering premises illegally.

This formula thus gave us a total of 90 different 
scenarios and allowed us to explore what effect 
our three variables - the ‘what’, ‘who’ and 
‘how’ - had on public attitudes as to whether 
stories should be published, as well as the relative 
importance of each when weighed against the 
others. For what reasons might intrusion into 
someone’s private life be justified? How much 
difference does it make who is the subject of the 
story? And how important is the method through 
which information is gathered?

3.2 Harm, power and intrusion

Looking first at the subject matter of stories 
- the ‘what’ - the public’s willingness to back 
publication increased for stories that involved a 
tangible impact on others in society. Stories about 
people’s sex lives inspired the lowest level of 
support for publication, while stories about people 
putting the health and safety of others at risk had 
the highest ratings (see Chart 2).

Other studies on the topic have identified ‘the 
seriousness of wrongdoing’ as one scale used 
by the public when comparing different cases.
Our poll found something subtly different. The 
public seem to support publication for stories 
where there is greater evidence of h a rm  to others, 
rather than signs of wrongdoing per se. Stories 
calling someone’s professional competence into 
question enjoyed higher support for publication 
than those revealing deceit, for example. On this 
evidence, the public appear more inclined to make

 ̂Barnett, S. (2012) ‘P u b lic in te r e s t :  T h e  P u b lic  D e c id e s ' B r it is h  J o u rn a lis m  R e v ie w  June 2012 23:15-23 Sage; online http:.'7bj 
[accessed Sept 2012]

>:ic|ep^iLcconi/':orit’-:-i't.-''23/2.'’'i S.citciticn
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CHART 2: INFORMATION GATHERED FROM FRIENDS AND NEIGHBOURS
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pragmatic judgements than moral ones when 
weighing up what is in the public interest.

On the question of who’, people were more 
likely to support the publication of stories about 
people in positions of power and responsibility. 
Members of the public were afforded the most 
protection, with MPs and local councillors the 
least. Celebrities were afforded less protection 
than the general public, though the public made 
little distinction between those who were famous 
by design (reality TV stars) and those who were 
famous as a by-product of their career (footballers 
or actors).

The differing results for stories about the general 
public and about celebrities suggest that to 
some extent, privacy is viewed as a commodity

that people trade in when they make conscious 
decisions to live in the public eye. This is a 
finding that would be worth exploring further 
- for example, to test whether it is related to 
expectations that celebrities ought to act as role 
models, or rather is driven by a desire to know 
more about people who produce and endorse 
products that the public buys. Such subtleties 
are not merely matters of academic interest, but 
potentially important distinctions that could tip 
the balance of specific ‘public interest’ cases.

Support for publication was highest for a third 
group, comprising FTSE 100 company directors, 
judges and politicians. This seems to reflect the 
idea of there being a public interest in holding 
those with power to account. The public appear 
to make a distinction between those operating in

MOD400004611
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CHART 3: INFORMATION GATHERED BY GOING THROUGH DUSTBINS
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the public and private sectors, with slightly more 
support for publication for stories about judges 
than for those concerning company directors, 
and more support still for stories about elected 
politicians.

On the question of how information is acquired, 
there was a clear pattern of declining support 
for publication as the level of intrusion involved 
increased, with our scale moving from standard 
journalistic practice (interviews with friends 
and neighbours) to ethical and legal grey areas 
(going through the bins outside of someone’s 
house) to methods that are both illegal and 
highly unusual (entering premises illegally)
(see Chart A).

The way in which questions of ‘what’, ‘who’ 
and ‘how’ are traded o ff against one another

in the polling has implications for how public 
interest judgements are made. In our polling, 
the least influential factor of the three was the 
‘who’ of the story. The more intrusive the source 
of information became, the less difference the 
‘who’ of the story made to overall approval 
ratings for publication.

For example, with the story revealing 
someone lying, with the least intrusive source, 
‘interviewing friends and neighbours’, there 
was a spread of 29 percentage points between 
approval ratings for different people (ranging 
from 18% for a member of the public to A7% 
for an MP or councillor). When the source 
was ‘entering premises illegally’, that spread 
narrowed to just five percentage points (5% 
for a member of the public, 10% for a judge). 
This suggests that certain ways of acquiring

MOD400004612
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CHARTS: INFORMATION GATHERED BY ENTERING PREMISES ILLEGALLY
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information are unacceptable almost completely 
across the board - the ‘who’ makes relatively 
little difference because the ‘how’ is more 
important.

Similarly, when the ‘w hat’ of the story involves 
illegal or harmful behaviour, the ‘who’ made 
less of a difference to overall approval ratings 
for publication. It would appear that people 
are more concerned about consequences than 
personalities. Rights to privacy are overridden 
as the consequences of the ‘what’ become 
greater. This suggests that while the public 
make some distinctions between those who are 
famous and those who are not, and between 
those who have power and those who do not, 
this factor should not be overstated in public 
interest judgements.

Incompetence Making money illegally Putting others a t risk

3.3 Reluctant publishers

Perhaps the most striking message from the 
polling is that the public are reluctant publishers 
(see Table 1). Only a relatively small minority of 
scenarios (15 out of 90) saw at least 50% of the 
public backing publication. The only scenarios 
reaching the 50% approval mark involved the 
least intrusive kind of information gathering, 
‘interviews with friends and neighbours’, and 
the three most serious types of revelation: 
‘professional incompetence’, ‘making money 
illegally’, or ‘putting others at risk’.

On the evidence of this poll at least, the public are 
much more guarded about publication than many 
of those in authority - whether newspaper editors, 
regulators or judges - who are used to making 
judgements about where the public interest lies.
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CHART 5: AVERAGE APPROVAL RATINGS BY SOURCE AND FIGURE
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Privacy concerns weigh especially heavily, with at 
least two thirds opposed to the publication of the 
‘kiss and tell’ stories in our scenarios, regardless of 
which figure was involved or how the information 
was acquired.

The public’s sympathy with arguments in favour 
of privacy was also marked when we asked them 
whether they backed Max Mosley’s proposals for 
prior notification to be given to the subjects of 
stories (see Table 2).̂ ®

It is worth remembering that an exercise like 
this can only ever provide a snapshot of opinion, 
often throwing up as many questions as answers. 
One such question is what lies behind the 
public’s reluctance to publish, given that even the 
scenario with the highest approval rating - about

Bins Premises

an elected official putting others at risk, with 
information gained through the innocuous means 
of interviewing friends and neighbours - gained a 
mere 71% approval for publication.

3A Never say never

Two other findings are worth noting. The first is 
just how context-specific judgements about the 
public interest tend to be. For example, judges 
were afforded relatively less protection from 
publication compared to other groups on the one 
topic that explicitly involved breaking the law. 
Similarly, more people supported the publication 
of ‘kiss and tell’ stories about celebrities than they 
did for FTSE 100 company directors - the only 
topic where this was the case. These examples 
illustrate the perils of attempting to define the

 ̂Max Mosley (2011) W itn e s s  s ta te m e n t  to  L e ve so n  In q u i r y  Leveson Inquiry; online hi-tps'/vvv; 
of-M ax-M osley.pdf, paragraphs 69-90 [accessed Sept 2012]

201

MOD400004614



For Distribution to CPs

TABLE 1: STORIES WITH MOST SUPPORT FOR PUBLICATION

What Who Approvol

Others at risk Friends / neighbours MP / Councillor \ 71
Others at risk Friends / neighbours Judge 1 71
Making money illegally Friends / neighbours Judge 1 69
Making money illegally Friends / neighbours MP / Councillor 1 68
Others at risk Friends / neighbours Director 1 68
Others at risk Friends / neighbours Reality TV Star 1 67
Others at risk Friends / neighbours Sports star / actor 1 67
Making money illegally Friends / neighbours Director 1 66
Others at risk Friends / neighbours Member of public 1 66
Making money illegally Friends / neighbours Reality TV Star 1 62
Making money illegally Friends / neighbours Sports star / actor i 62
Making money illegally Friends / neighbours Member of public i 59
Competence Friends / neighbours MP / Councillor i 55
Competence Friends / neighbours Judge i 53
Competence Friends / neighbours Director i 50

public interest too tightly. More useful is to 
identify the criteria involved so that they can be 
applied to specific examples.

The second, related message from the polling is 
that while the public may be reluctant publishers, 
they also appear wary of making cast-iron rules 
against publication. Table 3 looks at the responses 
for scenarios involving MPs - the group from our 
survey of whom the public were least protective.
It shows that although in many scenarios a large 
proportion of the public is against publication, 
even for this least-protected group, a much 
smaller proportion feels comfortable ruling out 
the idea that a story on the same subject, using 
the same methods of information collection, 
should ever be published. For example, while 
86% will not support publication of a story about

TABLE 2: VIEWS ON PRE-PUBLICATION NOTICE

Statement Seppert
%

P e o p le  s h o u ld  b e  g iv e n  p r io r  n o tic e  

\ o f  m e d ia  s to ries  t h a t  a re  a b o u t  

th e m , e v e n  i f  t h a t  m e a n s  th e  co u rts  

1 p re v e n t s o m e  s to ries  b e in g  p u b lis h e d . 

D e c id in g  w h a t  is in  th e  p u b lic  in te re s t  

a f t e r  p u b lic a t io n  is to o  la te , th e  

d a m a g e  is a lr e a d y  d o n e .

61

\ N e w s p a p e rs  s h o u ld  b e  fre e  to  

p u b lis h  w h a t  th e y  b e lie v e  to  b e  in 

th e  p u b lic  in te re s t. I t  w o u ld  b e  w ro n g  

to  re s tr ic t f r e e  s p e e c h , so  a n y  fo r m a l  

c o m p la in ts  a n d  p ro c e d u re s  s h o u ld  

ta k e  p la c e  a f t e r  p u b lic a tio n .

39
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TABLE 3: PUBLICATION IN PRACTICE AND IN PRINCIPLE

MP interviews MP + gotrtg 
through bins

MP + entering

Never 7 No % No % Never %
Sex life 56 32 77 ^5 86 50
Lying 39 21 1 68 39 83 1 ^8
Professional Competence 3^ 16 1 6^ 37 1 80 ^7
Making money illegally 22 10 1 ^8 27 70 1 ^2
Putting others at risk 19 8 ^3 25 6^ 39

an MP’s sex life, gained through illegal entry 
to a premises, only 50% are willing to endorse 
entirely the idea that a story on this topic, using 
information gained this way, should ‘never’ be 
published (see Table 3).

Further qualitative research on this would 
be required before drawing too many firm 
conclusions from the data, but the most plausible 
interpretation of this is that the public accept 
the notion of the public interest as a balancing 
exercise between different priorities - and believe 
the bar should be set very high for intrusion of 
this type - but are still willing to countenance the 
idea that publication might be justified in certain 
circumstances.

These findings give a clearer sense of the relative 
priorities of the public. The apparent gap between 
the views of the public and the views of those 
charged with making public interest judgements 
should not be taken lightly. At a minimum, 
decision-makers - whether in newsrooms, 
courtrooms or regulatory bodies - need to be 
aware of where the public stands on these 
questions. More research, involving opportunities 
for public reflection and deliberation, is required. 
Beyond this, though, the findings from our 
polling should trigger a wider debate about the

best mechanism through which these public 
preferences might be brought to bear on the 
newspaper industry. The next chapter addresses 
that question.
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chapter 4: Circulation or regulation?

For some, there is no great mystery as to what 
is the best mechanism for settling on the public 
interest - it happens each day in the marketplace. 
As one former tabloid journalist, Paul McMullan, 
put it in his evidence to the inquiry:

that it is allowed to emerge through the daily, 
decentralised decisions of those who produce 
newspapers and those who buy them. This follows 
the famous argument made by the economist 
Adam Smith:

Gfajiation defines what is the puhiic interest. I 
s e e  n o  d is tin c tio n  b e tw e e n  w h a t  th e  p u b lic  is

interested in and the public interest Surely they're 
clever enough to make a deasion whether or not 
they want to put their hand in theifpecket and 
bring out o pound and buy itr^

McMullan was one of the more outspoken 
witnesses to give evidence to the inquiry, but 
on this point, at least, he articulated a view 
that others appear to share. Rupert Murdoch 
expressed a similar sentiment when he compared 
his own position to that of would-be regulators of 
the press, arguing:

i  go to election ... every day. People can stop 
ng rny newspapers any Lime.^^

On this analysis, it does not matter that only 10% 
of the public regard T h e  S un  as likely to operate 
ethically, with due regard to the public interest. 
People can stop buying the newspaper at any 
time and more than 10% of us continue to read it 
in any case, whatever we may tell the pollsters.^^

The position is that consumers know better 
than politicians or regulators what is in the 
best interests of society, and that they have a 
powerful means of expressing their views through 
their purchasing habits. It is better, in this view, 
that the public interest is not pre-defined by a 
small number of people in power, but rather

As every individual. . .  neither intends to promote 
th e  p u b lic  in te re s t, n o r  kn o w s  h o w  m u c h  h e  is

promoting i t . . .  he intends only his own gain, and 
he is in this, as in many other cases, led by an 
invisible hand to promote an end which was no 
part o f his intention. Nor is it always the worse for 
the society that it was not part o f i t  By pursuing 
his own interest he frequently promotes that o f 
the society more edectuaily than when he really 
in te n d s  to  p ro m o te  it.-'"

This argument has strong rhetorical appeal. The 
implication that the public cannot be trusted to 
determine the public interest raises legitimate 
fears of snobbery and elitism. It is clearly not in 
the interests of the public that a few powerful 
individuals are able to impose their own subjective 
preferences and values on the rest of society.

Often the interests of the public are best served 
when supply and demand are able to interact in 
a relatively uninterrupted way. But such a world
view has its limits, for at least three reasons.

1. People simply do not read all of newspapers 
- some buy them for horoscopes, others 
for the sport pages, others for crosswords. 
Endorsement of the paper as a whole 
does not necessarily mean endorsement 
of particular stories that the paper carries, 
which many readers may never even set 
their eyes on.

Leveson Inquiry (2011) T ra n s c r ip t o f  a f te r n o o n  h e a r in g ,  2 9  N o v e m b e r  2 0 1 1  Leveson Inquiry; online htTp://vvv/vv.ievvscninquii'y.c‘i‘':i.Lik/vvp -ccnter;t/iJi;‘;c';:'ds/2':j11.'"; 1/ 
uant^r.rippr4-.Arternoon-Her;r;r-;q-;;'9'Ncwernbf7r'.>011 ,pdi'. p39 [accessed Sept 2012]

Leveson Inquiry (2012) T ra n s c r ip t o f  m o rn in g  h e a r in g ,  2 5  A p r i l  2 0 1 2  Leveson Inquiry: online http://vvv/vv.iev>:-scninqLiii-y.co'q.uk/\vp -ccntent/Lii;‘io;:'ds/2012.''0'T'Trariscrii;‘t- 
oAfv1orrkngddean4iq'25'Apr;b>01 2,pdi’, p51 [accessed Sept 2012]

Newsworks (2012) Facts  a n d  F ig u re s : T h e  S u n  Newsworks; online h:ttp://vvVv'vv.r;niauk,ccvuk.'r;rna/c;':‘.dive/f;:'Cts.Andfdcures?nevv-:paperlO - i 7 [accessed Sept 2012]

Adam Smith (1776) T h e  W e a lth  O f  N a t io n s  IV .2 .9
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2. While sales of newspapers do tend to be 
higher when they carry certain types of story 
- which often involve the kind of intrusion 
that the polling suggests the public do not 
support -  consumers do not have complete 
information about the products that they 
are buying. People may read stories without 
any real sense of how the information for 
them was acquired - a key element in any 
public interest judgement. In this case, 
reading a story or buying a newspaper can 
scarcely be interpreted as vindication of a 
particular investigative method.

To draw an analogy, buying a T-shirt 
without realising that it was made in a 
sweatshop does not imply an endorsement 
of exploitative labour practices. Consumers 
might act very differently if armed with 
more information. The example may 
be extreme, but the principle applies to 
newspapers - reading a story acquired 
through phone-hacking done in secret 
does not equate to endorsing that practice. 
The risk under the consumer model is that 
journalists and editors simply make their 
own choices about what they consider to 
be in the interests of the public, with little 
transparency or accountability about when 
such decisions are being taken, let alone on 
what terms.

3. Societies routinely place ethical limitations 
on markets, preventing supply from 
matching demand, in order to protect 
people from harm. To continue with the 
previous analogy, it would not matter if 
consumers were willing to buy goods that 
they knew had been made in sweatshops 
in Britain. This is because, collectively, we 
chose to proscribe employment at below 
the minimum wage. Again, the principle

can apply to the newspaper industry - even 
if there is a demand for a certain type of 
story it does not necessarily follow that free 
speech should trump all other priorities. 
Some consumers may well want to read 
newspaper stories about people’s medical 
records, for example, but we judge there to 
be a public interest in protecting the privacy 
of patients. The public interest is, in part, 
about protecting third parties, not just the 
interaction between the producers of news 
coverage and the consumers of it.

It is, of course, arguable that the phone-hacking 
scandal did not represent a failure of regulation, 
but rather a failure of editorial judgement - and 
then a failure to enforce an existing law. The 
mechanisms to prevent misconduct happening, 
and then to investigate it fully, were in place. The 
problem is that they were not deployed properly. 
However, the Leveson Inquiry has laid bare a 
widespread unease about loose interpretations of 
the public interest, and about forms of journalism 
with which the public are uncomfortable.

What is clear is that the consumer model of 
determining the public interest is insufficient. This 
is partly because consumers lack information 
either about the existence of stories or how they 
are put together, and also because it leaves too 
little space to protect people whose lives may be 
interesting to others, but still worthy of privacy 
or protection. A more deliberative approach to 
establishing the public interest is required. The 
next chapter considers some strategies for reform.
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Chapter 5: Regulation and the public interest

The regulation of the newspaper industry will 
almost certainly be overhauled as a result of 
the Leveson Inquiry. We can only guess at what 
Leveson will recommend and what the political 
upshot of his report will be when it comes out 
later in 2012. The judge has already said he would 
be ‘su rp ris e d  i f  I  w e n t  d o w n  a  ro u te  t h a t  s o u g h t  

to  re c o m m e n d  a  s y s te m  t h a t  re p lic a te d  O fc o m  

[ th e  in d e p e n d e n t  b ro a d c a s t in g  re g u la to r  t h a t  w a s  

c re a te d  b y  th e  C o m m u n ic a tio n s  A c t  2 0 0 3  a n d  is 

p a r t - fu n d e d  b y  th e  g o v e r n m e n t ] ’?^

He has also cast doubt on parliament’s appetite 
to legislate:

Looking at the experience of the last 50 years, Ove 
seen no evidence o f parliament wanting to get 
more involved and to go further than die press 
has been pfepared to go.^^

This suggests the most likely outcome will 
be a type of enhanced self-regulation, or a 
new regulator with some kind of statutory 
underpinning - in either case, one that would 
probably have the power to fine newspapers and 
to tackle systemic failure rather than just react to 
specific complaints.

Many in the industry are hoping to salvage the 
system of self-regulation, by enhancing its powers 
in various ways and to ensure comprehensive 
participation (a problem with the current system 
is that publications can choose to opt out, as the 
D a ily  Express, D a ily  S tar, and P riv a te  E ye all have 
done).^^

5.1 Who should be involved in regulating 
the press?

Our polling explored public attitudes to regulation, 
asking who people thought were involved in 
drawing up the current guidelines and who should 
be involved in setting guidelines for newspapers. 
The public appear unsure about who exactly - 
from a choice of journalists, newspapers editors, 
newspaper owners, parliament, independent 
regulators, judges and the public - was currently 
involved ‘in drawing up guidelines to what the 
public interest means in practice’. The clearest 
positive verdicts were for parliament (63% 
thought parliament was involved, against 18% 
who did not) and independent regulators (5^% 
thought they were involved, 22% did not), while 
the highest negative score was for the public 
(25% thought they were involved, 5^% thought 
they were not) (see Chart 6).

The Press Complaints Commission uses the 
Editors’ Code for guidance on the public interest. 
As its name suggests, the Editors’ Code is drawn 
up by editors, with no current role for the public 
in this process, other than its ratification by the 
PCC with its majority of ‘lay’ commissioners (See
5.3 Options for reform). The majority of the public 
(5^%) correctly felt that the public had had no 
role in setting the existing guidelines, around two 
in five (^2%) correctly identified that editors had 
a role in this process. In the context of current 
debates, it is interesting to note that almost 
two-thirds of the public (63%) already think that 
Parliament has a role in setting the guidelines, 
which they do not.

 ̂Leveson Inquiry (2012) T ra n s c r ip t o f  a f te rn o o n  h e a r in g ,  2 3  J u ly  2 0 1 2  Leveson Inquiry: online htTp://vvv/vv.iev>:-scninquii'y.C'r':i.uk/\vp- content/Lii;‘ic<:'ds/2012.''07/Trari- 
3cript-o7 Afteriaoon-:lc-cicnc|-23- ju iv '2 0  ;2.pdf, p38-39 [accessed Sept 2012]

 ̂ Ibid, p^1

 ̂The Guardian (2012) D e s m o n d  t it le s  fa c e  PA a n d  a d v e r ts  b a n  i f  PCC re fo rm  p la n s  g e t  g re e n  l ig h t  W e d n e s d a y  2 0  J u n e  2 0 1 2  The Guardian; online http://V'/vvvv.Guardia 
co.uio'rnecic3''2012.(iun/20/desrnond-dt;vs-pcc-rvf';Tns [accessed Sept 2012]
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CHART 6: WHICH OF THE FOLLOWING GROUPS DO YOU BELIEVE ARE CURRENTLY INVOLVED IN
DRAWING UP GUIDELINES TO DEFEND WHAT THE PUBLIC INTEREST MEANS IN PRACTICE?
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When it came to who should be involved in 
this debate, it was clear that people felt the 
newspaper industry should be excluded from 
drawing up guidelines (see Chart 7). The public 
were against the involvement of:

• Journalists by a score of 66% against to 21 % 
in favour;

• Editors by a score of 59% against to 28% in 
favour; or

• Newspaper owners by a score of 6^% 
against to 23% in favour.

However, people did see a role for other groups 
and were in favour of the involvement of:

• Parliament by a score of 63% in favour to 
2^% against;

• An independent regulator by a score of 77% 
in favour to 12% against;

• Judges by a score of 53% in favour to 31% 
against; and

• The general public by a score of 63% in 
favour to 23% against.

It is important to note that the public’s dislike 
for providers (be they journalists, editors or 
newspaper owners) to be involved in their own 
regulation is against best practice in most 
regulated industries. Most regulatory systems do 
involve the businesses in question in agreeing 
the guidelines and framework for regulation. The 
issue here is that the interests of providers need to 
be balanced by the voices of a far wider group of 
people, including the public themselves.
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5.2 Handling complaints about the public 
interest

As for who should adjudicate on whether a 
specific story is in the public interest when a 
complaint is made, the public most favoured 
a regulator funded by, but independent of, 
government by a margin of 71 % in favour to 
17% against (see Chart 8). Also endorsed were:

• A regulator funded by but independent from 
the newspaper industry (by a score of 58% in 
favour to 29% against);

• Members of the general public (by a score 
of 55% in favour to 32% against);and

• Judges (by a score of 53% in favour to 
33% against).

However, the public did not want MPs (by a 
margin of 55% against, to 31 % in favour) or 
newspapers themselves to have any role (by 
a margin of 65% against, to 21 % in favour). 
Here, the public appear to agree with media 
commentators who are concerned that too 
much political involvement might impact on 
freedom of speech.

To secure the public interest in any future 
regulatory settlement, however it is constituted, 
the public’s voice on these issues should be 
acknowledged. As the low ethical ratings given 
to many newspapers show, the industry suffers 
from a trust problem. Building greater trust 
into the system should therefore be a key goal 
for reformers. There should also be a greater

' 7: WHICH OF THE FOLLOWING GROUPS SHOULD BE INVOLVED IN DRAWING UP GUIDELINES 
TO DEFINE WHAT THE PUBLIC INTEREST MEANS IN PRACTICE?
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recognition that the public can be involved in 
determining what is in the public interest. Here we 
explore some options for reform.

5.3 Options for reform

5.3.7 T ra n s p a re n c y

Those who favour self-regulation and the 
consumer model of accountability advocated 
by Rupert Murdoch would do well to embrace 
a step change in transparency for journalism.
If consumers are going to be expected to hold 
newspapers to account then they must know 
much more about the ways in which they work.

Our polling found a strong preoccupation among 
the public with the ‘how’ of newsgathering, 
yet this is often the element that consumers

have least information about. People can see 
for themselves what and who a story is about, 
but the way in which the story has been put 
together is often far from clear. If newspapers 
are confident that the methods used to acquire 
a story can be justified in the public interest 
then they should also be willing to inform their 
customers about the approach taken in pursuit of 
a particular story.

To bolster the consumer model, then, both editors 
and regulators should consider how to make 
newspapers more open and transparent for their 
readers. This might include newspapers disclosing 
how the information contained in stories has been 
acquired wherever possible, without jeopardising 
confidential sources. This ought to include more 
openness about any methods of surveillance

CHART 8: WHEN COMPLAINTS ARE MADE, WHICH OF THE FOLLOWING GROUPS SHOULD BE INVOLVED IN 
MAKING JUDGEMENTS ABOUT WHETHER SPECIFIC STORIES ARE IN THE PUBLIC INTEREST?
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employed, as well as when people have been paid 
for information or for giving an interview. Many 
journalists do these things already, but should 
it become standard practice across the industry, 
it would be a significant step in enhancing trust 
and accountability.

5 .3 .2  G o v e rn a n c e

Another (potentially complementary) option 
would be to consider the governance structures 
of newspapers and the extent to which the 
public has a voice within them. One growing 
trend within British newspapers in recent years 
has been the introduction of readers’ editors, 
whose job is to act as a readers’ representative 
from within the newspaper itself, dealing with 
complaints and exploring matters of journalistic 
ethics. This form of internal self-regulation is 
designed to improve the newspaper’s relationship 
with its readers and to provide another way to 
resolve conflict or defuse controversy. It is the first 
line of self-defence.

T h e  G u a rd ia n  pioneered this system in the UK, 
appointing Ian Mayes to be its first readers’ editor 
in 1997. The paper describes the readers’ editor’s 
job as ‘to collect, consider, investigate, respond 
to and, where appropriate come to a conclusion 
about readers’ comments, concerns, and 
complaints in a prompt and timely manner, from 
a position of independence within the paper’.̂ ® 
Other newspapers to have introduced a readers’ 
editor include the Observer, the In d e p e n d e n t  

o n  S u n d a y  and the D a ily  M irro r. T h e  G u a rd ia n , 

M irro r  and D a ily  M a i l run a ‘Corrections and 
Clarifications’ column each day.

general matters of conduct and ethics. Whereas 
newspapers have traditionally sought to save 
face by glossing over or failing to admit errors, 
a more open and self-critical approach would 
gain credibility for all kinds of publication.
In an era of instant web feedback on online 
articles, taking readers’ views on board should 
have already become second nature. More 
radical measures might include some formal 
representation for readers at board level within 
newspaper governance structures. This would 
ensure that the public’s views are mediated not 
just through circulation figures, but also through 
allowing people to offer more detailed and 
constructive feedback.

5 .3 .3  A d v o c a c y

A third and final approach would be to amplify 
the voice of the public within regulatory 
structures. This applies however much or little 
formal power the successor to the PCC is given.

Regulators require legitimacy as independent 
arbiters who are not held captive by the industry 
they regulate. This can be difficult because 
effective regulation requires a constructive 
relationship with industry and relies on the 
expertise of those currently or previously 
employed by the companies that are subject to 
the regulator’s oversight. Nevertheless, it seems 
only fair that the voice of the public in whose 
name the industry is being regulated is given 
some kind of hearing. Unless strenuous efforts are 
made in this direction then the accusations that 
the press is not acting in the interest of the public 
will continue to grow - and with good reason.

It would be a welcome move for the industry 
if other newspapers followed suit, introducing 
readers’ editors and giving a regular space in the 
paper to consider specific complaints and more

The current arrangements at the PCC provide 
a base from which its successor body can build, 
with a majority of ‘lay members’ on its board. 
Ten of the PCC’s 17 commission members have

" The Guardian (2012) http://v\ 3.Lik/thecuc.rd;Gn/; liei-reditor [accessed Sept 2012]
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no formal connection with the press - they are 
styled ‘public members’ alongside the seven 
‘editorial members’ (all senior newspaper and 
magazine editors). However, these people are not 
exactly ‘ordinary’ members of the public: there 
is a former cabinet minister, an ex-Old Bailey 
judge, a former press secretary to the Queen, a 
former broadcasting executive, a law professor, 
a headteacher, a trades unionist, a former chief 
constable, a onetime partner in a City law firm, 
and the chair of a voluntary organisation.^^

Although the Press Complaints Commission does 
not come within the remit of the Commissioner 
of Public Appointments it has agreed to 
use a process which takes into account the 
Commissioner’s Code of Practice as best practice. 
The key principles include appointments being 
made on merit, being subject to independent 
scrutiny by the independent assessor, and having 
due regard to equal opportunities, probity, 
openness and transparency and proportionality. 
Consideration could be given as to whether the 
successor body to the PCC could more formally 
come under the remit of the Commissioner of 
Public Appointments, as the Chair of Ofcom and 
the Office of Fair Trading currently do.

The PCC and its successor organisation should 
look to other models to further democratise its 
governance structure and to ensure that the 
public has a clear voice. One model to consider 
is the advocacy model, adopted in a number of 
British industries, which sees consumer panels 
established with a particular remit to represent 
consumer interests inside a regulatory structure. 
The benefits of such an approach have been

outlined in a report by the consumer champion 
Consumer Focus, which has argued:

Experience suggests that regulators and regulated 
b usinesses c a n  s o m e tim e s  f r a m e  issues in  a

similar way, with common views on what the key 
quesdans are. even if  they may have different 
perspectives on the answers. There needs to be 
some countervailing input that unapologetically 
favours the consumer interest, to give the 
reguiaior a wider range o f perspectives and a 
more rounded evidence base on which to make 
decisions... Such external challenge can improve 
the quality o f regnlotlori by testing the robustness 
of the evidence and analysis underpinning 
decisions, providing different thinking and 
solutions, and raising new issues.^^

In the case of financial services, the role of 
these panels has a statutory basis. The Financial 
Services Consumer Panel monitors how far the 
Financial Services Authority fulfils its statutory 
objectives in relation to consumers. The panel 
is appointed and funded by the FSA, but 
‘in d e p e n d e n t  a n d  fre e  to  p u b lis h  its  v iew s o n  o u r  

w o rk  a n d  to  c o m m is s io n  research  o n  c o n s u m e rs ’ 

v ie w s ’d^ Similarly, the communications regulator 
Ofcom is advised by the Communications 
Consumer Panel, made up of ‘in d e p e n d e n t  

e x p e rts  w ith  e x p e rie n c e  fro m  m a n y  d if fe re n t  

fie lds: c o n s u m e r a d v o c a c y , re g u la tio n , th e  th ird  

sector, a c a d e m ia , th e  t r a d e  u n io n  m o v e m e n t,  

m a r k e t  research  a n d  in d u s t r y ^

The new regulator could look to this model to 
see how it con be adopted or learned from. For 
example, one option is to establish a consumer

 ̂Press Complaints Commission (2012) h'ttp;CTvvAv.pcc\org,;jk(abo;jb\vhosvvi'0/membe:'s [accessed Sept 2012]

 ̂Consumer Focus (March 2011) R e g u la te d  in d u s tr ie s  a n d  c o n s u m e rs  C o n s u m e r F ocus; London b t tp : . /A v v v \v ,c o r iS L im e r fo c u s .o rg .u k .m ie s /2 C ! l 1 .''10 /K e g u la t e d - i r id u s t r ie s -  

ond-consumers.pdf, p i^  [accessed Sept 2012]

 ̂Financial Services Authority (2012) n iip d lv v '^ r /v jC o .c c p .u k /o b o u C v jn o 'c c c o u n v O 'O h liy lc o r iz u m e r  [accessed Sept 2012]

 ̂Communications Consumer Panel (2012) http:.'’/\vvvvvccC'rnmLin!cotjc,i--:ccn:u:T:eri;‘CiricAorg.uk.A-i” c-tVA:-i:‘.'’a&cut-us.''Gbout-us ([accessed Sept 2012]
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panel that could feed into reviews of the guidance 
on the public interest. The panel would be 
selected at random from the general public and 
trained for their role.

In addition to a consultative role on guidance on 
the public interest, a consumer panel could go 
further and provide a ‘public interest audit’ on a 
yearly basis. The audit would provide members 
with an opportunity to discuss and review 
an agreed number of specific public interest 
judgements made that year by the regulator and 
offer its view on the judgements reached. Such 
a panel would serve as a reminder to those with 
decision-making powers to have due regard to 
the views of the public in whose name decisions 
are made. This effect would be particularly strong 
if public panels consistently reached different 
conclusions about public interest judgements 
than the regulators themselves.
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Conclusion

Throughout the course of the Leveson Inquiry it 
has become increasingly clear that determining 
where the public interest lies is the critical question 
at the heart of press regulation. Both Demos and 
the Carnegie UK Trust, which actively contributed 
to the inquiry, were surprised to find that there was 
limited contemporary research with the public on 
what they themselves deemed to be in the public 
interest. This research project aimed to fill that gap, 
to avoid the pitfall of making assumptions about 
how the general public think about these issues.

The question of what we mean by the public 
interest needs to be addressed regardless of 
the type of regulatory system that Leveson 
recommends. We have not attempted to provide 
a thorough blueprint for the future of newspaper 
regulation. Our intention was rather to challenge 
the notion, implicit in much of the debate, 
that the public can easily be detached from 
judgements about their best interests. This is a 
trap that must be avoided whatever powers are 
eventually afforded to the new press regulator.

about intrusions into personal privacy and about 
investigative practices that may work outside of 
the law.

In setting guidelines on the public interest, citing 
examples is not enough - much clearer criteria 
must be established. We suggest that alongside 
the value of free speech, the what’, the who’ and 
the ‘how’ are a good place to start as the central 
components of any public interest guidelines. Our 
research consistently showed that the public are 
far more concerned with what a story is about and 
how it was gathered than who it is about when 
making judgements about whether publication is 
in the public interest.

But despite these clear indications, the public is also 
against hard and fast rules. They appear to support 
the key point made by media commentators that 
each case has to be judged on its own merits.
The challenge is to define the public interest more 
clearly whilst avoiding rigid rules that may have 
unintended consequences.

The research was carefully constructed to avoid 
knee-jerk reactions from the public of the kind 
often published following a press debate about 
intrusion (such as recent polls on whether T h e  Sun  

should have published the controversial pictures of 
Prince Harry). As such, the results have allowed us 
to make three broad conclusions on a way forward.

1. The public interest must be much more 
clearly defined

One of the most interesting findings from our 
research is that the public values privacy more 
highly than either the press or indeed the courts 
has so forjudged to be the case. The concerns 
that Leveson has been addressing are shared 
by many people beyond his courtroom. Our 
polling findings are a reminder to the newspaper 
industry that there are deep public misgivings

2. The press must be more transparent 
to become more accountable

One of our key findings is that how a story is 
gathered is of critical importance in determining 
whether its publication is in the public interest.
But this information is rarely provided by 
newspapers. Without providing this information, 
it is disingenuous to use the market-based 
argument that buying a paper is endorsing the 
story. Newspaper editors must be encouraged to 
be far more transparent about how they have 
gathered a story, wherever it is possible to do so, 
without jeopardising confidential sources, allowing 
consumers to make informed judgements about 
whether they find those methods acceptable.

Part of the answer is for newspapers to give 
readers a formal voice in governance structures
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which give readers a clearer voice to raise 
questions, debate points of contention and air 
complaints where necessary. Readers’ editors are 
the most obvious recent innovation to be learnt 
from. Together these mechanisms may help 
newspapers to rebuild trust with the public.

3. The public must have a much 
stronger voice in press regulation 
and determining the public interest

Most people (correctly) think that the public has 
no current role in setting guidelines for the press 
but a majority think there should be a role for 
the public in setting such guidelines in the future. 
Decisions on what is and is not acceptable in 
the public interest must not be made behind 
closed doors.

How do we ensure that the public has a greater 
voice in debates about the public interest?
Here, the advocacy models adopted by other 
regulatory bodies could be learnt from; there 
is no need to start from a blank sheet of 
paper. Consumer research, consultations and 
standing consumer panels are commonplace in 
other industries. These approaches should be 
embedded in the new press regulator from the 
start. The Leveson Inquiry and any reforms that 
result from it should concentrate not just on the 
powers of a new regulator, but also its legitimacy 
and connection to the public it will be asked to 
speak for.

%
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Appendix 1: Definitions of the public interest

A number of industry bodies have developed 
ethical codes to guide journalists about appropriate 
conduct and to judge whether journalists have 
acted ethically in cases that have given rise to 
complaint. The concept of the public interest is of 
crucial importance here, and these codes contain 
some examples of the kinds of stories that might 
be in the public interest, while stopping short of any 
all-embracing definition.

The Press Complaints Commission posits the 
public interest as a kind of get-out clause that 
gives journalists scope to break the rules of its 
code of practice. Otherwise, proscribed practices 
such as invasion of privacy, harassment, using 
subterfuge, and paying criminals or trial witnesses 
can be justified so long as there is a demonstrable 
public interest.

The PCC uses the Editors’ Code as guidance on 
the public interest, which:

includes, but is not conjlned to:
0 Detecting or exposing crime or serious 

impfopfiety.
ii) Protecting public health and sajety.
Hi) Preventing the public from being misled by 

an action or statement of an individual or 
orgaiiicadon.

Likewise, the National Union of Journalists’
code of conduct invokes the public interest to 
allow journalists scope to use otherwise proscribed 
tactics, without giving any definition of the term:

[A journalist] obtains material by honest, 
stralgntjOUA/ard and open means, mith the exception 
of investigations that are both overwhelmingly in 
the public interest and which Involve evidence that 
cannot be obtained by straightforward means, 
iA journalist] does nothing to intrude into anybody’s 
private life, grief or distress unless justified by 
overriding consideiadon of the public luterestt^

The broadcasting regulator Ofcom’s code, 
which oversees material broadcast on television 
and radio, covers similar ground to the Editors’
Code used by the PCC. It cites a public interest 
justification for paying criminals and trial witnesses, 
withholding information from programme 
participants, using deception or misrepresentation, 
infringing privacy, and engaging in surreptitious 
filming. It sketches a definition of public interest:

E x a m p le s  o f  p u b lic  in te re s t w o u ld  In c lu d e

reveoJinp or clelechnci cfirTie, prolechng pubiic 
health or safety, exposing misleading eiairns 
made by individuals or organisations or disclosing 
in c o m p e te n c e  t h a t  a f fe c ts  th e  p ub licd^

It odds: T h e r e  is a  p u b lic  in te re s t in  f r e e d o m  

o f  exp ress io n  its e l f .  E d ito rs  a re  re q u ire d  ‘to  

d e m o n s tra te  fu lly  t h a t  th e y  re a s o n a b ly  b e lie v e d  

t h a t  p u b lic a tio n , o r jo u rn a lis t ic  a c t iv ity  u n d e r ta k e n  

w ith  a  v ie w  to  p u b lic a tio n , w o u ld  b e  in th e  p u b lic  

in te re s t a n d  h o w , a n d  w ith  w h o m , t h a t  w a s  

e s ta b lis h e d  a t  th e  t im e ’.''̂

In the BBC’s editorial guidelines, the corporation’s 
list of editorial values includes ‘serving the public 
interest’, which is explained os a list of aims:

Wc seek to report stories o f significance to our 
audiences. ITT wii! he dgorous in estabiishing 
the truth o f the story and well informed when

' Press Complaints Commission (2012) E d ito rs ' C o d e  o f  P ra c t ic e  PCC: online http://vvv/vv.pcc.orci.uk/ccp/practice.htmi [accessed Sept 2012]

- National Union o f Journalists (2012) Code o f conduct NUJ; online http:.f/\c'vvvvcnui.orc.Lik/inn£-rPagsnuj.ht:T:i?dccid---1 7d [accessed Sept 2012]

 ̂Ofcom (2009) T h e  O fc o m  B ro a d c a t in g  C o d e  (revised 2009) Ofcom; online http;.f/stakehc1dsrs.cTcoi” .orc;.uk/bir;aries.fbroGdcc:t'’cC'Cic-C!'9.fbcccieC/9.i;‘cit, p38 [accessed 
Sept 2012]
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explaining i t  Our spedaiist expertise will bring 
authority and analysis to the complex world In 
which we live. We will ask searching q u e s tio n s  of 
those who hold public offce and others who are 
accountable, and provide a comprehensive Ivrurn 
fo r  p u b lic  d e b a te d ''

The document contains many references to the 
public interest, a concept which is explored most 
fully in the section covering privacy and the 
grounds on which it might justifiably be infringed:

Pnvate behaviouc Information, conespoodence 
and conversation should not b e  brought into the 
p u b lic  d o m a in  unless th e re  is a  p u b lic  in te re s t th a t

outweighs the expectation o f privacy.

There is no single definition of public interest.
It includes, but is not confined to:

exposing or detecting crime 
exposing significantly anti-social behaviour 
exposing corruption or injustice 
disclosing significant incompetence or 
negligence
protecting people’s health and safety 
preventing people from being misled by 
some statement or action of an individual 
or organisation
disclosing information that assists people to
better comprehend or make
decisions on matters of public importance.

There is also a public interest in freedom of 
expression itself.

When considering what is in the public interest, 
we also need to take account of information 
already in the public domain or about to become 
available to the public.

When using the public interest to justify an 
intrusion, consideration should be given to 
proportionality the greater the Intrusion, the 
greater die public interest required to Justify ltd'

In April, 2012, the Crown Prosecution Service
published interim guidelines on the approach 
prosecutors should take when assessing the 
public interest in cases involving the activities 
of the media. This was produced after the 
Director of Public Prosecutions undertook to 
do so at the Leveson Inquiry. From the media’s 
point of view, this guidance gives a sense of 
whether they can ever break the law in pursuit 
of public interest journalism without fear of 
prosecution (it can never guarantee them 
immunity, however). It builds on the code 
already used by the CPS to decide whether it is 
in the public interest to launch any prosecution. 
The code is framed as a carefully calibrated 
balancing exercise - the prosecutors have to 
weigh the potential public interest served by 
what a journalist has done against the type of 
criminal conduct involved. The guidelines cite the 
following factors as relevant in deciding whether 
the public interest might have been served:

• Conduct which is capable of disclosing that 
a criminal offence has been committed, is 
being committed, or is likely to be committed.

• Conduct which is capable of disclosing that 
a person has failed, is failing, or is likely to fail 
to comply with any legal obligation to which 
they are subject.

• Conduct which is capable of disclosing that 
a miscarriage of justice has occurred, is 
occurring, or is likely to occur.

• Conduct which is capable of raising or 
contributing to an important matter of public 
debate.

' BBC (undated) BBC E d ito r ia l G u id e lin e s  BBC; online hr4’-^//dcvvnkxuts,b&:.,cc,ul;/yu:del;nes/ed:t3r:ajqulde!;nerVpdfs/rdltcr;Gi„Gu;deih-i':;t.„;n_fuii.p’:Jf, para 1.2.6 [ac
cessed Sept 2012]

n b id .p a ra  7.1
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• Conduct which is capable of disclosing 
that anything falling within any one of the 
above is being, or is likely to be, deliberately 
concealed.

Against this, prosecutors must consider:

The impact on the victims of the conduct in 
question, including the consequences for the 
victims.
Whether the victim was under 18 or in a 
vulnerable position.
The overall loss and damage caused by the 
conduct in question.
Whether the conduct was repeated or likely 
to continue.
Whether there was any element of 
corruption in the conduct in question. 
Whether the conduct in question included 
the use of threats, harassment or 
intimidation.
The impact on any course of justice, for 
example whether a criminal investigation or 
proceedings may have been put in jeopardy. 
The motivation of the suspect in so far as it 
can be ascertained (examples might range 
from malice or financial gain at one extreme, 
to a belief that the conduct would be in the 
public interest at the other), and 
Whether the public interest in question could 
equally well have been served by some lawful
means.'̂ 6

® Crown Prosecution Service (2012) DPP la u n c h e s  p u b lic  c o n s u lta t io n  o n  cases  a f fe c t in g  th e  m e d ia  CPS; online http:,'', 
[accessed Sept 2012]

et/109„
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Appendix 2: Approval ratings of stories in the polling

Story Source Figure A p p e a l Rating
Others at risk Friends / neighbours MP / Councillor 71
Others at risk Friends / neighbours Judge 71
Making money illegally Friends / neighbours Judge I 69
Making money illegally Friends / neighbours MP / Councillor I 68
Others at risk Friends / neighbours Director I 68
Others at risk Friends / neighbours Reality TV Star 1 67
Others at risk Friends / neighbours Sports star / actor 1 67
Making money illegally Friends / neighbours Director 1 66
Others at risk Friends / neighbours Member of public 1 66
Making money illegally Friends / neighbours i Reality TV Star 1 62
Making money illegally Friends / neighbours Sports star / actor i 62
Making money illegally Friends / neighbours Member of public i 59
Competence Friends / neighbours MP / Councillor 55
Competence Friends / neighbours Judge i 53
Competence Friends / neighbours Director i 50

Lying Friends / neighbours MP / Councillor ^7
Others at risk Bins MP / Councillor i ^6
Others at risk Bins i Judge I ^6
Lying Friends / neighbours i Judge ^5
Others at risk Bins Director k k

Making money illegally Bins i Judge \ ^3
Others at risk Bins Reality TV Star ^3
Making money illegally Bins MP / Councillor i ^2
Lying Friends / neighbours Director i ^2
Others at risk Bins Sports star / actor i ^2
Others at risk Bins Member of public i ^2
Making money illegally Bins Director 1̂
Competence Friends / neighbours i Reality TV Star I ^0
Competence Friends / neighbours Sports star / actor I ^0
Making money illegally Bins i Reality TV Star i 37
Making money illegally Bins Sports star / actor i 37
Lying Friends / neighbours Sports star / actor i 37
Lying Friends / neighbours Reality TV Star i 36
Making money illegally Bins Member of public i 3^
Kiss and Tell Friends / neighbours MP / Councillor I 33
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Appendix 2: Approval ratings of stories in the polling

Story Source Figure A p p e a l Rating
Kiss and Tell Friends / neighbours Judge i 31
Competence Friends / neighbours Member of public i 31
Kiss and Tell Friends / neighbours Reality TV Star i 30
Kiss and Tell Friends / neighbours Sports star / actor i 29
Competence Bins MP / Councillor i 26
Kiss and Tell Friends / neighbours Director 1 26
Lying Friends / neighbours Member of public 1 26
Competence Bins Judge 1 25
Others at risk Premises Judge 1 25
Others at risk Premises MP / Councillor 1 2^
Competence Bins Director i 2k

Others at risk Premises Director \ 23
Lying Bins MP / Councillor i 22
Others at risk Premises i Reality TV Star i 22
Others at risk Premises Sports star / actor i 22
Others at risk Premises Member of public i 22
Lying Bins Judge i 21
Making money illegally Premises Judge i 20
Lying Bins Director i 20
Making money illegally Premises MP / Councillor I  19
Making money illegally Premises Director I  18
Competence Bins Reality TV Star 18
Competence Bins Sports star / actor I  18
Kiss and Tell Friends / neighbours Member of public I  18
Lying Bins i Reality TV Star 17
Making money illegally Premises i Reality TV Star i  16
Making money illegally Premises Sports star / actor i  16
Lying Bins Sports star / actor i  16
Kiss and Tell Bins MP / Councillor 15
Making money illegally Premises Member of public 15
Kiss and Tell Bins Judge 1^
Kiss and Tell Bins Reality TV Star 1^
Kiss and Tell Bins Sports star / actor i 13
Competence Bins Member of public i 13
Competence Premises MP / Councillor i  12
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Appendix 2: Approval ratings of stories in the polling

Story Source Figure Approval Rating
Competence Premises Judge 12
Lying Bins Member of public 12
Kiss and Tell Bins Director 11
Lying Premises Judge 10
Competence Premises Director 10
Lying Premises MP / Councillor 9
Lying Premises Director 8
Competence Premises Reality TV Star 8
Kiss and Tell Bins Member of public 8
Kiss and Tell Premises MP / Councillor 7
Kiss and Tell Premises Judge 7
Lying Premises Reality TV Star 7
Competence Premises Sports star / actor 7
Lying Premises Sports star / actor 7
Kiss and Tell Premises Reality TV Star 6
Kiss and Tell Premises Sports star / actor 6
Competence Premises Member of public 6
Kiss and Tell Premises Director 5
Lying Premises Member of public 5
Kiss and Tell Premises Member of public k
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