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E A R L Y  R E S O L U T I O N

The Rt Hon Lord Justice Leveson 
The Leveson Inquiry,
Royal Courts of Justice,
Strand
London WC2A2LL

February 2012

Many thanks for your letter of 27**’ January and invitation to submit a written statement to 
your inquiry.

I have now drafted a statement with the help of my fellow directors and hope this is of 
some interest to you and your assessors.

I hope this is of some assistance but please do not hesitate to let me know if I can be of any 
further help.

Yours ever,

SIR CHARLfS GRAY 
Chairman Early Resolution

Early Resolution CiC 
2-6 Cannon Street, 
London EC4M 6YH 

Company No. 07645654
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WITNESS STATEMENT OF SIR CHARLES GRAY TO THE LEVESON 
INQUIRY INTO THE CULTURE, PRACTICES AND ETHICS OF THE PRESS

1. Introduction

1.1 In recent days, according to newspaper reports, the Leveson Inquiry has been 
considering the possibility that a new body be set up to  deal with defamation and privacy 
cases by means o f arbitration and/or mediation.

1.2 It appeared to  me that the Inquiry might be interested to know about a body already in 
existence called Early Resolution CIC (ER). ER was set up last year in order to enable those 
embarking on or already locked into defamation or privacy litigation to resolve their 
differences quickly, fairly and cost-effectively.

1.3 I have now been invited by the Chairman to make a statement in order to explain how 
ER operates and why it should enable both claimants and defendants in media cases, as well 
as other cases, to avoid having to incur the hideous expense of litigation in court.

1.4 I should start by providing the Inquiry with some biographical particulars: I was in full­
time practice at the Bar from 1967 until 1997. My practice consisted largely of media work. I 
took silk in 1984. I was appointed to the High Court Bench in 1998 and dealt w ith many 
cases involving the media. I retired early in 2008 but continue to sit from time to time. I also 
do mediation and arbitration work. In 2009-2010 I advised the House of Commons Culture, 
Media and Sport Committee in relation to its Report on Press Standards, privacy and libel. I 
was a member of the Committee set up by the Ministry of Justice to advise on the 
Defamation Bill, I am currently acting as Specialist Adviser to the Joint Committee on Privacy 
and Injunctions which will be reporting in the near future.

1.5 In the sections of this statement which follow I will describe briefly how ER came to  be 
established and the scope of the services which it offers. Next I will explain in some detail 
how the ER scheme operates. 1 will then describe what might be called the teething 
problems experienced by ER and how they can be overcome. This important topic will raise 
questions whether it is desirable to  introduce a new statutory adjudication scheme or a 
regulatory scheme, possibly built on contracts entered into by publishers, which would 
require publishers to  participate in a new regulatory scheme and to comply with its 
decisions.

2. How ER came to be established and the scope of its services

2.1 The moving spirit behind ER is Alastair Brett, a solicitor who was for many years the 
Legal Manager of Times Newspapers. In that capacity he had to  deal with numerous heavy 
defamation cases. It was he who pioneered a Fast Track Arbitration system for dealing with
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disputes between those who claimed to have been libelled in the columns of The Times or 
Sunday Times and the publishing company,

2.2 The arbitration scheme established at The Times undoubtedly saved the newspaper an 
enormous amount of money. Claimants also benefitted hugely: they did not have to face 
the possibility of bankruptcy in the event that a jury, after months of legal wrangling, found 
for the newspaper. Claimants who followed the conventional route o f suing wealthy mid­
market or tabloid newspapers in the courts often found that mounting costs meant that 
they had to discontinue their claims or settle on disadvantageous terms.

2.3 As a result many claimants not only failed to achieve their main objective o f vindicating 
their reputations but might sometimes end up having to  pay not only their own lawyers but 
also the costs of the newspaper.

3. The advantages of the ER scheme over litigating through the court system

3.1 Alastair left Times Newspapers in December 2010. It occurred to him that the 
arbitration system which he had devised was capable of a far wider application. He 
accordingly decided to  set up a not-for-profit company to  operate the arbitration scheme. 
The reason for this was to  keep the costs of arbitrating under the scheme as low as possible. 
The name "Early Resolution" was his idea.

3.2 Alastair asked me to  be the Chairman of ER. {The year before, 1 had chaired the Early 
Resolution Procedure Group on which Andrew Caldecott QC, Adrienne Page QC and other 
media experts had sat, including Alastair, which had reported to  the Master o f the Rolls and 
Lord Justice Jackson]. Alastair is the Managing Director o f ER as well as the energetic driving 
force behind it and has contributed not only his experience o f 33 years at Times 
Newspapers, the last 10 of which were as Legal Manager, but also his indefatigable energy 
and experience in getting ER up and running. He is a trained mediator and is now a 
consultant with Collyer Bristow.

3.3 The other two directors are Robert Clinton, former senior partner of Farrers, who has 
extensive media experience, and Julian Peel Yates QBE, a former senior diplomat and now 
himself a mediator.

3.4 ER follows The Times module quite closely. The paramount selling point fo r both media 
organisations and complainants is that, if  both parties agree, they can elect to have major 
issues determined straightaway by an expert arbitrator at a fraction of the cost of litigating 
through the court system.

3.5 In defamation cases -  as in many other types of dispute -  there is often a single issue 
which will be determinative of the entire dispute between the parties. In many defamation 
cases the question of meaning -  that is, what meaning the publication complained of would
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be understood to  bear by o rd inary reasonable readers w ill determ ine w hat defences, if 

any, are ava ilab le to  the de fen da n t Som etim es there  is even a d ispute betw een the 

cla im ant and the  pub lisher as to w hether the pub lication bears any de fam atory  meaning.

3.6 Determ in ing the  m eaning o f a lengthy newspaper artic le  can be tricky. As the  law  stands 

a t present the  determ ination  o f m eaning in defam ation  cases is a m atter fo r the jury. 

Nowadays ju ries rare ly decide de fam ation  actions. So m ean ing is m ore o ften  than not 

determ ined by judge alone w hether at the  tria l o f the action or in som e cases as a 

pre lim inary issue. The problem  is that litigating through the  courts has becom e proh ib itive ly  

expensive. The cost o f issuing a cla im  fo rm  fo r  a sum w ith in  the  top  end o f libel damages is 

just under £1,500. By the tim e Particu lars o f Claim  have been d ra fted  and served w ith  

accom panying evidentia l docum ents, the  costs w ill o ften have risen to  more than £10,000 

plus VAT.

3.7 Until such tim e  as the issue o f m eaning is fin a lly  determ ined, defendants are free  to 

advance - and cannot be prevented from  advancing - defences and rais ing o ther issues 

which cannot arise if  the  issue o f mean ing is determ ined at the  outset.

3.8 Two everyday illustrations w ill suffice; in many de fam ation  cases the  m ean ing o f the 
publication com pla ined about is crucia l, if  the  pub lication bears the m eaning fo r  w h ich the 

c la im ant contends the defendant may recognise that he cannot defend the cla im  and should 

make an o ffe r o f am ends under s.2 o f the  Defam ation A c t 1996. Converse ly if the w ords 

bear a lesser meaning than the  c la im an t contends, the  de fendan t may be ab le to  advance 

defences w h ich  have a real prospect o f success. The ab ility  to  have such crucia l issues 

decided before huge sums have been spent pursuing a cla im  o r advancing a plea o f 

justification, which m ight w ell not m eet the  sting o f the libe l as found by the  jury, are critica l 

to  the cost o f libe l proceedings and the v ita lly  im po rtan t issue o f access to  justice.

3.9 Ano ther issue w hich frequently  arises is w hether the pub lication  com pla ined o f consists 

o f com m ent or statem ents o f fact. This is a question o f fact fo r the ju ry (if there  is one} or 

fo r the judge in cases w here it has been agreed or d irected  th a t the tria l should be by a 

judge sitting w ithou t a jury. As often as not th is is prob lem atic; lengthy artic les w ill include 

statem ents w hich are plain ly factua l but th e ir overa ll sting m ay constitu te  com m ent. The 

obvious advantage to  both sides o f an early determ ination  o f th is issue is that the parties 

w ill know  w hethe r fa ir  com m ent is an ava ilab le defence o r w he the r the defendant is 

saddled w ith  the burden o f proving the tru th  o f w hat w as published.

3.10 I have confined m yse lf to questions which com m on ly  arise in defam ation cases w hich 

are se lf-evidently su itable fo r dete rm ination  under the ER schem e. But there  is no reason 

w hy the  arb itra tion  should not cover o ther less com m on media issues. There is no reason 

why the parties shou ld not, fo r instance, invite the a rb itra to r to  determ ine w he the r the 

w ords are defam atory, quantum  o f damages, w he the r there  is a "pub lic  in terest" defence 

and even if the c la im ant has been identified .
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3.11 ER was o rig ina lly  set up to  deal w ith  media court cases, th a t is, de fam ation  and privacy 

claims. But the  argum ents in favou r o f an early reso lution o f legal cla im s by a skilled 

arb itra tor w ith  specia list experience seem to  m e to  be equally  app licab le  in many o ther 

spheres. This is a top ic  to  w hich I w ill return in para 6 below ,

4. H ow  the  ER schem e operates

4.1 ER has a panel consisting o f tw o retired Lord Justices o f Appeal, one retired High Court 

Judge, 12 Q.Cs, 2 barristers and 2 so lic ito rs w ho  are qualified m ediators. A ll o f them  have 

extensive know ledge o f m edia law  and practice. W e hope to  add to  the list over the com ing 

months.

4.2 On paym ent o f a re lative ly m odest fee law  firm s and barristers cham bers (w ith 

m em bers who have passed the d ire c t access exam) can advertise  them selves as associate 

m em bers o f ER and experts in m edia law. This means tha t they be lieve libe l actions should 

be reso lved "qu ickly, fa irly  and cost-effective ly" in accordance w ith  Early Resolution 's 

Princip les as set out on its website. They are all specialists in media w ork w ith  considerab le 

know ledge and experience o f defam ation and privacy work. Their nam es can be found on 

the ER w ebsite  at http.7/w w w .ea rlv reso iu tion .co .uk .

4.3 The main features o f the ER arb itra tion  schem e are these: in m ost cases the cost o f the 

arb itra tion, w ill norm ally be m et by the  defendant if  it is a com m ercia l publisher. M oreove r 

com m ercia l publishers w ill not norm ally seek to recover any costs from  the cla im ant even if 

the c la im ant is unsuccessful. From a pecuniary po int o f  v iew , c la im ants have everyth ing to  

gain from  arb itra ting under the  ER schem e because it should cost them  nothing. W in  o r lose, 

defendant publishers w ill avoid the  exorb itan t cost o f High Court litigation.

4 .4  The way the ER schem e w orks is that an ind iv idual o r com pany w hich fee ls that it has 

been defam ed w ill consu lt a so lic ito r w ho w ill o ften be a specia list firm . The firm  w ill (or 

should) know  about the  arb itra tion service o ffered by ER and w ill (or should) in form  the 

c lien t o f the advantages o f an ER arb itra tion  as opposed to  go ing down the m ore costly 

litigation route  if m eaning o r  another key determ inative  issue is in dispute. The defendant 

w ill then be contacted and asked to  agree to  arb itra te  the key dete rm inative  issue.

4.5 if the  parties agree to  arb itra te  the dispute, using the ER procedure, the prospective 

c la im ant (or m ore like ly his so lic itor) w ill then agree an a rb itra to r from  th e  ER list w ith  the 

defence so lic itor. The selected a rb itra to r w ill be  instructed jo in t ly  by o r on behalf o f the 

cla im ant and defendant, assisted if necessary by ER. The c la im an t or defendant is: entitled 

under the ER schem e to  ask that the professional a rb itra to r be assisted by tw o  lay assessors. 

This has in m y own experience w orked well in an arb itra tion  w here  the  issue was w hat 

m eaning the pub lication w ou ld  have conveyed to  the  o rd inary  reasonab le (lay) reader. The 

advantages o f having tw o lay assessors, one male and one fem ale, is self-evident: they are
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w ell equ ipped to  decide how  ord inary  reasonable readers w ou ld  in te rp re t a new spaper 

artic le  o r passages in a book.

4.6 The arb itra tor w ill usually decide tha t an oral hearing is not necessary and decide the 

issue on paper. A lte rna tive ly  the c la im ant may seek an oral hearing and the defendant w ill 

genera lly agree to  that. Once the w ritten  subm issions o f both parties on fact o r law  have 

been received, the a rb itra to r w ill convene a m eeting w ith  his tw o  lay assessors -  if  the 

parties have agreed to  th is -  and they w ill consider the papers. A t the  m eeting the papers 

w ill be read and the meaning o r o ther key issue discussed. Fo llow ing the  m eeting and a 

decision, the  arb itra to r w ill p repare his o r her award. This is like ly in the  vast m ajority  o f 

cases to  be ava ilab le to  the parties w ith in  a one m onth o f the  rece ip t by the  a rb itra to r o f the 

ora l or w ritten  subm issions o f the  parties. This is ano the r im portan t v irtue  o f the ER schem e 

-  the speed: the  parties w ill have a decis ion many m onths and in som e cases years before 

judgm ent wou ld norm a lly  be given if they  had chosen to  litigate th rough the courts.

4.7 If the decis ion is that the artic le  o r o ther pub lication does bear the m eaning fo r w hich 

the c la im ant contends, the defendant w ill invariab ly  agree to  publish a co rrection  and 

apology and pay damages and costs. If decis ion is in favou r o f the  defendant, the c la im ant 

w ill usually drop the claim , if  agreem ent on damages o r the  w ord ing o f any correction and 

apology proves to  be im possib le, the case can be rem itted to the a rb itra to r fo r a decis ion on 

w hat w ou ld  be a fa ir and accurate sum m ary o f the  a rb itra to r's  decis ion and/or quantum  o f 

damages.

5. Teething problems with the ER scheme as presently constituted

5.1 Broadsheet editors, includ ing the  ed ito rs o f the F inancia l Times, th e  Independent and 

Guardian, have a lready made c lear the ir in terest in a system  o f arb itra tion  o r ad jud ication o f 

com plaints against the media w hich they regard as preferab le  to  expensive litigation in the 
High Court.

5.2 It has to  be said, however, that the  ER arb itra tion  schem e has, so fa r at least, not 

proved to  be as popular to  those invo lved in media disputes as I {and m ore im portantly, 

Hiscox, the sponsors o f our launch party) had expected. The advantages, particu larly  in 

te rm s o f costs savings and speed o f decis ion-m aking, are irre futab le. The prob lem  is that 

e ithe r party can refuse to enter in to  a vo luntary  arb itra tion  and instead -  particu larly  if they 

are the financ ia lly  stronger o f the parties -  choose to  go dow n the expensive High Court 

route, it is  early days fo r ER and I expect the  take-up may im prove over tim e. But the 

question still needs to  be answered; w hy do parties -  o r m ore realistica lly  th e ir legal 

advisers -  con tinue  to  opt fo r the  vastly m ore expensive High Court route? Could the 

vo luntary nature o f th e  ER schem e be its very weakness? W hat is the so lu tion?
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6. The case for m andato tY  system of regulation and/or adjudication

6.1 One possible so lu tion to  th is conundrum  w ou ld  be to  in troduce  a sta tu to ry  o r at least 

m andatory ad jud ication system . As i see it, the  prob lem  w ith  a m andatory system is that it 

w ou ld  necessarily be statute-based. This would, I recognise, be anathem a to  som e sections 

o f the  press who regard any a ttem pt by the legislature to  contro l or to  muzzle the press. 1 

personally  have som e sym pathy w ith  th is concern.

6.2 A  m andatory ad jud ication system  w ou ld enable those w ho claim  to have been libe lled 

o r to  have had the ir privacy invaded to  take the ir case to  ad jud ication  and, if  bu t on ly if 

successful, to  ob ta in  appropria te  com pensation p rom ptly  from  the de fendant publisher. 

W ha t is ob jectionab le  about that? I cannot understand w hy it shou ld be said th a t the 

in troduction  o f such a system  w ou ld  pose any th rea t to  th e  rightly treasured freedom  o f the 

press enjoyed in th is country.

6.3 I can w ell understand the concern o f the press a t the prospect o f any statute being 

enacted which requires -  or even appears to  requ ire  - th e  m edia to  subm it to  any fo rm  o f 

contro l over w hat may be published. "Publish and be dam ned" has always been and 

remains a princip le o f fundam ental im portance to  most journalists. It is shorthand fo r a 
system  o f law which insists th a t any decision w he the r a pub lication  is un law fu l be made by a 

jury or a judge w ithou t any invo lvem ent o r in terference by the state.

6.4 I be lieve that a system  o f m andatory ad jud ication cou ld  be in troduced w h ich  w ou ld  be 

acceptable to  all sections o f the  media. However, I also be lieve that it is the  system  w hich 

requ ires a sta tu to ry  base. Provided that the system  o f ad jud ication operates entire ly  

independently o f the state and is not subject to  any governm enta l contro l, there  is no 

reason why the  media should have concerns about th e ir ed ito ria l o r jou rna lis tic  

independence being threatened.

6.5 The firs t stage in the  setting up o f a statu tory ad jud ication w ou ld  be the  estab lishm ent 

of the  post o f  the  ad jud icato r and the  m anner in w hich he o r she (I see no reason why more 

than one ad jud icato r w ou ld  be required in m ost cases) w ou ld  be appo in ted and function . 

The statute w ou ld  make prov ision fo r the ad jud icator to  be appo in ted by a body w hich 

would be and be seen to  be independent both o f governm ent and o f the media. That same 

body w ou ld  be responsib le under the statu te  fo r decid ing, again independently  o f 

governm ent and m edia in fluence, how  the  ad jud icator should discharge his o r her duties.

6 .6 Stage 2 w ou ld  be  the  com pu lsory enro lm ent in to  the m andatory schem e of media 

organisations inc lud ing but not lim ited to  national and regional newspapers, com m ercia l 

publishers and perhaps o thers besides. As it appears to  me, the  schem e should requ ire  the 

media organisations to  en te r in to contracts agreeing to  re fe r any com pla in ts o f libe l or 

invasion o f privacy fo r decis ion by an adjud icator. I see no reason w hy th is shou ld be 

objectionab le  to  any sections o f the media; it invo lves no su rrender o f the  trad itiona l right
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o f the media to  freedom  o f expression. I be lieve broadly s im ilar schem es are already 

operated successfully by such bodies as the  Jockey Club and The P rem ie r League.

6.7 it  is vita! that the  adjud icator shou ld be kno’w ledgable and experienced in media law  and 

be seen to  be w ho lly  independent. I th ink  th is is best achieved by having a list o f a rb itra tors 

s im ila r to  that currently used by ER (see paragraph 4,1 above) from  which the  parties w ou ld  

be free  to  select one (or in rare cases three) to  preside over th e  adjud ication,

6.S In o rde r that th e  ad jud ication schem e shou ld be com p lian t w ith  A rtic le  6, the  decision 

o f the ad jud icator w ou ld  not be fina l. It w ou ld  be w rong and contrary to  A rtic le  6 o f the 

ECHR to  seek to  oust the ju risd iction  o f the  courts. E ither party w ou ld  be entitled to  appeal 

to  the High Court. That said, 1 w ou ld  not expect any such right to  be exerc ised in any but 

exceptional cases. I understand tha t appeals to  the High Court are rare under the  statu tory 

ad jud ication system  w hich app lies to  construction  contracts (the Housing Grants, 

Construction and Regeneration Act, 1996). That system  requires parties to  any dispute 

arising in connection  w ith  a construction contract to  re fe r the  d ispute to  an ad jud icato r who 

is usually able to  decide the dispute in 42 days. In the  m eantim e any legal proceedings 

w hich m ay have been com m enced w ill be stayed. In the rare cases where the  d ispute 

cannot be reso lved by adjud ication are the parties be perm itted  to  take th e ir dispute to 

court,

6.9 I believe that all national and regional newspapers (including those  newspapers w ho are 

not curren tly  m em bers o f the Press Com pla in ts Comm ission) w ou ld  be prepared to  sign up 

to  the  regulatory schem e w hich 1 am proposing. M y  be lie f is fo rtif ied  by the  acceptance of 

the recently  appo in ted Chairman o f the  PCC, Lord Hunt o f the W irra l, th a t the PCC should be 

replaced by a new  body the  constitu tion  o f which, as he exp la ined to  the Inquiry, w ill be 

d iffe ren t in m ateria l respects from  its predecessor.

6.10 By the  same token I w ou ld  expect that c la im ants w ou ld  have no reason to  object to  

being required to  take the ir cla im s to  an ad jud icato r appo in ted pursuant to  the statu to ry 

schem e w hich 1 have outlined. I say that fo r  the fo llow ing  reasons: c la im ants w ill not share 

the concerns w hich have been expressed in som e quarters o f the media about 

governm enta l in terference w ith freedom  o f expression. Their overrid ing concern w ill be to 

have the ir cla im s dea lt w ith in a cost e ffective  and speedy m anner by a com petent tribunal. I 

feel confident that the schem e w hich I have outlined w ou ld  am ply satisfy those cond itions. 

M o reove r c la im ants w ho w ere dissatisfied w ith  the ou tcom e o f the  adjud ication w ou ld  have 

the right to  apply to  the High Court (see paragraph 6.10 above).

6.11 A t a late stage in the  presentation o f th is statem ent I saw  a copy o f a Proposal m ade by 

the Reuters Institute fo r the  Study o f Journalism  and its M ed ia  Regulation Roundtable 

G roup w ritten  by Hugh Tom linson QC. The Proposal deals w ith  a num ber o f top ics w hich 1 

have not addressed (e.g. incentives, m ed iation, arb itra tion , enhanced defences and a new  

Code). 1 express no v iew  on those topics. But I am  glad to see that there appears to be a
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good deal o f com m on ground betw een the Roundtab le  and ER as to  the des irab ility  o f 

in troducing a sta tu to ry  system  o f media ad jud ication and how  it shou ld be constitu ted .

SIR CHARLES GRAY 
CHAIRMAN, EARLY RESOLUTION

Date B*** February 2012
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