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THE LEVESON INQUIRY

SUPPLEMENTARY WITNESS STATEMENT
OF
BAVID ALLEN GREEN

This supplementary witness statement ¥ provided in accordance
with the section 21 notice served on me ander a letter from the
Inquiry dated 2% June 2002, 1 have previously given written and
orat evidence 1o the Inguiry.

Fam the author of the Jack of Kent blog. 1 also am a journalist for
the New Statesman and other pablications, usually on the internet.
I have done relatively little print journalisme. In addition, 1 am
qualified solieitor with a commercial snd media practice in the
City.

My binpging and jownalism has included the promation of the
Stmen Bingh libel case (which led m a Cowt of Appeal victory
and a draft defamation biD and the “TwitiorlokeTrial” case
{which is currently before the High Cowrt, and where 1 am also
solictior), the unmasking of the journalist Johann Hart as *David
Rose”, the diserediting of the health and safety arguments wsed by
St Paul's Cathedral against the “Ocoupy” campers, publishing the
Wikileaks “novn-disclosure agreement”, and the exposure of the
“Nightiack™ email hacking by the Thaes newspaper. | have glso
given evidence 1o the joint parliamentary committee v privacy
aimd super-injunctions.

{ provide this statement only In my capacity as the author of the
Jack of Kent blog though it pulls on wy wider experience and
knnwledge of the practice and law of media resulntion,
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“Freedom of the pross”
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The Inguiry will bave seen or heard the phrase “freedom of the
preas” & number of times in the evidence which hus been provided
to i the Inguiry has not done so alveady, it may be usefud for
the Ingoiry to consider the historical background of the phrase and
Bow its meaning may have changed.

The Oxford English Dictionary dates the phrase “freedom of the
press” to around 1661 1o a pamphiet by Roger L'Estrange, who
partivipated in the newspaper hcensing debates that we now
associate mainty with John Milton and his dreapagitics of 1644,
{Milton himsell appears not o have used the phrase.} The phrase
16 also, of course, incladed in the Firgt Amendment of 1791 to the
Ameriean Constitution, which of course states:

Congress shall make no fow respecting an estoblishment of
refigion, or prohibiting the free exercise thereof: or ehridging the
Freedom of spewch, or of the gress; or the right of the people
peaceably to gssemble, and to petition the Government for o
redresy of grigvances,

The “Press” a5 we know understand it developed mainly in the
i 1o lage nineteenth century, and popular wass daily and Sunday
journatism primanty smerged in #is famillae form in the sarly
twentieth century.  Beeause of the familiarity of this (capital-F)
Press, the phrase “freedom of the press™ has come 1o mean the
general rights of those who happen to be amploved by or in
contred of newspapers, or “Fleet Street™), However, that conld not
have been what the phrase meant in 1661 or 1791 as the Press did
not exist as such.

What was meant by “freedom of the press” wag not the Press of
Fleet Street but the right of any person to (Btersdly) have aceess to

a press, that 1s 1o g means of publication to the world (o publish
here meaning 1o make pubiicy,

b other words, any person should not only have the rght 1o
express themselves freely to those around them bt also to publish
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wfermation © the public at large, It was thereby a right for
pamphileteers 1o mass prodoce tracts for wide distribution,

Being able to publish {rather than just to communicate and express
onesell to those corrently arcund youd is & powerful right,
espectally against those in government or otherwise duminent,
Befire broadeasting or mass jouraliam, it was the only means by
which the individual could often el truth to power.

I “dreedom of the press™ is Frmulated as freedom 1o pdbiish to
the warid thep its application 1o the modern phenomenon of
blogging, tweeting, and other forms of internet-based sctivity is
obvious.

The Inquiry shoold not ke the rheterical and intellectual foree of
the phrase “freedom of the press” t mwan just the rights and
liberties {and privilepes) of the Press of Fleet Sireet,

What doey “reguiation™ mean?
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I bave not been involved in the preparation of Lord Black’s
submission on selfregulation. T would not expect to be invalved
i the process even i it was in place or wonld 1 even expect to he
invited. No ome

However, a8 someone who has followed the Leveson ey
closely and a9 a provious witness, there are sonse genersl poims |
wotdd Hike 0 offer on the topic of regulation.

Fust, it is important to be precise as to what is actually measnt by
“regulation” before considering “selfregulation™.

For there to be meaningfid reguletion i any given situation there
st he g state of affsirs difforent from there heing no regulation
at all

Here it is my view that regulation does not mean that certain
unwanted acts and omissions are semehow extinguished as i by
magic. 11 instead means that in the event that there are specified
sitpations then there are particular and predictable conseguences.,
The benefit of any regulatory systens is that any entities 1o which

MOD400001984



1&.

e,

For Distribution to CPs

the regime applies can  (lerally) regulne  thelr  conduct
accordingly.

Accordingly, to be repulated means that one would be able freely
o do certain (but unwanted) things bat for the application of &
regutation. B an entity Is still able to act freely despite an apparent
“regulation” then It is net in any meaningfid way belng regulated,
s regudation in name only. It s “son-regulation”™.

By not buing able to act freely, | mean that if a regulated entity
does not comply with an applivable standard then there would be
consequence. If there are no consequences then there is again
nothing which cun meaningfully be called “regulation”,

“Self-regulation™
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Theretire, for “self-regulation” to be meaningful # must deseribe
a sitoation different from there not being any regulation at all,
Selfregulation cannot be the same a8 “unon-regalation”™.  There
must be certain things which have particular and predictable
CORSEQUETICES.

it then follows that o selitrepulated entity cannot act freely as if

there are no regulations at all, and a selfregalated entity should
receive a sanction for nes~compliance with a standard.

Some of those calling for “selfrepudution™ of the press appear to
be proposing what in reality would bBe a regime of “non-
regulation”™. There would be nothing to stop newspapers doing
whatever they want under the general law of the land and o
consequences for them for doing so. There is nothing inherendy
winng with such a proposal; but it is not “self-regulation” or any
torm of regulation af all.

However, regulation does not mean there has to be a formal
regudator or even published codes of conduct.  As long as the
entity knows that sestain things have certain unwanted effects then
there is regulation in practics if not in form.
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*Dog pating dog”
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It would appear that for a long tme British newspapers did not
subject each other to the same scrutiny they subjected polities or
sport. There was a general culture of Ydog does nod eat dog™

In general, unethical and urlawfud behaviour was tacitly tolerated
in the newspaper seclor when comparable setivity in asother
industry sector would be exposed.

There are exceptions to the peneral statement iy the preceding
paragraph. The “Sircet of Shame™ section of Privare Kye has long
had the function of bringing to lght alleged misconduct by
newspaper proprictors and journalists, The Inquiry will also be
fully aware of the excellent work of the Guardion in wneavering
the hacking scandal at News International.

it may well be that there would not have been any need for the
Inquiry in the first place had newspapers ivvestigaied each other
for wrengdoing, In my opinion, thet would have been a better
display ot “self-regulntion” in action than the Press Complaints
{Commission.

One test for any proposal of either “self-regofution” or formd
pewspaper regulation should theretore be the mpaet # would
have, i any, on the likelihood of newspapers investignting the
wrongdoing of other newspapers,

*Statutary™ is not necessarily a divty word

s
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A number of journalist and pundits have wamed of the dangers of

“statutory” regalation,

The Inquiry will be aware that any effective regulator needs to
harve a legal basis for investigations and other interventions. If the
power is not based in statute then {t sust presumably be based on
contract ot other form of recognised consent,

%

in the example of “Nightjack™ it was the statutory power to

coped individuals at News Internations] o produce witness
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statensets 10 response 1o questions that provided e waterial
which led 10 the true circumstances of the cmad] hack to come out,

Unless any proposed regulator has a statutory power to compel
evidence then it is extremely difficult 1o see what it can achieve in
any investigation. It iy a salient point that all the ovidence
urwovered by the exarcise of the Inguiry™s statutory powers did not
get uncovered by the Press Complaints Commission, Indeed, it is
impossible o see how it could have emerged other than by
statutory powers,

. Avcordingly, i there Is 10 be a regulator of any kind, it would
soen crucial that ¥ bas the (perhaps residual} statntory power to
obtain evidence, even if its powers ® make sanctions are based on
consent or contract,

Blogpers and the news media

34, Effective regulation alse comes in other forms.  There me g
number of blogs which routinely expose the bad journalism of
certain tabloids or other media outlets. These togs can be media
hlogs such as “TabloldWateh™. O they can be science blogs such
as those of Dr Ben Goldaere and Professor David Colqubionn FRS,
And there are legal blogs such as my own Jack of Kent and the
blogs written by Adam Wagner, Carl Cardner, snd Francis
FiteGibbon QO

LW
SJ(

Insotar as these blogs identify and correct ndsleading mudnstream
media stories then they can be sald to be {in effec) performing a
regnlatory function. They provide a valuable resowrce and thedr
work should be better known,

3, The wiser news joumalisty work alongside bloggers in their
particular fields: however, newspaper editors seem © be penerally

hostile and so the work of bloggers offen does not reach the
readership of newspapers and wther news media,

Lod
i

Aceordingly, a further test for any proposal of either “selfs
regulation” or formad newspaper regulation is the extent o which
sditors will engage with those who point out errors or sab-standard
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journalismy  etther  on independent  blogs  or by direct

conununication.

Blogging provides one cruclal problem for sny propesal of either
“selfrepulation”™ or formal newspaper regulation, I 1 submit a
post to a regulated endity such as New Staiessun and it s rejected,
then § can publish it ayway va the wregulated Jack of Kent bog.
This would also be the strugtion with many other journalists who
have their own independent blogs. In that stiwation, regulation
would have achieved nothing substantial,

There may be same blogs which wouold agree o be part of a form
of “self-regulation”™ or formal newspaper regulation. However, the
sheer emse with which a blog can be set up means that any
proposal to “regulsie”™ bogs will be at best problematic. In the
words of Observer columnist Nick Cohen, we are all journalisis
now,

Because of the phenomenon of blogging, there piust be a question
mark over any atiempt o formally regalate the news media sector,

The effect of formal regulation would he they newspaper would
not be able to publish things which a blogger would be able to do
sn The old moded of regulation was very much based on “Fleat
Steet” - to publish something took resources and effort. The key
abuses of the tabloid sector were in the vears preceding or just at
the beginning of the rise of the Internet.  The Inguiry must be
careful not 1o impose a pre-1999 splution 1 the media of 2012,

Ave Bloggers the same sy editers?
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Finally, there is an observation 1o be made showt the letter of 29
Jupe 2042 asking for a Mogger's views as “an editer™.

As Fam oot an editor of anything In any formal way, though 1 do
have vy own blog, 1 sought clarification as to why 1 had been
asked to give such forther evidence. 1 was wld that my evidence
was wanted in my “capacity of Editor of {my] blog™
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With the penuine respect, and with vourtesy, { have o sav that to
deseribe any blogger as an “editor” is not o fully appreciate or
comprehend the mole of blogpers.

Having a blog s not really analogous with being an editor. A
Blogper is usually both the athor and publisher of his or her own
blog, Insofar as cditing s understood as a distinet exercise then it
would be fair to say that almost all blogging is unedited (just as it
is also wlawyeredy. This is sometimes painfully obviows from the
blogs themselves,

This is because a blogger is more akin to the pamphleteer than 2
newspaper editor. It would perbaps sound absord to talk of the
“regofation of pamphleteering” or g “pamphletesrs’ code of
praciice™. If so, it would be just as misconcelved. Pamphletesss
published under the geveral law of the land, and were as Hable for
{say} libel g5 auy other publisher.

Although some bloggers can do journalism with thedr blogs
{nothing stops them), blogging is not a subset of journalism. ¥ is
more a form of advanced citizenship whenever it is used for
poditical or media purposes.

Convlusions

48,

in sumawany:

a. “freedom of the press” does not mean the rights of Flest
Street but the rights of any person to publish information to
the world;

b Pregulation” does not necessitate 2 repulator bai it does
mean conduct has to be modified than what would happen
with no regulation;

¢ there is reason to be sceptical of any supposed “solf-
regdation” gs it may mean “non-regalation™

d. any regolator should bave sccess to a statutory power of
abiaining evidence;
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newspapers should not be discoursged from investigating
other newspapers by the existence of 1 regulatory scheme;

£ engagement by editors with bloggers should be encowraged;
and

g. sny formad atterapt o regulate bloggers will nadoubtedly be
fiile glven the ease with which any blog can be published.

Stetement of Truth

i believe the content of this supplementary witness statenent 1o be true

< Y » .ﬁ.;:) .
David Allen Green S e el S
*'(‘ }f B ’ )4::3 by..gr'"‘“.’ .{"‘
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