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D esp ite  the nay-sayers, I think it is fair to  say that the Irish m ed ia  landscape has been  

substantially  changed  by the passage o f  the 2 0 0 9  D efam ation  Act. Part o f  th is change has 

in vo lved  the translation o f  m uch case  law  into statute law: I am  n ot a law yer, so  I w o u ld n ’t 

presum e to  go  further dow n that road, excep t to say that I am  sure that th is w ill be o f  va lu e  both  
to  the m edia  and to lega l practitioners.

M y  remarks today h ave to  do m ore w ith  exp loring and exp la in ing  the role o f  the Press C ouncil 
and the O ffice  o f  the Press O m budsm an in the n e w  d ispensation , and the e ffec t -  insofar as it can  

be ascertained at this early stage -  o f  the recogn ition  o f  th ese  b od ies b y  the O ireachtas under the  

term s o f  th is Act.

In do in g  so  I m ay b e  g iv in g  a passable im itation o f  a bad fairy at a christening, in that I am  

speaking to an assem b ly  o f  law yers about an in itiative, both by govern m en t and by the press 

industry, w h ich , i f  it w orks, has the potential to reduce the quantum  for the lega l profession . 
H ow ever, in an ev o lv in g  situation such as n o w  ex ists , I b e liev e  that a m utual exch an ge o f  

inform ation cannot but b e o f  b en efit to  all participants.

It is hardly a state secret that the issu e  o f  press regulation  has b een  on e  that has surfaced  

interm ittently in  Irish pub lic  life , or that p o litica l or adm inistrative in itiatives on the  

neighbouring island have from  tim e to tim e g iv en  rise to em ulation  on th is side o f  the Irish Sea. 
Our defam ation leg isla tion  its e lf  is a ca se  in point: the 1961 Irish leg isla tion  w h ich  has n o w  been  

reform ed after h a lf  a century had a d istinctly  co u sin ly  relationship w ith  sim ilar leg isla tion  passed  

so m e tim e earlier in  Britain.

W e w ere not, how ever, in  lock-step  w ith  B ritain either in relation to subsequent changes in 

B ritish  defam ation law , or in relation to  the industry in itia tives w hich , in  Britain, generated, first, 

the Press C ouncil there, and, later, the Press C om plaints C om m ission .
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T he reasons for th is are unclear. It w as, how ever, n o t until som e fifteen  years ago that the issue  

o f  press regulation  surfaced in a substantive form  in Ireland. This w as in  the deliberations, and 
the Report, o f  the C om m ission  on  the N ew sp ap er Industry, se t up in 1995 under the form er C h ie f  

Justice, T om  F inlay, in the w ak e o f  the co llap se  o f  the Irish Press Group.

That b od y recom m en ded  the creation o f  the o ffice  o f  Press O m budsm an, d ecid in g  not to  

recom m end the estab lishm ent o f  a P ress C ouncil as such  becau se  o f  the relatively  sm all s ize  o f  

our population  and o f  the new spaper m arket serv ing  it. T his w as on e o f  the m any  

recom m endations o f  th is C om m ission  that w ere a llow ed  to gather dust, until it w as taken dow n  

o f f  the sh e lf  a decade later and refurbished as part o f  o n -g o in g  d iscu ssion s b etw een  the press 

industry and the governm ent about m atters o f  com m on  interest. T h ese matters included  not on ly  

the estab lishm ent o f  a regulatory m echan ism  for the press, but a lso  reform  o f  the leg isla tion  on  
defam ation.

T he agreem ent eventually  arrived at -  and it w as, essen tia lly , a w in -w in  so lu tion  -  w as that at 

least som e o f  the changes in defam ation law  sought b y  the industry w ou ld  b e incorporated in a 

n e w  A ct and, in return, the industry w ou ld  sponsor an independent Press C ouncil and Press 
O m budsm an a long lines broadly acceptab le to governm ent.

T o g iv e  credit w here it’s due, the role o f  a d istingu ished  m em ber o f  the Bar, M ich ael M cD o w ell  

SC, w h o  acted  as on e o f  the m id w ives during a som etim es painful birth process that took  m ore  

than four years, should  b e recogn ized  here. Our thanks are due to h im  and others in h elp in g  to  
bring this process to a su ccessfu l conclusion .

T he subsequent recogn ition  o f  the C ouncil and the om budsm an by a resolu tion  passed  by both  
H ou ses o f  the O ireachtas last year w as the final stage in  this process.

This resolution  g iv es  our n e w  regulatory structures a status w h ich , although not unique, is 

accorded to  fe w  other n on -govem m en ta l b od ies in Irish law. A lth ou gh  there are som e sim ilarities  

w ith  other organizations such as the R ed  C ross and A n T aisce, it is a b od y that is recogn ized  
under statute rather than a b od y  created by statute.

T he purpose o f  the recognition  offered  under the A ct, and b estow ed  by the O ireachtas under the 

sam e A ct, is to g iv e  the d ecision s o f  the Press C ouncil and the Press O m budsm an on com plaints  

about the print m edia protection  against any action  for defam ation, not sim p ly  becau se it is the  

P ress C ouncil, but becau se it has satisfied  the im portant and very  sp ec ific  pre-conditions for 

recogn ition  that are laid  d ow n in the secon d  schedu le to the Act.

Its core characteristic is that it is an independent body, w ith  its ow n  rules and procedures, and its 

ow n  C ode o f  Practice, governed  by A rticles o f  A ssoc ia tion  as a com pany lim ited  by guarantee  

w ithout shareholders.
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It is w h o lly  funded by the press industry, but the m em bership o f  the C ouncil has a non-press- 

industry m ajority, and both the C ouncil and the Press O m budsm an are, in their operations, 
com p lete ly  independent o f  the industry.

T hey are a lso  com p lete ly  independent o f  governm ent, w h ich  does not h ave any role in the  

appointm ent or ratification o f  the m em bership o f  the C ouncil, or o f  the Press Om budsm an.

From  the experience I have garnered sin ce  m y appointm ent as Chairm an o f  the C ouncil, I th ink  I 

can sa fe ly  say that the m od el w e  h ave adopted here in  Ireland is unique. O nly tw o  other 

European Press C ouncils h ave a Press O m budsm an as w e ll as a Press C ouncil, and, in each  o f  

th ose, the role o f  the Press O m budsm an is le ss  sign ifican t than it is in  Ireland. W here there is a 

unicam eral system , appeals and procedures are generally  m ore lim ited . S om e other Press 

C ou n cils accept subventions from  their governm ents -  G erm any and the N etherlands are tw o  

that spring to  m ind -  w ithout having  to  com prom ise their independence by accepting  a 

governm ent role in appointm ents. N o t all Press C ouncils have a m ajority o f  independent, n on ­
industry m em bers, as w e  do.

It m ay b e  thought that w hat w e  have created is, in the w ords o f  a form er T aoiseach , an Irish 

so lu tion  to an Irish problem . B u t against that I can offer the ev id en ce  that, esp ec ia lly  in the  

countries o f  central and eastern Europe, and som etim es further a fie ld , our exp erien ce, though  

lim ited , is frequently ca lled  on in countries w h ich  are an x iou s to create structures that can  

reso lve  or at least am eliorate the inevitab le  tensions b etw een  governm ent and m ed ia  in a w ay  
that can com m and public support and respect.

T he w ay our system  w orks is b asica lly  quite sim ple. W e generally  carry ou t con cilia tion  and 

reach con clu sion s on  the basis o f  docum entation  alone, although there is a lso  provision  for face-  

to -face  m ediation . W e publish  all d ecision s, w hether by the Press O m budsm an or, on  appeal, by  

the Press C ouncil, to  the interested parties and on our w eb site . W e publish  an annual report, o f  

w h ich  cop ies have been  m ade availab le to you , g iv in g  details o f  our activ ities.

W e active ly  d iscourage the in vo lvem en t o f  lega l practitioners. This is not o f  course on ly  becau se  

o f  the patent desire o f  the new spaper industry for a lo w -co st  (free to com plainants) m echanism  

for co n flic t resolution. W e also  find  that exp erien ced  con cilia tion , such as our sta ff can en gage  
in, can help  to reso lve  up to a quarter o f  all cases w ithout the n ecessity  for a form al decision .

W hat w e  d o n ’t know , as yet, is h o w  and w here our procedures, actions and d ecision s w ill fit into  

the n e w  defam ation law  landscape. U n lik e  regulatory structures in som e other countries, w e  

cannot in sist that com plainants g iv e  an undertaking not to  en gage in lega l action  based  on the  

article or articles that are the cause o f  com plaint. I f  form al lega l proceed ings have been  initiated  

before w e  g e t a com plaint, the com plain t w ill n ot b e processed  until th ese lega l p roceed in gs are 

w ithdraw n or concluded. I f  form al lega l proceed ings are initiated during the course o f  the  

consideration  o f  a com plaint, consideration  o f  that com plain t w ill be suspended  until those  

p roceed ings, a lso , have been  w ithdraw n or concluded.
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I am  aw are o f  anecdotal ev id en ce  to su g g est that som e cases that have been  dealt w ith  by our 

structures have persuaded th ose  in vo lved  not to proceed  w ith  lega l action. A lth ou gh  w e  do not 
m ake any d ec ision  in relation to p o ssib le  m onetary com pensation , I have learned inform ally o f  

on e case o f  m istaken  identity w h ich , i f  it had g o n e  to court, w ou ld  have resulted in -  at the very  

least -  a four-figure settlem ent, that w as in form ally reso lved  on  the basis o f  a € 1 5 0  restaurant 

voucher. I am  a lso  aware o f  on e  case in  respect o f  w h ich  a com plainant took  lega l p roceed ings  

d esp ite the apparently satisfactory con clu sion  o f  the con cilia tion  p rocess, but I am  unaw are o f  

the eventual ou tcom e in that case  -  p o ssib ly  a sm all m onetary settlem ent m ight have been  
involved .

H o w ev er  -  and I k n o w  y o u  w ill b e relieved  to hear th is -  there w ill a lw ays b e cases in w h ich  a 

com plainant, and the courts, m ay b e persuadable that m onetary com pensation  is the m ost  

appropriate rem edy for the lo ss  o f  a p erson ’s g o o d  nam e. A lth ou gh  the Press C ouncil and the  

P ress O m budsm an are not concerned w ith  m onetary com pensation  in  any shape or form , the n ew  

leg isla tion  does g iv e  them  a sign ifican ce- a lbeit an indirect on e - in lega l p roceed ings in tw o  
im portant respects.

O ne o f  the m ost radical changes in the law  under the n ew  A ct is the provision  that a published  

a p o logy  m ay be considered  by the court, n o t as an ad m ission  o f  liab ility  ex p o sin g  the publication  

to  considerable lega l hazards, but as som eth in g  that can be taken into account, at the d iscretion  o f  

the Court, in  m itigating any financial sanction  applicable. Insofar as the con cilia tion  serv ice  o f  

the O ffice  o f  the Press O m budsm an m ay, on  occasion , secure such  publication , th is prov ision  o f  

the A ct o b v iou sly  enhances the role o f  the n e w  institution.

S econ d ly , any publication  that is a m em ber publication  o f  the Press C ouncil m ay, in its p lead ings  

in  a defam ation case, provide ev id en ce  that it is a m em ber publication  in  good  standing o f  the  

C ouncil, that it observes the C ode o f  P ractice for N ew spapers and M agazin es, and that it 
publishes d ecision s o f  the Press O m budsm an and/or the Press C ouncil upholding com plaints  

about it in fu ll accordance w ith  the C ode and the C ou n cil’s procedures. T his ev id en ce  m ay a lso  

be taken into consideration  b y  a Court, at its d iscretion , w h en  d ecid in g  on any p ossib le  m onetary  
sanction  for defam ation.

Interestingly, th is can in certain circum stances act to  disadvantage publications that are not 

m em ber publications o f  the Press C ouncil. T his is because, in  order to avail o f  a sim ilar right to  

plead m itigation , such  publications w ill have to provide satisfactory ev id en ce  to  the Court that 

they  ab ide by a C ode o f  P ractice and com plaints procedures that are at least equ ivalent to th ose  

adopted b y  the Press C ouncil. T hose o f  y o u  w h o  are fam iliar w ith  our C ode and our procedures 

w ill be aware that the bar, in th is matter, is b ein g  set fairly high.

I am  n ot sure that non-m em ber publications are, as yet, aw are o f  this. W e are taking steps to 

ensure that this inform ation gap is filled  as soon  as p ossib le , to the advantage o f  press standards 
generally  in Ireland.
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W hat remains to be seen is what w ill happen i f  a com plainant who has had a com plaint against a 
newspaper or magazine upheld in  our system, and where the publication has had to publish a 
decision o f the Press Ombudsman and/or o f the C ouncil its e lf that it  has been in  breach o f the 
Code o f Practice, takes th is trophy to the C ircu it Court or the H igh  C ourt in  search o f the 
monetary sanction w hich our system is, correctly in  m y view , not empowered to impose.

This is, o f course, a m atter w hich is entire ly w ith in  the competence o f the courts, and, fo r that 
very obvious reason, is not one on w hich I  w ould venture to comment.

A  fin a l po in t about the internet. You w ill be aware that internet publication is, to  a ll intents and 
purposes, a to ta lly  unregulated medium. A lthough the Defam ation Act, in  its provisions fo r press 
regulation by a recognized body, does not specifica lly include internet-based publication, there is 
nothing in  our A rtic les o f Association that w ould preclude membership o f the C ouncil by web- 
based publications, and in  recent tim es one such publication has already applied for, and has 
been accepted into, membership o f the Council. This is a w h o lly  positive development w ith  
substantial potentia l im plications fo r the future.
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