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News Corporation/ British Sky Broadcasting

Briefing to Office ot Fair Trading

Possible consultation on Referral to office of Fair Trading under Article 9' EU

Merger Regulation

INTRODUCTION

This briefing paper is provided by News corporation ("News") in respect of the possible

offer by News to acquire lne e{ir9 issued and to be issued share capital of British sky

Broadcasting Group plc ("sky") that News does not already own (the "Transaction")' The

Transaction was notiiied'to the European Commission (the "Commission") under the EU

Merger Regulation 1;euun1 on 3 November 2010. The secretary of state for Business'

|nnovation and Ski|ls (.SoS,,) issued 
"n 

-int"*"n.on 
notice pursuant to section 67,

Enterprise Act 2OOZ in ritation'to the Transaction on 4 November 2010.

Newsrequeststhattheinformationprovidedinthispapershouldnotbedisclosedtothird
parties beyond tn" Oii .use team'*noltu dealini with this matter' without News' prior

written consent.

NewsunderstandsthattheoFTisconsideringwhetherto.launchaconsu|tationtoseek
third party views on whether it is approiii;;;" this case tor the oFT to seek a referral

pursuant to Article 9 EUMR'

ThispaperdoesnotseektorepeatthedetaitofNews'previoussubstantivesubmissions
to the oFT, specificaily in News_T"p.ito inu oFT ot 17 August 2010 explaining why

there are no grouno, ior tne oFT to."Lr.-"-r"t"rrar in this &se pursuant to Article 9

EUMR and no grouiJ.'io, inl commirrion to gtunt such a referral' lt will be recalled that

News submits tn"iii. ri"nsaction 
'r'o'rO 

o" ippropriately reviewed in its entirety by the

commission as the best praced autnority.- The ciiteria for a potentiar referrar under Articre

9 EUMR "r" "*""ptional 
and ur" notJllJiin this case;the Transaction relates to economtc

activities in more i;;; ;r;'rr,,emoe, s,""' *ni"n are best addressed by the commission;

and there i" no ,.i"iuniL.to, in oFT guidance when requesting referral present in this

Transaction.

Thepurposeofthispaperistoexplain-whyNewsbe|ievesthatthereisnoproperbasisto
consult on a referrlf inini" case' The appioacn in this paper is informed by:

(a)thecircumstancesinwhichconsu|tationwouldassisttheoFTinmakinga
decision'"guiJingwhethertomakeanArticlegrequest;and

(b)considerationofpreviousconsu|tationsinArtic|egreferralcases.

Suurulnv

TheoFThasadiscretion,ratherthananobtigation,to|aunchaconsu|tationforthe
purposes ot marti'igl'i;;;i"" on whether to seek a referral'

The oFT has not specified the test.that should be met before it launches a consultation

on referral. n*Jti"i, rtr"*s submitsli'tt in" appropriate test should be based on the

extent to which 
""onrlrt"tion 

can br;-r.t"d to assist tne oFT in making its dacision on

whethertoseerareferral.lnotherwords,thetestshouldturnonthelikely
u*furness o1 ) ,oirirtation ror'ii" iiiio" of intorming the oFT',s decision

whether to *ek a reterral'
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It will be apparent from the extensive and comprehensive Form CO (a copy of which is
now available to the OFT) that the Transaction does not raise any material substantive
competition concerns in relation to which a consultation could usefully inform the OFTs
decision on referral.

A range of third parties have already expressed their views in relation to the Transaction.
News has provided detailed argumentation and evidence to the OFT and in the Form CO
as to why any competition concerns are unsubstantiated. There are no material
competition issues which require further detailed elaboration.

Despite commentary by third parties against the Transaction, many if not most of the
alleged concerns identified by third parties are based on alleged plurality issues which are
unsupported. In any event, such alleged concerns are properly examined by the SoS in
the context of the plurality review of the Transaction which is pending.

A consultation in this case would serve no useful purpose in informing the OFTs decision
on whether to request a referral and would depart from past OFT practice where
consultation was carried out only in limited cases.

LeCaI- FRAMEWoRK

Given that the EUMR proceeds on the general principles that jurisdiction to review
mergers should lie where it falls and that, preferably, only one competition authority
should deal with Union dimension transactions (the so-called one-stop-shop principle), it
will only be in exceptional cases that the authorities of a Member State should seek a
referral under Article 9 EUMR. Similarly, it will rarely be appropriate to consult on the
possibility of a referral.

Request for referral

News has previously submitted that there are no substantive grounds for the OFT to
make a request for referral (see News'paper to the OFT dated 17 August 2010). News
does not propose in this paper to comment further on the absence of a substantive basis
for referral other than to say that, based on this reasoning alone, there is no reason for
the OFT to hold a consultation in order to decide whether or not to make a request for
ref erral.

Consultation

The OFT has discrefion rather than an obligation to consult with respect to a request for
referralto the UK pursuant to Article I EUMR.

The EUMR does not require a national authority to consult on possible referral cases. lt is
true that Article 21(3) EUMR provides that the exclusive jurisdiction of the Commission in

respect of concentrations with a Union dimension is:

"without prejudice to any Member Stafe's power to carry out any enquiries
necessary for the apptication of [Article 9(2)]... (emphasis added)."1

However, this provision regarding the power of Member States to conduct enquiries is
permissive and in no way obliges a national authority to consult on referral in all cases
which may involve its national markets.

3.

3.1

' Article2t(3) EUMR.
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3.6 The oFT's Jurisdictional and Procedural Guidance clearly contemplates that the oFT will

not necessarily consult in all cases where a referral might be appropriate. Specifically, it

Provides that:

"Io assisl in considering whether to make an Articte I request' the oFT may'

where it considers it relevant to do so, publish an in.vitation to comment

seet<ing-viiws from any interested third party on the implications of the merger for

competition in the UX anAieeiing tne iiewi of the puii"t(emphasis added).''2

Test for exercising discretion

g.TNewssubmitsthattheoFTshoulduseitsdiscretiontoissueaconsultationwherethis
would be likely to be genuinely u*fut for the purpoes of arriving at an informed

decision on a-potential request for referral'

3.STheremainderofthispaperexp|ainsthataconsu|tationisneithernecessarytoassistthe
oFT in reaching its decision on 

" 
i"qr""t for referral nor an appropriate use ol the oFT's

resources.

Obtaining evidence/ inlormation

3.gNewssubmitsthatthemaindeterminingfactorforwhetheraconsultationwou|dbeusefu|
or not is whether the oFT requires addiiional evidence/ information on the relevant issues

in order to reach its decision on referral'

3.loThesignificanceo|thisfactordependsonwhetherthereisre|evantinformationthathas
not otherwise been "orrrni""i"J 

(for example, through the media or own-initiative

submissions that have already been made)'

3.11 The oFT has exercised its discretion to consult on referral in only 13 cases since the

Enterprise nA IOOZ came into ioi""' News notes that in all of those cases' there have

been any ont o'a combination of the lollowing features:

(a)signiticanthorizonta|^overlapissueswhichcou|dhavesignificantlyaffected
comPetition in the UK3; and/or

(b)|oca|,regiona|orpredominant|ynationalUKmarketswheretheoFTcou|dbebest
pr"""O tJ review ihe t'ansactiona; and/or

(c) the possible weakening of a significant competitof;and/or

(d) collectivedominanceconcerns'6

g.l2TheoFThasnotconsultedinre|ationtocaseswheretherewasnoevidenceofmaterial
competition-Lsues and/ or where the referrar request criteria were crearry not met. where

the oFT has all that I requires tL iaxe an informed decision on referral' which is the case

for this Transaction, holding a ctnsuttation would serve no useful purpose and would be a

waste of regulatory resources'

4- APPUICENON TO THE TBANSACTION

submits that this Transaction is clearly a case where

;;il;;; intormation rrom stakeh

the OFT does not need to
4.1 own assessment. As theNews

obtain

4

c

Meroers ' Jurisdictional and Procedural Guidance' June 2009' paftEr.aph 11'27 '

For 
-example, 

M.sssa Serc# "iiii*iW"in"rn 
a;ipn consultation dated 19 August 2004)'

For exampte, M.c2s8 Aggig"iiiirlri""t""rer veiinlon consultalion dated 26 Julv 2006)'

For example, M.saso oranii-Mobile (oFl consultation dated 14 January 2010);

For example, M.3130 Ar'a i1"i;:;;;;;; oaiiies ton consultation dated 23 April 2003)'

LIBOzRABS/2607227

Hogan Lovells



4.2

Gonfidential

4.4

OFT will be aware, News has engaged extensively with Commission officials since June
2010 in order to ensure that its Form CO contains the fullest possible information to assist
the Commission to examine the case. The same information is now available to the OFT.
The OFT has all that it requires to lake an informed decision on referral.

In addition, since there has been a long period since the Transaction became public on 15
June 2010, third parties have already taken ample opportunityfor comment.' There has
been wide coverage and debate, for example in the press and in the House of Lords. All
relevant views have been expressed and the OFT will be aware of them. In addition, the
OFT has launched a consultation on the jurisdictional aspects of the European
lntervention Notice. This consultation adds further visibility to the Transaction, providing a
further opportunity for third parties to commenl. ln such circumstances, it is difficult to
conceive what purpose could usefully be served by a consultation on referral.

On the substantive assessment of the case, News has already provided the OFT with
reasons why referral is not appropriate in this Transaction, not least on the basis that it
does not threaten to materially affect competition in the UK.8 There are no material
competition issues which require further detailed elaboration at this stage. There is not
even a plausible basis lor concern in a transaction which raises no or no material
horizontal overlaps, raises no significant non-horizontal concerns and spans a number of
European markets which can properly be examined by the Commission.

The issue for the OFT in deciding whether to consult is whether that process would
usefully contribute to its decision on referral in carrying out its functions under the
enabling legislation. Adopting the correct test, as submitted in this paper, is desirable in
terms of good administration and efficiency, which would not be served by a consultation
in this case, which is already subject to concurrent reviews by other agencies (namely,
the Commission and Ofcom) and an OFT consultation on the jurisdictional aspects of the
European Intervention Notice.

CoNct-ustoH

News submits that there is no basis for the OFT to seek a referral in this case and no
basis for the Commission to grant any such request.

A consultation in this case would serve no useful purpose in informing the OFT's decision
on wheiher io request a referral and would ciepart from past OFT practice where
consultation was carried out only in limited cases. No further evidence or debate is
required which cannot be procured other than through consultation.

Should you
direct line
Suzanne

have any questions, please do not hesitate to contact John Pheasant (on
or email at )or

Rab (on direct line ^r omlil al
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1 or Andrea Appella at News (on direct line 

-
-,-emailat John Pheasant and Suzanne Rab

10 November 2010

' For example, a media consortium (made up of the BBC, BT, Guardian Media Group, Associated Newspapers, Trinity
Mirror, Northcliffe Media, Channel 4, Telegraph Media Group) and the Enders media consultant have commented on
plurality issues.t 
Brief ing paper of 17 August 2010.
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