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Smith, Ghristine:CO (LN)

From: Long, Dominic:CO (LN)

28 February 2011 19:31

'sheldon.Mills II:'Steve Unger'

'Nicholas Scola'; Jeff.palkerillJ'Appella, Andrea'; Darbon, Cerry:CO (LN);

Sent:

To:

Cc:
Bavasso, Antonio:CO (LN)

Subject: RE: News/BSkyB - revised UiLs (0012561-0000367)

Gategories: Copied to Virtual File

Attachments: CO-#13520699-v4-Third-Revised-Draft-UlL.pdf

FotderLibrary: COICO

FolderNumber: 12977136112977143

Matterlnformation: MATTER-lD:0000367lCLlENT-lD:001 2561

Originalsubject: RE: News/BSkyB - revised UiLs

ProfileOnSend: YES

STRICTLY CONFIDENTIAL

Sheldon, Steve,

As discussed between Steve and Jeff Palker earlier this afternoon, please find attached a revised final
draft set of UlL, headed with today's date and with the following changes:

o para 3.11ii;: "TV and Radio Services (irrespective of the platform that such service is distributed)"

replaces "TV Service"; and

o para 3.1(v) and 3.1(viii)(A): "senior" added before "editorial and/or journalistic experience".

Kind regards

Dominic

From: Long, Dominic:CO (LN)

Sent:24 February 2011 19:45
I o: >neluurr.,",,t,slI 'Steve Unger'

Cc: ,Nicholas Scola'; :"ffputt"r-IIl 'Appella, Andrea'; Darbon, Cerry:CO (LN);

Bavasso, Antonio:CO (LN)
Subject: RE: News/BSkyB - revised UiLs (0012561-0000367)

STRICTLY CONFIDENTIAL

Sheldon, Steve,

As discussed with the OFT, I enclose a clean version of the Third Revised Draft UIL with the

following changes:

o Para 2.2(iv): "4.3,4.5" changed to"4.4, 4.6"i

o Para 3.1(viii)(D)(lV): "cause for a statement" changed to "cause a statement";

t Para 5.1(iv): "relating to the services set out at (A)' (B) and (C)..."

o para b.3: (a) and (b) changed to (i) and (ii) and colon included at the end of the first
paragraPh;

o para 5.3[old](a): "NewCo" changed to "Newco" and "and" included at the end of the

paragraph;
r para 6.1 : "News shall not, for a period of 10 years from the Effe,ctive Date, except with the

prior written consent of the Secretary of State, acquire shares iri'Newco that will result in
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News in combination with any member of the same Group of Interconnected Bodies Corporate

as News holding more than 39.140/o of the shares in Newco."

r Para 7.1(ii):"they" changed to "it";

r Para 9.1: "News shall furnish promptly to the Secretary of State or the OFT such information as the

Secretary of State or the OFT considers necessary in relation to or in connection with the
implementation and/or enforcement of and/or the compliance with these undertakings, including for

the avoidance of doubt, any confidential information'";

o Definitions: "th'e" removed in definitions of "Act" and nOrder"; and

o Definition of "lnterest" added: "includes shares, an interest in shares and any other interest carrying

an entitlement to vote at shareholders' meetings; and for this purpose "an interest in shares" includes

an entitlement by a person other than the registered holder, to exercise any right conferred by the

holding of these shares or an entitlement to Control the exercise of such right".

Kind regards

Dominic

2.

From: Bavasso, Antonio:CO (LN)

Sent: 24 February 2011 15:55
To: Steve Unqer -
;;; il;il";.'ii1itfJ Nicholas scola; jefr.patt 

"r f 'Appella, Andrea';

Darbon, Cerry:CO (LN); Long, Dominic:CO (LN)

Subject: News/BSkyB - revised UiLs (0012561-0000367)

STRICTLY CONFIDENTIAL

Dear Steve

following your conversations with Jeff during the course of today I enclose News' response to your

email oilist night together with a revised set of Draft UlLs, both in mark up against the Second

Revised Draft UIL and in clean. Many thanks.

Best wishes,

A.

ANTONIO BAVASSO
PARTN ER

ALLEN & OVERY LLP

rvww,allenoverv.com,/antitrust

ONE BISHOPS SqUARE
LONDON
El 6AD
UNITED KTNGOOM

DIRECT
TEL +44 (o)2o 3oaa oooo
F^x +44 (o)2o 3oaa ooaa

From: Steve Unger
Sent: Wednesday, February 23,20Lt 9;20 PM

r(r; rtrt.uar^Et l- .
cc: Bavasso, Antonio:cffij; sheldon'MilrtI steve unger
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Subject Follow-up from this afternoon's call

Dear Jeff

Thank you for your time today and hopefully we are progressing towards agreement'

As we discussed earlier today, there are still some differences between us' I understand that

th; OFf is coming back to you on the issues discussed on our later call. This email follows on

fror ou;' earlier di-scussion in respect of the establishment of an editorial committee of the

Newco Board.

We proposed that in order to meet our concems on plurality there should be a transparent

r""hinist in place to ensure that the editorial integrity and ind.ependence of Sky News is at

the heart of Newco's eoardb interests. We propose-d that an editorial.committee of the Board

inorrO ue established wiin a maiority of indipehdent non executive directors, one of whom is

tne Cnairman of the Board Editorialbommittbe. We expected the Ghairman to have senior

editorial experience 
"nO "ip"ttise. 

We also indicated what we would expect to be included in

the terms of reference for the Board Editorial Committee'

Your counter proposal was for a Governance and Nominations commiftee to be established

that would:
(a) comprise a majority of members.who are lndependent Directors (including an
'-' tnO"p"ndent Direcior with editorial and/or journalistic experience);

(b) be chaired by an Independent-Director;

i;i il entrusted with oveisight of Newco's compliancewith both the corporate governance
'-' piovijions anO'ine prouilion. relating. to the principle of editorial independence and

integrity in newi reporting and compliance w1h the Ofcom Broadcasting Code

You previously indicated that the Governance and Nominations Committee would operate

unJJ suOstantialty simiiai terms to those of Sky's cunent Corporate Governance and

Nominations Committeelbri *" not" in your laiest UlLs you propose that the Newco Board

should determine these.

As outlined earlier today, as your proposal is for a general purpose governance committee' and

not 
"n "Oitoriat 

committ'ee, *L ao require further reassurance from you before we can be

confident that it would 
""ni"u" 

the efiect of the editorial committee which we had proposed' By

;;t ;i";;pte of our ion""rnr, there is a real possibility that the editorial responsibilities of

tnJclmmitte'e would be dituted by its other functions to such an extent that it would not be

effective. As a further eiampre, wL understand that a general purpose governance committee

woutd not normatty b.;il;i;i, to meet as frequently as the type of editorial committee we had

envisaged. For this t"u=Jn, we outline below what types of measures would give us conlidence

ti;lt;-";;r;Jor"o c&Lmance and Nominations Committee would achieve substantially what

we envisaged being addressed by an editorial committee'

we would expect the ulls to state that the Secretary of State llqylO ?ppr9Y.g the terms of 
.,

reference for the committee. we would also expect clause.3.1(viii) of the UlLs to indicate the

le' prin"ipfes of the terms of reference. We would expect the terms of reference to include, for

example:

o the editorial function reflected in the name of the committee

o ?t least one member with senior editorial/journalistic experience

. a majority of independent non-executive directors

o a cleir reference'to the principles of editorial independence and integrity (which are

also contained in the company's constitutional documents)

. a chairman who is the independent director with editorial/journalistic experience

. a clear responsibility to report regularly to the Board on editorial matters

. an explicit process ior the Head of Sky News to report on editorial independence and

integrity, as a route to reporting to the Board

. a role in advising the Board on all editorial issues, including advice on decisions

rela1ng to tfre niing, firing, authority and reporting relationship of the Head of Sky

News
r frequency of meetings (e.g. at least once per quarter)

o appropriate resource and powers to investigate all matters relevant to editorial

indbpendence and integrity within its remit

. a statement in Newco's annual report on its activities

we note that you have already confirmed some of these would be provided by the Governance
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and Nominations committee and that others are included in the current terms of reference for

sky,s Govern"n"e 
"no'lto*in"tion" 

committee. we would like to see all of the above reflected

in the terms of reference for Newco's Govemance and Nomination's Committee' Could you

please consider whether you are prepared to agree and include in the next consolidated

amended ulLs? wherothis is not'poisible, could you please provide an explanation of the

""Uti.nt"" 
concem that prevents you from doing so?

l'dbeveryhappytota|ktoyouaboutthisfurthertomorrowmoming'

Best wishes

Steve

For more information visit www.ofcom'org'uK

Thisemai|(andanyattachments)lsconfident|a|andinlendedfortheuseoftheaddresseeon|y'

F you have received this email in error please notify the originator of the message and delete il from your system'

This email has been scanned for viruses' However' you open any attachments at your ovvn risk

AnvviewsexpressedinthismessageafethoseoftheindividualsenderanddonotrepresenltheViewsoropinionsofofcom
untLss expressly stated otherwise

-.-'"-"..-"-..;;;;;'.-'"'-*.t"'---.'

elabs Email-SecuritY SYs]em'

f o, -or" information please visit http : //www.messagelabs.cornr/email
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Sb|ctly Confldentlal
Contalns Burln.st Secrctr

DRAFT: 28 Februrry 20ll

pRoposED ACQUTSTTToN By NEWS CORPORATION OF UP TO 60.9 PER CENT OF BRITISH
SKY BROADCASTING GROUP PLC

IJNDERTAKINGS GIVEN BY NEWS CORPORATION PURSUANT TO PAIL{GRAI'H 3 OF

SCHEDULE 2 OF ENTERPRISE ACT (PROTECTION OF LEGITIMATE INTERESTS) ORDER 2003

WHEREAS:

(a) News Corporation proposes to acquire the shares in British Sky Broadcasting Group plc that it does

not already own.

On 4 November 2010 the Secretary of State for Business, lnnovation and Skills issued a European

lntErvention Notice under section 67(2) of the Act and the Order in connection with the Transaction.

On 3l December 2010, Ofcom provided its report to the Secretary of State on issues of media

plurality (as provided for in Articli 4A of the Order) and on 30 December 2010 the OFT provided its

i.port to the Secretary of State on the creation of a European relevant merger situation pursuant to

Article 4(4) of the Order.

The Secretary of State considers that the conditions for referring the Transaction to the CC under

Article 5 of the Order are met and, absent any offer of undertakings from News, he would be minded

to refer the Transaction to the CC.

The Secretary of State has a discretion to accept rmdertakings in lieu of reference from News under

paragraph 3 ofSchedule 2 ofthe Order:

,,The Secretary of State moy, instead of making such a reference and for the purpose of
remedying, mitigating or preventing any of the effects adverse to the public interest which

have oryoy t*" risuttid, or which may be upected to result, from the creation of the

European relevant merger situation concerned accept from such ofthe parties concerned as

fuelionsiders oppropriote undertakings to take such action as [he] considers appropriate."

The Secretary of State considers that the undertakings given below by News are appropriate to

ranedy, mitigate or prevent the effects adverse to the public interest which may be expected to result

from the creation of the European relevant merger situation'

(b)

(c)

(e)

(d)

(0

NOW THEREFORE News hereby gives to the Secretary of State the following undertakings for the

purpose of remedying, mitigating or preventing the effects adverse to the public interest which may be

--*^J ea racrrlr *nrn the TranSactiOn.
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