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Dear Mr. Rees

Newscorporation.BritishSkyBroadcasting-Pub|ic|nterest|ntervention

I refer to your letter of 15 November responding to our letter of 9 November seeking reasons for

the intervention by the secretary of State in t J proposed acquisition by News corporation

(,,News Corp,,) of the remaining shares in British.Sky Broadcasting Group p|c (..Sky'') that News

does not already own ("Transaction")'

Wehavereviewedyour|etterandhaveanumberofpointsofc|arificationtoraise.

First, you note that the secretary of state's decision reftects his belief that "it is or may be the

case* or that 
,,it was or may be the crr"li"mpn".is added) that the public interest consideration

specifled in section setzcjt"l of the rnt"rpr'"" a"t is relevant to the Transaction (paragraphs 2

and 4 of Your letter)'

It was not clear to us whether the secretary of state has, already decided that the cited public

interest consideration is relevant to this ""'"' 
wt would '""p""tf'lly 

submit that' notwithstanding

the intervention notice,1r." S"fr"tu'y "f 
;;; must decide in his discreiion - also in light of the

advice he has ,orghii., ofcom _ *n"tnJ, r,e.oetieves that (1) the pubric interest consideration

specified in section s'eiiCit"f of the. rnt"rpri." nct 
11 

relevali to tt'tu Transaction' and (2) taking

into account onry that pubric interest consioeration, the Transaction operates or may be expected

to operate against;;;;;iL i.t"*"i. w;;;;iJ ,"qu",t clarification that the secretary of state

has reserued judgmeni on both these issues at this stage'

secondly, you note that sky is "one of the main providers .of 
broadcast news in the lJK',and ihat ii

supplies news contenito ciunnel 5 as *"tt u. li're"maiority of the uK's most significant

commerciat radiosfations, having ,""rnloi'ii, the coitract to supply news content to

indePendenf News and Radio" '
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For the purposes of section 58 of the Enterprise Act, an enterprise is a media enterprise if it
"consists in or involves broadcasting".l A'media enterprise" is therefore not one which consists
in or involves the provision of news content or seruices to broadcasters. That the supply of news

content or services is irrelevant to the plurality assessment is logical and consistent with the
overall regulatory framework, where the focus is not on the provider of content or ancillary
services but on the owner of channels and programming and editorial control. This has important
implications for the assessment of sufficiency of plurality in relation to the Transaction. Any

activities of Sky or News Corp in relation to the supply of raw news or content or other services to

third parties which do not confer control over editorial policy are not relevant to any public interest
consideration. Accordingly, there is potentially a clear legal enor relating to the basis of which
Ofcom has been requested to conduct its review and the consequent decision to be taken by the
Secretary of State.

Thirdly, you note that the Guidance states at paragraph 8.8 that a situation where a large number
of news channels were coming under single control is a case in which 'exceptional
circumstances" might be considered to arise for the purposes of intervention. lt is then stated

that the Transaction involves a"situation in which several significant sources of news" would be

coming under common control and that, accordingly, the Secretary of State considers that the
Transactlon is 'af /east akin" lo the situation in paragraph 8.8 of the Guidance.

We do not consider that the situation cited in paragraph 8.8 in any way describes or is analogous

to the Transaction. News Corp is a newspaper provider and Sky is a TV channel provider. There
is no overlap in the provision of TV news channels. lt is not the case that the Transaction

involves a large number of news channels coming under common control since there is no

change in the sfafus quo ante in respect of TV news.

The reference to a situation in which significant "sources" of news are coming under common

controltherefore requires elucidation in relation to any relevant public interest consideration. The

retevant public interest consideration, as we understand from your letter, is "fhe need, in relation

to every different audience in the Lhnited Kngdom or in a particular area or locality of the United

Kingdom, for there to be a sufficient plurality ofpersons with control of the media enterprises

serving that audience.u However, the letter does not set out the basis for the Secretary of State's

conclusion that it "is or may be' the case that the Transaction will result in insufficient plurality of
persons serving any particular audience in the UK and, if so, what that relevant audience might

be.

Furthermore, the intervention in relation to the Transaction is at odds with the approach of the

Seiretary of State in relation to the recent completed acquisition of Channel 5 by Northern &

Shell where no public interest intervention was made. Both transactions involve an acquisition by

a corporation that also owns a company that produces newspapers. ln both cases, the BBC and

ITV remain as significant independent providers of TV news with greater shares of TV news than

the target by a considerable margin (accounting for, collectively, around 75% of news
programming2). Overall, the Northem & ShelU Channel 5 transaction would appear to present a

stronger case for intervention:

. The Northern & Shell/ Channel 5 transaction is closer to the categories of case in which

the Secretary of State would generally consider intervention in accordance with paragraph

8.2 of the Guidance, where the acquisition of Channel 5 by a national newspaper is

specifically mentioned.

o The acquisition of a terrestrial chennel such as Channel 5, with a reach covering the

majority of the UK population, is clearly of greater significance than the acquisition of Sky

News which broadcasts by satellite (DTH). In fact, the Guidance provides that, save in

exceptional circumstances, the Secretary of State will not intervene in respect of mergers

I Sectlon 58A(2), Enterprise Act.
2 2010yeartodate. BasedonBARBdata.
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in areas where there are no media ownership restrictions and none were removed by the

communications Act. lt cites a specific example of such mergers, namely one involving

sateltiteand cable television anO raOio services' which is 
"n"6gout 

to thl Transaction'3

TheSecretaryofStatewi||beawarethatonlgNovembertheoFTpublisheditsdecisionin
reration to the compr"i"J rrror'..'"rn & sheru channer 5 acquisition.o The oFT did not believe that

that transaction may be expected to result in a substantial |essening of competition, even on a

conservative basis of examining an 'all-media' news provision market'

we would invite you to explain why a specific public interest consideration is or may be relevant

to the Transaction (and, therefore, is c_ons-id"r"o uy the secretary of state to justify intervention)

and not to Northern a s-r'r"ru channel 5; and why the two transactions have been treated in a

different manner.

I would like to reiterate that News corp remains committed to answering any questions that

rerevant authorities may have in reration to the Transaction and to eraborate on its views as to

why the Transaction'alu, not give rise to'-prr;itv=."1:".*:' However' we remain unclear as to

the substantive basis for intervention and [Ji"u" that this rack of crarity may adversery impact the

review which the secretary of state. rras.requested ofcom.to undertake in the sense that this

review racks focus "iJ, 
i"". regar basis-;;J;"y poientiaty taint any subsequent decision by

the Secretary of State'

Asyouwi|lexpect,NewsCorpispreparingsubmissions.joojcomtoinformthenextstageinthe
process. We would;;;;Li" yo* iin..uri r""pon"" to the,points raised above in order to

provide the basis f";;;;"ingiut ano #;; debate on the issues within a precise legal

framework

shoutd you have any quesiions, pt?a_s.g do not hesitate to contact me Joti:["u]""iltJ"Ji'l:"J:

liner ^-ore mail at
.) or Andrea APPella

jirl"t rin" d .oremailat ).

:Ii,""'ff"n direct line r- or email at

Yours sincerelY

.:onn Pheasant

Partner

t Guidance, ParagraPh 8'4'
o ME/4682114'
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