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A press gag disguised 
as public protection
Pr o po sa ls  for a privacy law are 

published this morning — with the 
utmost privacy. The Government _ is 

dearly keen that its plans should r ^ y e  
slight publicity; it waited until 
mint had risen for the summer before 
releasing its White 
chose a day dominated by the Oir«t- 
church by-election result Consultation 
doses on 15 October, a short ame given 
the parliamentary recess. Cynics may 
not be alone in feeling suspiaous.

Lord Macfcay, the Lord Chancdlor, 
couches his plans in general t ^ s .  He 
wants everyone to have a right to pn- 
vacy, a way to protect their Pfsond 
Uves, particularly involving their health, 
communications, femily and pemonal 
rdationships. Privacy, argu« the Wfote 
Paper, “encompasses not only sedusion 
from ndghbours or the avoidance of 
puhlidty, but freedom from u n w a n ­
ted interference by the stale . Tms 
sounds laudable, suggesting protec^g 
the individual not just from prurient 
paparazzi but the overarching . 
any other Peeping Tom. The discussion 
document raises the question whether 
noisy neighbours and tdephone pests 
could fell within the ambit of a new law.

However, the weight of the White Pa­
per is preoccupied with the Govern­
ment’s singular concern; the press. 
Three years after Sir David Calcun 
called for a privacy law, and months aft 
ter he said the newspaper mdustty' had 
not put its house .in order, the Govern­
ment has set out its plans. In future, foe. 
press would have to justify publishing 
details of confidential documpts, rocky 
marriages, torrid aftairs, failing health.

private conversations. It would not be 
enough to say, for example, that foe pub­
lic wanted to know about a politician s 
peccadilloes; a newspaper wpuld have to 
prove they had a legithnate interest. Da­
vid Mellor might have slept more easily 
with Antoiiia de Sancha imder such a re­
gime. More worrying, articles highlight­
ing foe foibles of the powerful might 
never be printed. Newspapers would not 
be subject to prior restraint, but foe 
feinthearted may be cowed.

The “public interest” would be deter­
mined by a voluntary ombudsman es­
tablished by the press and able to offer 
compensation. Dissatisfied complrfn- 
ants could seek redress in foe courts, a 
weakness in Lord Mackay’s proposals. A 
litigant should be allowed to choose one 
or other process, not both.

Lord Mackay is proposing a feirly 
narrow definiuon of public interest, 
which will depend on judicial interpre­
tation. Judges are not generally journal­
ists’ frienfo. His proposals are also fo­
cused quite specifically on foe media. 
The state gets off lightly. Nor is this foe 
Government’s last word. Another White 
Paper is due, suggesting addidon^ press 
controls. Such diallenges to freedom of 
^eech are worrying m this the 14th year 
of government by one party. _

Despite foe ftirore created by polid- 
cians about foe need to control foe me­
dia, they have yet to show that the cur­
rent codes of conduct, voluntarily pol­
iced, are redundant Ordinapt people 
deserve protecdon of their privacy, but 
want to know foe truth. Lord Mackays 
White Paper is neither foe best nor foe 
only way to strike this balance.
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A  r ig h t  t o  p r iv a c y
THERE ARE fundam eatal 
difaculti.es in defining a right to 
privacy in English law. as succ^- 
sive inquiries, reports and private 
members’ bills on the subject have 
discovered. A government consid­
ering legislation on privacy shomd 
proceed warily and consult on me 
widest possible basis. Yesterdajrs 
green paper on privacy should 
therefore be welcomed for its com- , 
prehensive and scholarly examina­
tion of this thorny issue.

Less wdcome, howev^, is ite 
recommendation of a civil remedy 
in law for people whose privacy is 
inbdnged- It is true, as the green ■ 
paper argues, that “a society 
which permits individuals to 
choose how they are to lead their 
lives is one which will recognise 
the choice of privacy". But privacy 
is a complex subject: people need 
-  or want -  difiermt amounts of 
privacy. And tiae ri|Jit to priva^  
cannot be unconditional: people in 
public life must accept some loss 
of privacy in return for high office 
and poptilax esteem. ,

For these reasons, the .green 
paper sensibly rejects an absolute 
right to privacy. But its proposed 
remedy against conduct which 
would infringe a person’s privacy 
is scarcely better. Such a remedy 
must be open to a public interest 
defence, espedally in a country 
where the media •enjoy no con^- 
tutional right of free expression. 
The green paper suggests that 
matters falling into the public 
interest category would include

“seriously anti-social conduct” 
and “the discharge of a public 
function”. .Would the recent 
behaviour of some politicians or 
members of the royal femily fit- 
iatb these definitions? I

And. rince there would be n o ' 
access to legal aid in  enforcing the 
proposed tort of privacy, only the 
rich would be able to use i t  hfr 
Robert Maxwdl and Mr Asil Nadir 

' woiild undoubtedly-have had the 
resources to use such-provisiom, 
unlike tiie widow of an IRA victim 
hounded by. the press.

Public concern over infringe­
ments of privacy has abated 
recently, p a ^ y  because of increas­
ing suspicion tha t politicians 
would like greater protection from ■ 
public scrutiny. Some of the more i 
notorious allegations about tiie I 
great and the good have been sub­
sequently justified by events. In 
any case, the level of complaints 
to the Press Complaints Commis- 

. sion suggests that intrusion is less 
common than many suppose; ju ^  
109 admissible complaints on pri­
vacy .were received in  the 18- 
month period to July 1992.

That there h a v e . been quite 
un justifiable and e^eg io u s 
infringements of the privacy of 
indi-viduals is undeniable. But 
many of these might be better 
dealt with by ti^ ten ing  up on the 
laws of trespass and telephone 
tapping. Until tiiose avenues have 
been fully explored, the case for 
legislation on privacy has yet-to 
be made. ■
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ONE of th e  greatest c an a rd s  of th e  p a s t 
few years has been, t h a t  o rd inary ' 
people need privacy laws to  p ro tec t 
thAm  from  a  rapacious Press.

This m a n tra  is ch an ted  in c e s ^ n tly  by 
politicians w hen in  fa c t  w h a t th ey  
re a l ly  w a n t  is p r o te c t io n  fo r
them^ves. '

To th is  end, th e  beleiagufered a n d  
bru ised  G overnm ent headed  by a 
P rim e M inister who i t  m u s t be sa id  ■ 
— is no th ing  less th a n  p a ran o iac  
ab o u t th e  Press, h as  devoted consider­
able efforts to find ing  ways to  m uzzle 
it. •

Now we have the  Lord C h a n c ^ o r ,  Liord 
M ackay, issuing a  consu lta tive  p ap e r 
on a  new  privacy law.

The ou tstand ing , fu n d a m e n ta l weak­
ness of th is  paper is th a t  i t  takes for 
g ran ted  th a t  wrongs are  being com ­
m itted  o n  a  frequen t basis.

His paper is not founded on actual 
cases. It does not start from reed people 
who have been damped in  specific 
ways. No, it is based on abstract 
theories of human rights — a kind of 
law-making which is wholly alien to 
BritatTL '

W here a re  all these people whose lives 
have been afflicted by Press m tru s -  
tion? In  reality, th e ir  num b ers a re  
tiny  in  relation to th e  m assive daily 
o u tp u t  of television, rad io  a n d  
newspapers.

In  con trast, we can  p o in t to countless 
occasions when th is new spaper h as 
helped people an d  tak en  u p  w orth - 
whhe causes.

B en Silcock was m auled by a  lion. Yes, 
we invaded his privacy, if  you like. I 
W e published photographs a n d  told 
h is  trag ic  story. I t  was on th is  basis ■ 
th a t  we were able to b ring  th e  prob­
lem s of schizaphrenics in to  th e  open 
a n d  se t a  n a tio n a l agenda fo r m uch- 
needed reform s to  help h im dreds of 
sufferers.

Yes, we reported th e  case of th e  58- I 
year-old w om an who is , now p re g n an t 
a f te r  being im pregnated  w ith  ^ g s  in  
Ita ly . We believe th a t  th e  use of mod­
e m  science to  enable older wom en to 
have babies is a  m ajor m oral issue. 
U nder the  so rt of laws proposed by 
Lord M ackay, th e  public m ig h t never 
have know n i t  was going on.

T hese individuals a re  ‘ordina.ry’. B u t le t 
u s  c u t o u t ;he pretence ttxat o rdinary  
people a re  the  rea l issue here. They 
frequen tly  th a n k  us for represen ting  

. th e ir  causes an d  b ring ing  to  a tten tio n  
th e ir  righ tfu l grievances.

No, privacy legislahon s ta r ts  w ith  
politicians who w an t th e ir  personal 
hypocrisies an d  m isdem eanours to  re­
m a in  secret.

T h is  is th e  c u rre n t s itu a tio n  in  P rance 
w here a  privacy law as  vague as a  
cloud was in troduced  in  1970. T he re­
s u lt h as  been a  sup ine Press incapa­
ble of exposing corruption .

I t  h as  also con tribu ted  to  th e  endem ic 
cyn icism  fe lt by  a n  in c reas in g  
n u m b er of F renchm en  ab o u t their 
ru lin g  establishm ent.

In  th is  country , th in k  how R obert 
Maxwell would have loved a  privacy 
law  an d  would have used i t  to  fend 
off all inqiiiries. T he defam ation  laws 
gave h im  too m u ch  p ro tection  as i t  
was.

If people such  as h im  should ever come 
to  know th e  Press can  only fla tte r 
a n d  indulge them , they  would be fa r 
m ore free to lie, ch ea t an d  bully. T h a t 
is n o t m erely a n  u n a ttra c tiv e  pros­
pect. I t  would be the  beginn ing  of the  
end  of a  free, dem ocratic country .
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A lo n e , 
a la w y er
So m e t im e s  th is  Governm ent is im- 

fairly blam ed for m uddling i^ p ti ta d e . 
Sometimes: bu t no t th is  time. The Lord 

Chancellor’s consultation docum ent on 
possible privacy I l l a t i o n  — designed to 
be taken  in  tandem  w ith  an  m finitely de­
layed White P aper on press re g u ^ h o n  — 
is a  muddle w aiting to happen, ^ ^ ^ e  are 
m any psdnful pages of an  im d e r^ d u a te  
beta-m inus essay on th e  difficuliy o f defin­
ing privacy or th e  d istress it e a u s^ . 
“^ m e tiin e s , like G reta Garbo, we w ant to 
be alone; som etimes, like Mae West, we do 
n o t” . But the w itterings su b s^ e  as a  
osition has (politically) to be p u t  T hat 
proposition is  no t th e  one th a t the logic of 
th e  docum ent w ith  its  frequent mvoca- 
tions of the E uropean Convention of 
Hum an R i^ ts ,  clem ly 
tion of the Convention into B n ^ h  mw. It 
is the  invention of yet another bit of l ^ a i  
spatchcockery sitting  alongside Jfw  
and  fee to rt of harassm ent ( i i  it  exists). 
The preferred rou te is civil action through 
the  county courts w ith  a maximum fine of

£10,000 and no ju ries  or legal aid. That 
m akes it a  pretty useless resort for fee 
ordinary person, since most tria ls of any 
complexity would certain ly  wind up as a  
net cash  loss even in  victory. The real 
client list w ill obviously be fee r ich  and 
famous with a  reputation to protect. Not 
surprising, because it was chuntering 
from MPs (and noises off from the .Duch­
ess o f York) which got this waggon on fee 
road in  the first place.

The tru e  focus of the  docum ent is thus 
the press, w ife th a t W hite Paper awaited. 
And here  the muddle becomes a  quag­
mire. Lord Mackay em braces the notion of 
a  le ^ y -q u a lif ie d  voluntary Ombudsman 
sitting in  line beyond a  new spaper’s own 
Om budsm an and the  Press Complaints 
Commission as one transit route to fee 

; county courts. Hopeless, because it  infects 
every step of the p a th  w ith solicitors’ let­
ters, delay and costs. The PCC becomes 

‘ useless: its attem pts a t  commonsense en­
forcem ent of a  code peripheraMsed. No so­
licitor w orth his fee will ta rry  there. The 
second Ombudsman (presmnably w ith a  
power to fine up to  £5000 as the Heritage 
select committee recommended) becomes 
yet another passing link in  this complex 
chain. And w hat of th e  cavernous gap (ad­
m itted by the  Lord Chancellor) between 
defamation, w ith a  ju ry  and unrestrained 
damages, and privacy, w ithout a  ju ry  and 
constrained djmiages, when a  potential lit­
igant has, as so often, the choice of 
actions? T hat m ight be more supportable 
if Lord Mackay had  redeemed h is general 
election p le ^ e  to r^ o rm  the libel laws: 
bu t th is ' is the l ^ a l  profession, and  the 
w ait stretches into eternity. It’s all a  mess; 
and one the more lam entable for the  lack 
of intellectual rigour. It tolls the  death 
knell of voluntary press regulation. It 
profits only the la'wyers. Mae W est would 
have kicked it under the bed.
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WHENEVER you hear politicians and 
lawyers pontificating about how they snp- 
nort fi-eedom of the Press, don’t  take 
it with a pinch of Keep a ceDarful
handy. .. ,,
• The truth is thM the Estabhshment would , 
like to shackle the Press. Those in poahons of 
power want to withhold and re so rt jUforma- 
tion about them which the public has a right
to know. ■ . • , , ,  -

They justify their cover-ups bv' blsahng 
about in&ingements of privacy, and daun to 
be defending the ordinary main and woman m 
the street against Press m tosion. . .

This is the spurious basis of a cqnsultahbn 
oaoer on a posable new dvfl privacy mw, 
pubHshed by the Lord Chaiicellor, which does 
not even come up with a clear denmtioh of 
privacy. . ■

I f  these proposals were already Imr, tpey 
would have prevented newspapers n u k ­
ing TOD A Y revealing the true s t^  of m  
marriage of the future King of England ^
We would have been stopped fi*om;tdlh}g 

you that Johnny Bryan, \dio m  b ^ 'C O i ^ ,
tently ' plyiug .news^pers with ofirtho-record-
briefings saying he was trying to p^csh up the,. 
Yorks’ marriage and was nothing more t h ^  
an honest financial broker, in re ^ ty  
closer to Fei^e than her own hushed. ; ■, • 

And Mr Ikvid  Mellor; who‘once, warned 
the Press that it was “drinking in the last 

saloon” would have kept secret 
fact that, despite being a Governmept mini.v  
ter, he accepted a fireebie hoHday ftom the 
daughter of a PLO offidal' in the rup-up to 
the Gulf War. Nor that, while bemg a.mem­
ber of'the Government that espousdi femily

D aily  M irror  
3 0th  July 1993  
P age 6

values in public, he was unable to keep tus 
trousers on’ in private. ■

Unacceptable
The inability of the ex-Chancellor .Norman 

Lamontto'keep his own finances in order, as 
well as that of the couiitry, would also have 
remained a well-guarded sdxret . .

It doesn’t  matter to the Establishment that 
all. these stories were tme. It doesn’t matter 
that you are able to make up your own mind 
about the issues. What fliey all have in com­
mon is that they present the unaccd>table 
private face of power and privil^e, not the 
PR image. Do as' I say, not as I do. ',

TODA Y does not pretend newspt̂ ers never 
make mistakes. They do, and under laws 
which already exist to protect people’s 
rights, they are punished foir them. '
The consultation paper claims the Press 

will still be able to jiistify a supposed invasion 
of privacy by invokiag public interest in ' its - 
defence. But in many cases the public interest 
cannot be proved without an infiingement of 
this supposed pri'vacy.

There is another even more glaring .defi- 
«ency in the paper’s claim that any . n ^  
privacy law would protect ordinary people. 
L ^ a l aid would not be a'vaikble, effectiveiy 
rufiug out most people firdm b r in ^ g  a case 
to court in the first place. '

Anyone who doubts that the law is a rich 
man’s business should note the £300,0.00 sum 

. Terry Venables has been ordered to pay into 
court to continue his action against Totten- 

I ham Hotspur chainnan 'Alan Sugar.
. Do not be fooled when the Establishment 

claims it is acting ,iu your interests. It is acting 
from motives of self-preservation. TODAY 
serves notice here that we will not be gagged.

Privacy law is absurd
THE Lord Chancellor’s plan to 
create a new law of privacy 
is so absurd that it is difficult 
to believe it came from him.

' L o rd  .M ackay  h a s  p ro v e d  tx> b e  
a  r a d ic a l  a n d  b o ld  le a d e r  o f th e  
le g a l  p ro fe s s io n  •who h a s  n o t  
b e e n  s c a r e d  to  t a k e  o n  th e  
la 'w y e rs ’ v e s te d  i n te r e s t s .

Y e t  now  h e  s u g g e s ts  c r e a t in g  a  
c o n v o lu te d ,  u n n e c e s s a r y  a n d  
u n w o rk a b le  law  t h a t  w il l  o n ly

b e n e f i t  o n e  g ro u p  o f p e o p le . 
L a 'w yers.

There Is no need to have a  privacy 
fcrw to protect ordinary dtizens because  
the press do  not re p o rt their private 
business. What interest w ould there 
be in it?

B u t w e  do r e v e a l  s e c r e ts  a b o u t

p u b lic  figTires to  ex p o se  t h e i r  
s h a m e le s s ,  tw o -fao ed  hsTJO crisy. 
A n d  w e m u s t  h e  free  to  g o  on  
d o in g  so .

A s L o rd  M a c k a y  sa y s , i t  w o u ld  
be r id ic u lo u s  t o  p ro v id e  l e g a l  a id  
to  su p p o r t  p r iv a c y  cases. B u t  th a t  
m e a n s  o n ly  th e  v e ry  r i c h  co u ld  
a ffo rd  to  go to  c o u r t  a n y w a y .

The whole thing is a non­
sense and unworthy of s 
respected Lord Chancellog.
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