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. From:
“‘Sent: -

. To:

: Subject;’

- ‘Attachments: ~

Jon You mlght be |nterested in th|s note No10 requested

' <<Newscorp BSkyB Note for No1O 22 December 2010 doc>>

22 December 201015:25

ZEFF JON;

* RE: NEWSCORPS/BSKYB

_IN.B O]

" © " Newscorp BSkyB ‘Note for No10 - 22 December 2010 doc '

2197

From:

T

Sent: 22 December 2010 15:24

"Tos |

Cc:  Yon.ze

Subject:

NEWSCORPS/BSKYI

haven't qu|te got rid of us)

Regards

Department for Busiriess, Innovation & Skills '|fel: 7215

Just to confirm that yeu will need'to deliver the report to DCMS now on 31
n Zeff is leading on this from now on so you might want to speak to him or
bout handling arrangements (though we will also be-helping DEMS so you

“SKills |

www.bis.gov.uk

Department for Business, Innovation & |

- The Department for Business, Innovation & Skills is building a dynamic and competitive'UK economy by creating the
-+ conditions for business success; promotmg inhovation, enterprise and science; and giving everyonethe skills and
“.opportunities to succeed :
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Newscorp/Bsle Case Process and Handhnq Issues o

- On4 November 201Q, the.BIS Secretary of State issued an mterventlon not|ce Ca
~-requiring Ofcom to undertake an initial investigation into the public mterest cancerns
around plurallty of persons controlllng media enterprises. arising.from NewsCorp’s

proposed purchase of the' remaining shares in BSkyB. He did so havmg con3|dered a

) range of subm|SS|ons ralsmg concerns. about the merger and advrce from Counsel...

Who will take the deC|S|on'?

- .o The DCMS Secretary of State will now take the decision. Legally, it.is- |mportant he e

does so on the merits of the case, ie it is not a collective Cabinet decision, and it is -
_important to avoid any appearance of his independence being compromised. .
- Previously, the BERR SoS’s decision to intervene in the Lloyds/ HBOS merger was -
.+ judicially reviewed on the basis that hIS dlscretlon had been fettered by comments
" by the Chancellor. ' S

s What happens next‘? ST . '
- "o -On31.December 2010, the DCMS SoS W|II receive a report on the publlc interest -
.. issues. raised by the merger from Ofcom. This follows a public consultation. The -

~ report will examine the substantlve issues |nclud|ng those put to the SoS priorto

- - intervention. o

e On receipt of Ofcom’s report, the SoS must decide whether to make a reference to
the Competition Commission (CC) for a full investigation, clear the merger, or '
accept undertakings in lieu of a reference. There is an administrative guideline for.

- the decisions of 10 working days from receipt of the report, though it is acceptable
1o take longer if, for example., the parties were to. offer undertakings. . :

e Ifthe SoS demdes the case should be referred to the CCfora full |nvest|gat|on it
. is opento him instead to accept, from the parties statutory: undertaklngs if he .
- believes these would effectively remedy the concerns -about plurality which he
. “considers are raised by the merger. In assessing the potential for accepting such .
“undertakings, he will take into account their effectiveness in remedylng the
identified concerns as well as the ease of enforcement

o If the.SoS decid_es to refer the,merger to the CC, they will provide a report within
-24 weeks advising whether the merger is likely to operate against the public '
- -interest.and on the appropriateness of any remedies. On receipt of the.CC'’s
“ report, the SoS must take the final decision on whether ornot the transaction. - -
- operates against'the public interest. At this stage, his decisions clearly need to be _
supported by strong evidence if they are to be robust against legal challenge.

What can the SoS do if the merger is against the public interest?

* He may take action he considers reasonable and practicable to remedy any of the
effects that are adverse to the public interest. These are wide ranging powers
which include being able to block a proposed merger, or require the divestment of
shares if the purchase has already taken place. He must do so in a proportionate
way using remedies which are the least intrusive to achieve the objective.

How do the public interest and competition processes interact?

e The public interest intervention has been running at the same time as the
European Commission have been conducting a competition assessment on the’
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* merger. On 21'December, they announced their decision to clear the me
" competition grounds, making clearthis was without prejudice to the separate
. review being undertaken by the UK on media plurality. In-principle, the two .
. .processes are separate and the SoS will.need to assess any pluralrty concerns
T |ndependently of deC|S|ons by the EC about any effects on: competltlon

- When to- publlsh Ofcom’s report

rgeron

The SofS has discretion when to publish the Ofcom report provrded th|s is no later
than when he publishes his decision on whether to make a reference to the CC.

Our recommendation is that the SoS should publish.the report when he a

nnounces

that decision. This.is a market sensitive issue, it appears sensible to do-whatwe

can to reduce media comment and speculatlon about the outcome of the

publrshed only at the time. he announces his decrsron

" Ofcom, however interids to send us.a redacted version of the report, surt
- publication, in the first week of January. 1t would therefore be posslble to
the report at an earlier stage onthe6or7 January :

Could the decision to intervene be successfully challenged?

The original decision to intervene could be challenged on the basis that it

deC|S|on

‘There is bound to be speculatron but this may be greater if the report were made
~’public prior fo- announcing a decision since there would be substantive evidence .
.. and information for the media to analyse and interpret. For that reason it

., reasonable for the SofS to maintain the position that Ofcom’ 's report'shou

would be
Id be. .

able for .
publish:

was

allegedly prejudiced and not made with an open mind. BIS officials, however,

.believe that the ariginal decision was well-founded.. The Secretary of State

considered a wide range of submissions, and Counsel’s clear adV|Ce was that the

' welght of eV|dence was’ in favour of |nterven|ng

Moreover, our lawyers conS|der it. llkely that we could successfully argue that any |
“alleged impropriety would in any event be cured- by the subsequent stages of the

decision process. The initial decision reflects only a view that media plurality may :
be a relevant consideration. . It is for OFCOM to report further on media plurality;;
- and the-decision will now be taken by a dlfferent Secretary of State.

Handllng Media / Parllamentary querles

“In responding to queries, Ministers and off|C|als should av0|d commentlng on the '
. substance of the case or, importantly, appearing to pre-judge the outcome of "

|nvest|gat|ons before considering all the evidence. Decisions fall to be ta

Anticipated Tlmellne

31 December — DCMS receive Ofcom s report
6, 7 January — receive a further two redacted versions from Ofcom — one
be published, and one that can be discussed with NewsCorp.

ken on

their’ merlts by the SofS in accord with his statutory duties under the Enterprise Act.

that Can

6-11 January SofS considers the report, discusses it W|th Ed Richards, Counsel

and officials

11-14 January — NewsCorp given opportunity to make oral representations to BIS
officials and a couple of days to make any further written representations.

17-21 January — DCMS SofS announces his decision
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From: .

. - Sent: - . "23 December 2010 1049 '

o T oho oo TR ZEFRJON ' SRR : -
Subject: - - - . L NEWSCORP/BSKYB CASE HANDLINGISSUES o

Jon Just for the record here s the text we dlscussed/agreed W|th the reference to BIS Legal '

- added: -

_'.'The DCMS Secretary of State is now the deC|S|on taker in the oo -
NewsCorp/BSkyB-case.- Accordingly, Ofcom will deliver their report to DCMS '
“private-office on 31 December. DCMS officials will have policy résponsibility
-+ for-the case and will take the’ lead in advising their Secretary of State onthe - -
. substantive case for referring ; the merger to the Competition Comm|SS|on
consulting Counsel, and handling discussions with NeWsCorp and

 others.. BIS officials/Legal will, howéver, be readily on hand t6 advise pCMs

, officials and Ministers on the process and applicable law, which will include:

- being on hand to attend any case meetings. BIS officials will work with DCMS
-colleagues to provide the assistance needed so that the DCMS Secretary of
State has access to all the advice he needs

Department for. Business, '
' -Innovati_ori & Skills l' |- WWW. b|s gov uk

The Department for Business, Innovatlon & Skills is buﬂdlng a dynamlc and competitive UK economy by .
. creatlng the conditions for business success; promoting-innovation, enterprise and science; and gnvmg
everyone the skills and opportu nities to succeed
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From: - ' , ‘ _ ‘
"Sent: © . " 23December 201011:53 '
STort o o ZEFFJON|
“Subject: .. FW:News Corporation/ Sky: Ofcom

Attachments: Letter to BIS - Ofcom Process.pdf

Jon -could we have an urgent word about this pls -

"From:
Sent: Z3 December 2010 11:39
To:
Cc:

L]

- €ubject: News Corporation/ Sky: Ofcom

 Please final.attached a letter for your attention.

Regards

Hogan Lovells International LLP
Atlantic House

Holborn Viaduct

London EC1A 2FG

www.hoganlovells.com

Hogan Lovells refers to the international légal practice comprising Hogan Lovells
International

LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group (a Swiss Verein), and their
affiliated businesses.. Hogan Lovells International LLP is a limited liability
partnership

registered in England and Wales with registered number 0C323639. Registered office
and principal place of business: Atlantic House, Holborn Viaduct, London EClA 2FG.
Hogan Lovells US LLP is a limited liability partnership reglstered in.the District of
.Columbia. :
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-The word "partner" is used to refer to a member. of Hogan:-Lovells International. LLP 6r
a . . L . ) ) ) . B
partner of Hogan Lovells US LLP, or an employee or consultant with equivalent
standlng and quallflcatlons, and to a partner, member, employee‘or consultant in any
of . . o o :
_ ‘their“affiliated buSLnesses who' has equrvalent standlng A list of the members of-

- Hogan Lovells Internatlonal LLP and of ‘the non-mémbers. who are deSLgnated as. partners,
cand.of thelr respectlve profeSSLOnal quallflcatlons, is open to lnspectlon at the cL
above address. . . : : )
‘Further important lnformatlon about Hogan Lovells can be -found on:
www.hoganlovells.com.

CONFIDENTIALITY. This email and any attachments are confidential, except where'the
email .states it can be dlsclosed, it‘may also.be privileged, ' If received in error;
please do’ : : < Co T i Co

not disclose the contents to anyone, but notify the sender by return email and deleté
this
email (and any~attachments) from your system.

;I;his efnail was received from the INTERNET and‘scan'ned.'b‘y thé Go.vernment Secure Intranet anti-virus -
service supplied by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Cert1ﬁcate

| Number 2009/09/0052.) In case of problems, please call your organisation’s IT Helpdesk. -
)Inmumcat1ons via the GSi may be automancally logged, monitored and/or recorded for legal purposes. -

MOD300007900



For Distribution to CPs

T e T L —/ Hogan Tovells International LLP .
L Hogan . : : A . Atlantic House —

LOVC]].S o ST *__Holborn Viaduct S S
| IN. & 05

" 23 December 2010

Department Tor BUSINESS, Tnnovation and SKINS
1 Victoria Street

London ¢ . : " A k . Ourref- - [
SWAH OET Co . o ~ Matterref - .
Dear

NEWS CORPORATION BRITlSH SKY BROADCASTING OFCOM REPORT

. refer to the' European |ntervent|on not|ce of 4 November 2010 concernrng the proposed
acqursrtron by News Corporation ("News") of the remaining shares in British Sky Broadcastrng
.Group plc that News does not already qwn (“Transactlon") R

As News has made clear in its public statements, it has been shocked and dismayed by the views :

of the Secretary of State for Business, Innovation and Skrlls Dr V|nce Cable wh|ch came to llght ;
durlng the course of 21 December ' : :

We note the 21 December annoUncement by the Prime Minister that all responsibility for
competition and policy issues relating to media, broadcasting, digital and telecoms sectors will be -
transferred immediately to the Secretary of State for Culture, Olympics, Media and Sport. We
also note that this transfer of responisibility includes full responsibility for Ofcom S actrvrtles in
' these areas, mcludrng in relation to the Transactlon - N _— I P

Whlle the removaI of the Secretary of State for. Buslness Innovatlon and Skllls and h|s - ' -
. department from a decision-making role in relation to the Transaction'was clearly required, News :
- still finds itself in the entirely unsatisfactory position that the original decision to issue an
intervention notice under section 67 .of the Enterprise Act 2002 was taken by a Secretary of State
who was motivated by blas

Ofcom is now iri the process on preparrng a report ("Report") by 31 December 2010 on "the
" media publrc interest consrderatlon mentroned in the European |ntervent|on not|ce concerned”,
whrch inthiscaseis:" " - SN s < o C

"the need in relatron to every dlfferent aud;ence in the Unrted ngdom orin a part;cular ‘
area or locality of the United Kingdom, for there to be a sufficient plurality of persons with
control of the media enterprises serving that audience”.

News provided detailed submissions to Ofcom on 23 November and had meetings with Ofcom on
22 November and 2 December.

Ofcom sent its Issues Letter on 10 December. News met Ofcom on 15 December to provide its’
initial comments on the Issues Letter and to seek clarification of the issues identified by Ofcom

Hogan Lovells International LLP is a limited liability partnership registered in England and Wales with registered number OC323639 and is regulated by the Solicitors
Regulalion Authority of Engtand and Wales. Registered office and principal place of business: Allantic House, Holborn Viaduct, London EC1A 2FG.

The word "partner” is used to refer to a member of Hogan Lovells Internationat LLP, or an employee or consultant with equivalent standing and qualifications. A list of the
members of Hogan Lovells International LLP and of the non- -members who are designated as partners, and of their respective professional qualifications, is open to

inspection at the above address.

Hogan Lovells refers to the international legal praclice comprising Hogan Lovells International LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group (a Swiss
Vereln), and their afiiliated businesses with offices in: Abu Dhabi  Alicante Amsterdam Baitimore Beijing B8erin Boulder Brussels Caracas Colorado Springs
Denver Dubai Dusseldorf Frankfurt Hamburg Hanoi Ho Chl! Minh City Hong Kong Houston London Los Angeles Madrid Miami  Milan Moscow Munich
New York  Northern Virginia Paris  Philadelphia Prague Rome San Francisco Shanghai  Silicon Valley Singapore Tokyo Warsaw Washington DC
Associaled Offices: Budapest Jeddah Riyadh Ulaanbaatar Zagreb
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- T - 2'3_"December-.2('),1vt)

and the reasons, in the light of the relevant legal test, why Ofcom expressed these to be
concerns relevant to the appllcatron of that test. |

News formed the clear view from the meetlng on 15 December that Ofcom has |dent|f edi |ssues
“which are not relevant for the appllcatlon of the relevant legal test correctly understood Ofcom' s
failure to relate its preliminary analysis to the overrldlng issue of the sufficiency of media plurallty
for a relevant audience in the UK effectively deprived News of any opportunity to understand and
* comment on Ofcom s analysrs before Ofcom reports ta the Secretary of State. In addition, News
considers that in its Issues Letter Ofcom did not carry out a proper analysis of the range and
. varlety of voices ‘available to-a UK audience. News submrtted a furthér written” submission on 17
December setting out the erfors in Ofcom's approach and |dent|fy|ng what it believes to be the
correct approach to the appllcatron of the relevant legal test.. : :

News continues to believe that, focusing on the legal test rather than the plethora of
unsubstantiated assertions that are madée by complainants, the issues in this case are in fact -
quite well defined and straightforward and that the Transaction cannot be said to lead to any
reduction in. the suffi iciency. of plurallty :

. Notthhstandmg the opportunlty to make subm|ss|ons ta Ofcom News remains deeply concerned
that the approach adopted by: Ofcom will fesult in a Report which will not provide-a proper basis
“on which the Secretary.of State. (now the Secretary of State for Culture, Olympics, Media and
*-Sport) can exefcise his judgment as to whether the relevant legal test i i or is not satisfied or,
therefore, whether to refer or not to refer the Transaction to the Competition Commission. News
will in parallel be issuing a Freedom of Information Act request aimed at establishing whether and
.how, and if $o in what terms, the biased approach of the Secretary of State for Busrness '
" Innovation and Skills may have been communicated to Ofcom in relation to'its review.

_In the light of these deep concerns, and in view of the transfer of responsibility of relevant -
~. functions, we would be grateful if you could please confirm the relevant contact(s) at the
- Department for Culture, Media and Sport with whom we ‘should liaise in the first instance in
' relation to the ongomg publ|c interest review of the Transaction. In partlcular. it is imperative that
‘News receives a copy of the Report to afford it the adequate opportunity to make written-and oral , -
} SmeISSIOnS to the Secretary of State for Culture; Olymplcs ‘Media and Sport before he exercises
-his judgment and makes a decision. In the absence of such an opportunrty, News respectfully
‘submits that its rights of defence and due process W|ll have been infringed. . .

‘We therefore formally request you to confirm that the Department will ensure that:' |
“(a) - a copy of the Report will be made avallable to News, and A

(b)- " .News wlll be afforded the. adequate opportunlty to make wrltten and oral ) S
o ‘submlsslons on it before the Secretary. of State for. Culture, Olymplcs Med|a and o
Sport'exercises his judgment and takes a decision.: :

!

Yours sincerely : . ‘ . .

cc Allen & Overy LLP

Hoaan Lovells
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IN. B 06
From: -~ _ : | |
“Sent: . . . .- . 23 December201013:41
. To: - o
e
ZEFF JON
' o KILGARRIFF PATRICK S
Subject: o , ~ RE: News Corporation/_ Sky: Ofcom

Thank you On your question about future process DCMS off|C|als WI|| now be

' handling this case and the relevant contacts are Jon Zeff, | land Patrick
. Kilgarriff: | have forwarded your letter to them and they will repIy shortly In the meantlme | can,
conflrm recelpt of your FOI request

. Andrew Rees =

' From \

. ASent 23 Decernber 2010 11: 39

- _. Subject: News Corporation/ Sky: Ofcom’"

: 'Please final attached a Ietter for your attentIOn

v Regards

Hogan Lovells International LLP
Atlantic House

Holborn Viaduct

London EC1A 2FG

wWww, hoganlovells com

£ L DS T AT 5 eI LRI L LT LA S e TNL L

Hogan Lovells refers to the international legal practice comprising Hogan Lovells

1
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Internatlonal L o o . W e B
LLP, Hogan Lovells US LLP, Hogan Lovells Worldwide Group -{a Swiss Verein), and their
affiliated businesses. Hogan Lovells International LLP is a limited liability
partnership ' ' - '

registered in England and Wales w1th registered pumber 0C323639. Registered‘office
.eand prlnc1pal place of business: Atlantlc House; Holborn Vladuct London .EC1A 2FG.
Hogan | Lovells us LLP lS a llmlted llablllty partnershlp reglstered ln the DlStrlCt of
'Columbla oL

.The Word Tpartner".is used to'refer to a'member of,Hogan-Lovells International.LLP.or.
partner of Hogan Lovells US.LLP, or an employee or consultant w1th equlvalent
standlng and quallflcatlons, and to a partner, member, employee or consultant in any

- .of

their affiliated buslnesses who has - equivalent standing. A list of ‘the members of
Hogan Lovells. International LLP and of the non-members who are designated as partners,
ahd of their respective professiohal dqualifications; is open to inspection at the
above address. '

© Further impertant 1nformatlon about Hogan Lovells can be found on

WWW. hoganlovells com. ;

. CONFIDENTIALITY ThlS emall and any attachments are confldentlal except where the
email states it can be dlsclosed it may also be perlleged If recelved ln error,
ease-do. 7 .- . :

not disclose the contents to anyone, but notlfy the sender by return emall and delete
this : :

: email (and any,attachments)]from'your{system.”u
This email was received from the INTERNET and scanned by the Gc')vernmént Secure Intranet anti-virus '
service supphed by Cable&Wireless Worldwide in partnership with MessageLabs. (CCTM Certificate

" Number 2009/09/0052.) In case of problems, pleasé call your organisation’s IT Helpdesk.. .
Communications via the GSi may be automatically logged monitored and/or recorded for 1ega1 purposes
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