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W ritten  ev idence  for th e  Jo in t C o m m ittee  o n  th e  D raft D efam atio n  B ill.
F rom  T im  C rook, S en io r L ectu rer, M ed ia  L aw  &  E th ics, D epartm en t o f  M ed ia  &  
C om m u n ica tio n s, G o ld sm ith s, U n iv e rs ity  o f  L o ndon , au th o r o f  ‘C o m para tive  M ed ia  
L aw  &  E th ic s ’ p u b lish ed  b y  R o u tled g e  in  2009  and  its co m pan ion  w eb -site  
h ttp ://w w w .m a-rad io .g o ld .ac .u k /cm le , a  jo u rn a lis t  o f  36 years at th e  tim e  o f  
su bm ission , and  a b ack g ro u n d  in  teach in g  m ed ia  law  and  e th ics p ro fess io n a lly  and  in  
h ig h er ed u catio n  since 1982.

1 ap o log ise  to  the  co m m ittee  fo r th e  la teness o f  th is  su b m iss io n  and  ackn o w led g e  th a t 
y o u  have rece iv ed  ex ce llen t an d  m o re  au th o rita tiv e  ev id en ce  from  p ro fesso rs , ed ito rs  
and  m em b ers o f  the  legal p ro fe ss io n  and  ju d ic ia ry  w h o  are  fa r m ore  sen io r and  
d istin g u ish ed  th an  m yself.

I com m en d  the  b r illian t w o rk  o f  L o rd  L este r Q C  o f  H em e  H ill, H ea th er R o g ers Q C , 
and  S ir B rian  N e ill, a lo n g  w ith  th a t o f  the  M in is try  o f  Ju s tice  and  P arliam en ta ry  legal 
adv isors w hose  co n su lta tio n  d o cu m en t is a  m o d el o f  clarity .

I w ish  to  b rie fly  su pport a ll o f  the  p ro p o sa ls  fo r re fo rm  as rep resen tin g  p ro g ress  in 
dealing  w ith  the socia l, p o litica l and  cu ltu ra l p ro b lem s o f  cu rren t E n g lish  and  W elsh  
defam atio n  law  in restric tin g  freed o m  o f  ex p ressio n  in  th e  dem o cra tic  con tex t. I w ish  
to  p u t fo rw ard  som e arg u m en ts  and  ideas fo r rad ica l re fo rm  th a t a rise  fro m  m y  
in terest in m ed ia  law  and  e th ics from  a  co m p ara tiv e  persp ec tiv e .

1. S ince the  p u b lica tio n  o f  m y  b o o k  in  2009  and  su b m iss io n  to  the  H o u se  o f
C om m ons Select C o m m ittee  o f  C u ltu re , M ed ia  &  S port en q u iry  in to  p ress  stan d ard s, 
p riv acy  and  libel, I have  b een  ad v an cin g  a  m o re  co n stitu tio n a l se ttlem en t o f  th e  ro le  
o f  m ed ia  law  and e th ics in  th e  U n ited  K in g d o m  th ro u g h  low  cost res to ra tiv e  ju s tic e  
p rocesses and  m ethods th a t channel a ll leg a l d ispu tes, litig a tio n  and  indeed  c rim in a l 
issues th ro u g h  an  all en co m p assin g  in d ep en d en t s tru c tu re  o f  m ed ia  reg u la tio n  b ased  
o n  ap o logy , case con ferencing , m ed ia  h a rm  ev a lu a tio n , and  v ic tim  face-to -face  
reso lu tio n , m ed ia tio n , a lte rn a tiv e  d isp u te  reso lu tio n , a rb itra tio n  and  co m p en sa tio n  
schem e jo in t funded  b y  the  in d u stry  an d  sta te  p rio r to  last reso rt sp ecia lis t m ed ia  h ig h  
co u rt p ro ceed in g s. ■ T hese  are  se t o u t at
h ttp ://w w w .p u b lica tio n s .p a rliam en t.u k /p a /cm 2 0 0 9 1 0 /cm se lec t/cm cu m ed s/m em o /p res 
s /m  13002.h tm  and  I on ly  w ish  to  d irec t y o u r co m m ittee  to  n ew  p ro posa ls  and  d e ta il 
in  resp ec t o f  d e fam atio n  and  ho w  th ese  co u ld  b e  d ev e lo p ed  in the  ligh t o f  th e  
an n o u n cem en t o f  L o rd  Justice  L ev e so n ’s enq u iry  in to  m ed ia  e th ics and  regu la tion , 
[set o u t in m ore  deta il at 4.]

2 . T he k ey  strugg le  fac in g  th e  U n ited  K in g d o m  ju d ic ia ry  and  P arliam en t at
W estm in s te r  is the rese ttin g  o f  the  co n stitu tio n a l im p era tiv e  o f  freedom  o f  ex p ressio n  
in re la tio n  to  liberty  and  dem o cracy . I b e liev e  it is u n d e r th rea t on  th ree  levels: '

a) T he d im in ish in g  v a lue  an d  o p e ra tio n  o f  p r io r  res tra in t in  re la tio n  to  libel, 
p rivacy , ad m in is tra tio n  o f  ju s tic e  and  n a tional security . N e ith e r P arliam en t no r 
the ju d ic ia ry  have ap p rec ia ted  th a t cou rt in ju n c tio n  in  any  co n tex t m u st be  a 
tru e  ex cep tio n  and  th a t freedom  o f  ex p ress io n  d escen d s in to  an  au th o rita rian  
con tex t th ro u g h  co u rt o rd ers  res tric tin g  p u b lica tio n  o f  tru th  and  falsity  th a t are 
b in d in g  on th ird  p arties , contra mundum, re tro sp ec tiv e  and  p ro h ib itiv e  o f  
in fo rm atio n  su p pressive  o rders th em se lv es . I b e liev e  that I d id  w arn
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P arliam en t in  2009  th a t cen so rin g  in fo rm atio n  th a t th e  pub lic  reg ard s  as b e in g  
in  the  ‘pub lic  in te res t’ w ill u n d erm in e  the  au th o rity  o f  the  courts and  I fear 
recen t m an ifesta tio n s o f  c iv il d iso b ed ien ce  o f  such , cou rt o rders th ro u g h  n ew  
m edia , and  the  rea lity  o f  co m m u n ica tio n  in  th e  g lobal con tex t in d ica te  th a t m y  
ap p reh en sio n  w as n o t un fo u n d ed . I s tro n g ly  b e liev e  the  co m m u n ica tio n  o f  
h a rm  m u st be  rem ed ied  b y  dam ages and  n o t by  p rio r res tra in t in  secre t 
hearin g s. T he ratio decidendi in  B o n n ard  v  P e rry m an  1891 needs rea ffirm ing , 
s tren g th en in g  and  sta tu to ry  au thority .

b) S ince 2000, the  ju d ic ia ry  has tak e n  the  w ro n g  ro u te  in  dev e lo p in g  a  co m m o n  
law  stare decisis o f  resp ec t fo r the  rig h t o f  p riv acy  th ro u g h  p rio r res tra in t and  
dam ag es on  m ed ia  p u b lica tio n  b y  g iv ing  effec t to  E C H R  ju risp ru d en ce  and  
ap p ly in g  an  in tense  focus o f  a  b a lan c in g  exerc ise  b e tw een  A rtic les  8 and  10. 
P arliam en t, in m y  o p in ion , d irec ted  th ro u g h  s ta tu to ry  refe ren ce  that there  w as 
a  U K  m arg in  o f  ap p rec ia tio n  g iv ing  freed o m  o f  ex p ressio n  p rio rity  and  
parad ig m atic  im portance . T h e  H u m an  R igh ts  A c t sp ec ifica lly  d irec ted  the  
cou rts  to  g ive particu la r reg a rd  to  A rtic le  1 0 .1 reg re t to  say  th e  cou rts  have no t 
b een  d o in g  th is  and  it is o f  g rea t co n cern  to  m e th a t th ey  have  changed  the  
B ritish  C o n stitu tio n  w ith o u t p ro p er defe rra l and  re fe ren ce  to  P arliam en t. T he 
co llapse  o r read in g  o f  ‘rig h t to  rep u ta tio n ’ in  th e  ligh t o f  A rtic le  8 w as n o t a 
m atte r fo r the  courts th ro u g h  E C H R  case  law  o rig in a tin g  from  co n tinen ta l 
ju risd ic tio n s . P rio r res tra in t o n  th e  p u b lica tio n  o f  tru th  o n  th e  basis  th a t zones 
o f  p riva te  in te rac tio n  re la te  to  in fid e lity  and  p artic ip a tio n  in the  sex  industries 
as a  co n sum er w en t far b e y o n d  th e  rem it o f  ju d ic ia l d isc re tio n  and  h ad  no t 
b een  g iv en  the  g reen  ligh t in  the  H u m an  R ig h ts  A ct. In  m y  o p in io n  the  
estab lish m en t o f  the  to rt o f  d e fam atio n  as a  rig h t to  rep u ta tio n  in A rtic le  8, the 
estab lish m en t o f  a  to rt o f  p riv acy  th ro u g h  h u m an  righ ts  ju risp ru d en ce  h ave  to  
be  m atte rs  fo r P arliam en t s ince  th ey  a ffec t th e  b ed ro ck  o f  B ritish  
co n stitu tio n a l righ ts  and  the  b a lan ce  o f  pow er.

c) C o n v erse ly  P arliam en t has fa iled  to reco g n ise  and  resp ec t the  ju d ic ia ry ’s 
ex h o rta tio n  to  p reserve  th e  co n stitu tio n a l p rin c ip le s  o f  op en  ju s tic e  that 
defen d an ts  and  the  w id e r p u b lic  m u st k n o w  the  ev id en ce  b e in g  ad d u ced  to  
p ro secu te  and  conv ic t crim e. T h is  op en  ju s tic e  p rin c ip le  is a lso  fundam en ta l to  
c iv il litig a tio n  in  th e  pu rsu it o f  rem ed ies  b y  c la im an ts. It w as w ro n g  o f  
P arliam en t no t to  fo llo w  the  ju risp ru d en tia l p rin c ip les  dec id ed  b y  the  H o use  o f  
L ords in  R  V D avis 2008 . [D av is, R  v  [2008] U K H L  36 (18 June  2008)] T he 
co n c lu sio n  o f  the  Ju stice  rep o rt o f  20 0 9  ca lling  fo r an  end  to  the  use  o f  secre t 
ev idence  is acu te ly  re lev an t and  correct: ‘S ecre t ev id en ce  is un re liab le , u n fair, 
un d em o cratic , u n n ecessa ry  and  d am ag in g  to  b o th  n a tio n a l secu rity  and  th e  
in teg rity  o f  B rita in ’s co u rts .’ I fu lly  endorse  the  recen t ru ling  o f  the  S uprem e 
C ourt in  A1 R aw i v  S ecu rity  S erv ice  [A1 R aw i &  O rs v  T he S ecu rity  S erv ice  & 
O rs [2011] U K S C  34 (13 Ju ly  2011)] and  s trong ly  u rg e  P arliam en t to  re triev e  
ou r n a tional d ig n ity  and  lib e rta rian  au th o rity  o n  th is  issue. In  ad d itio n  p u b lic  
d issem in a tio n  o f  th e  id en tity  o f  d e fen d an ts  and  leg a l parties  to  an y  fo rm  o f  
litig a tio n  is a lso  a  m atte r th a t can n o t be  co m p ro m ised  ex cep t in  on ly  the  m o st 
ex cep tio n a l o f  c ircu m stan ces G u ard ian  v  A h m ed  [G u ard ian  N ew s and  M ed ia  
L td  &  O rs, R e H M  T reasu ry  v  A h m ed  &  O rs [2010] U K S C  1 (27 Jan u ary
2010)] and  I do  th in k  th is  req u ires  s ta tu to ry  en ac tm en t o r au th o rita tiv e  
d ec la ra tio n  in  a  w ritten  co n stitu tio n .
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3. D raft D efam atio n  B ill p roposals.
1 su p p o rt the  c lause  1 d efin itio n  o f  d e fam atio n  as a  "substan tia l harm " test. I w o u ld  
su p p o rt the  in se rtio n  o f  th e  w o rd  ‘se rio u s’ in  th e  test. I b e liev e  th a t th is  sh o u ld  s lu ice ­
gate  ou t triv ia l ac tio n s and  b eg in  a  p ro cess  o f  reco g n is in g  th a t dam ag e  to  rep u ta tio n  
needs to  be  p ro v ed  in m ate ria lis t ra th e r th an  em o tio n a l te rm s. I w o u ld  go fu rth er and  
requ ire  the  a ssessm en t o f  dam ages to  b e  b ased  o n  p ro v ab le  ev id en ce  ra th e r th an  a 
p resu m p tio n  o f  dam age to  feelings. It is lo g ica l th a t i f  d e fam atio n  w ere  b ased  on 
p rovab le  m ate ria lis t dam ag e  ra th e r th an  a  p resu m p tio n  o f  harm  to  fee lings, freedom  o f  
ex p ressio n  w o u ld  be  p ro m o ted  on  m an y  levels. T h is w o u ld  he lp  to  d istin g u ish  the 
E n g lish  and  W elsh  co m m o n  law  em p h asis  o f  libel and  slan d e r re la tin g  to  econom ic 
and  socia l sta tus ra th e r th an  the  con tin en ta l c iv il law  p rin c ip le  o f  em o tio n a l sen sib ility  
b ased  o n  h o n o u r and  d ign ity .

I reg ard  c lause  2 and  the  d rafting  o f  the  defen ce  o f  resp o n sib le  p u b lica tio n  in  the  
pub lic  in te rest as p ro g ress  and  th is  sh o u ld  overco m e the  concerns asso c ia ted  w ith  the 
ex isting  R ey n o ld s  defence. I w o u ld  c la rify  the  m ean in g  o f  “pub lic  in te rest” to 
recogn ise  th e  p lu ra lity  o f  th e  m ed ia  m ark e t p lace  and  no t to  d e te rm in e  any  h ie ra rch y  
o f  p u b lic  in te rest co m m unica tion . I am  in fav o u r o f  th e  pub lic  in te rest th re sh o ld  o f  
libe l de fen ce  d ev e lo p ed  b y  the  U n ited  S ta tes S uprem e C o u rt set a t th e  level o f  
‘reck less  d isreg a rd  fo r th e  tru th ’ and  ‘ac tu a ted  b y  m a lic e ’ th a t h as  b een  ad o p ted  by  
Ind ia, A rg en tin a  an d  o th er legal ju risd ic tio n s . I a lso  th in k  th e re  is m erit in  dev e lo p in g  
a  d istin c tio n  b e tw een  p u b lic  in te rest an d  p riva te  c la im an ts.

In  re la tio n  to  c lause  3 and  tru th  I reg a rd  th e  p ro p o sed  ch anges to  th e  defence  o f  
ju s tif ic a tio n  as p ro g ress , b u t I w o u ld  go fu rther to  rev e rse  th e  b u rd en  o f  p ro o f  in 
re la tio n  to  all c la im an ts and  b rin g  o u r p o s itio n  in  line  w ith  ou r co m m o n  law  cousin , 
th e  U .S .A .

I am  in favour o f  the  p ro p o sed  changes to  the  ex is tin g  defen ce  o f  h o nest co m m en t set 
o u t in  c lause  4. I th in k  its re la tio n sh ip  to  th e  resp o n sib le  p u b lica tio n  d efence  is  c lear 
and  appropria te .

I su p p o rt th e  p ro p o sa ls  in  c lause  5 to  ex tend  the  defences o f  ab so lu te  and  q ualified  
p riv ileg e . I w o u ld  s im p ly  ex tend  the  rep o rtin g  p riv ileg e  in  re la tio n  to  P arliam en t to  an 
ab so lu te  level to  g ive  m ed ia  p u b lica tio n  th e  eq u iv a len ce  o f  th e  p riv ileg e  re la tin g  to 
P arliam en ta rian s . I strong ly  d isag ree  w ith  th e  curren t L o rd  C h ie f  Justice  that th ere  can 
b e  an y  co n stru c tio n  o f  co n tem p t on  th e  part o f  m ed ia  rep o rtin g  o f  an y th in g  sa id  in  
P arliam en ta ry  p ro ceed in g s on  the  b as is  o f  ‘b ad  fa ith .’ T h e  p u rp o se  o f  section  9 o f  the  
B ill o f  R igh ts  o f  1689 w as to  g ive P arliam en t co n stitu tio n a l au th o rity  ov er the  
ju d ic ia ry  in  resp ec t o f  freed o m  o f  ex p ressio n . T h is  h as to  b e  ex ten d ed  to  all areas o f  
m ed ia  rep o rtin g  in  the  early  2U* cen tu ry  and  th e re  sh o u ld  b e  no do u b t at a ll that 
accu ra te  and  fa ir  rep o rtin g  o f  an y th in g  sa id  in  P arliam en t, w h e th e r m alic io u s o r in 
d efiance  o f  any  k in d  o f  ju d ic ia l in ju n c tio n , is p ro tec ted  and  p riv ileged .

I th in k  the  d istin c tio n  d raw n  b e tw een  ab so lu te  and  q u a lified  p riv ileg e  shou ld  on ly  
rem a in  in  resp ec t o f  qu a lified  p riv ileg e  b e in g  su b jec t to  co n trad ic tio n  o r ex p lan a tio n  
w ith  th e  m ed ia  p u b lish e r b e in g  g iven  a  reaso n ab le  tim e  to  p u b lish  any  such  resp o n se  
w h e th e r sough t o r not.
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T h e  issue o f  co n tem poraneous rep o rtin g  does n o t app ear to  h ave  any  p rac tica l h earin g  
on  the  p u b lica tio n  and  rep o rtin g  in  a  m u lti-m ed ia  age.

I reg ard  the  ex ten sio n  o f  qu a lified  priv ilege  to  p ro tec tio n  g iven  to  co p ies o f  and  
ex tracts  from  m ateria l and  sc ien tific  and  acad em ic  con fe ren ces as rep resen tin g  
ex cellen t re fo rm  and  p rogress. I w o u ld  ex ten d  the  acad em ic  qu a lified  p riv ileg e  to  
peer-rev iew ed  academ ic  jo u rn a ls . I su pport ex ten d in g  qu a lified  p riv ilege  to  rep o rts  
re la tin g  to  pub lic  co m pan ies e lsew h ere  in  th e  w orld . I su p p o rt ex ten d in g  q ualified  
p riv ilege  to  fa ir  and  accu ra te  co p ies o f, ex trac ts  from , o r su m m aries o f  the  m ateria l in  
an  arch ive, w here  the  lim ita tio n  p e rio d  fo r an  ac tio n  ag a in st the  o rig in a l p u b lish e r o f  
th e  m ateria l u n d e r the  n ew  sing le  p u b lica tio n  ru le  has  exp ired . I w o u ld  a lso  su p p o rt 
the  req u est from  the  N atio n a l A rch iv es  fo r a  specific  p riv ileg e  re la tin g  to p rev io u sly  
u n p u b lish ed  d o cu m en ts  that are in  th e  p u b lic  in terest.

In  m y  o p in io n  there  w o u ld  b e  m erit in th e  D efam atio n  B ill c la rify in g  th a t m ed ia  
con ferences th a t are  accessib le  b y  m em b ers  o f  th e  p ub lic  fall u n d er the  d efin itio n  o f  
‘pub lic  m ee tin g s’ and  th a t th e  q u a lified  p riv ilege  sub jec t to  ex p lan a tio n  or 
co n trad ic tion  also  ap p lies  to  p ress re leases  p u b lish ed  in  re la tio n  to  such  conferences. 
W hilst the  H o use  o f  L o rd s ru lin g  in  T u rk in g to n  v  T he T im es  in  2000  [T urk ing ton  and  
O thers v. T im es N ew sp ap ers  L im ited  (N o rth e rn  Ire land ) [2000] U K H L  57 (2nd  
N o v em b er, 2000)] p ro v id ed  a  co m m o n  law  ex ten s io n  o f  th e  qu a lified  p riv ileg e  
defence , I w o u ld  u rge  th e  co m m ittee  to  co n sid er in tro d u c in g  a  reco g n itio n  th a t m ed ia  
in te rv iew s reco rd ed  o r co n d u c ted  b y  the  m ed ia  con fe ren ce  p artic ip an ts  w ith in  24 
ho u rs  o f  the  con fe ren ce  re ta in ed  th e  sam e p riv ileg e  p ro v id ed  th ey  rep resen ted  a  fair 
and  accu ra te  ex p ressio n  o f  th e  m atte rs  co m m u n ica ted  at th e  p ress  conference.

I w o u ld  also  u rg e  the  co m m ittee  to  in tro d u ce  a  qu a lified  p riv ileg e  fo r rep o rtin g  new s 
agency  m ate ria l in  o rder to  p ro tec t su b scrib er n ew s o rg an isa tio n s from  any  
in ad verten t rep u b lica tio n  o f  d e fam atio n  co n ta in ed  in  n ew s ag en cy  d istrib u tio n . S uch  a 
defence  to d efam atio n  is ava ilab le  in  a  n u m b er o f  U .S . sta te  ju risd ic tio n s .

I fu lly  su pport the  p roposa ls  set o u t in  c lause  6; in  resp ec t o f  th e  sing le  p u b lica tio n  
ru le . T he “m ate ria lly  d iffe ren t” tes t is  w ell th o u g h t o u t and  co n stru c ted  and  I am  
con fid en t that th e  p ro p o sa ls  ad eq u a te ly  p ro tec t p e rso n s w h o  are  (alleged ly ) d e fam ed  
b y  m ate ria l th a t rem a in s  accessib le  to  th e  pub lic  a fte r th e  o n e -y ea r lim ita tio n  p eriod  
h a s  exp ired .

I fu lly  support the  p ro p o sa ls  set ou t in  c lause  7 in  resp ec t o f  ju risd ic tio n  -  "L ibel 
to u rism ."  T he d raft b ill o ffers an  ex ce llen t so lu tio n  in  th e  con tex t o f  the  U K ’s 
o b lig a tio n s to  E u ropean  U n io n  law . C lau se  7 e ffec tively  chan g es the  law  so th a t a 
co u rt does n o t have  ju risd ic tio n  to  h ear and  de te rm in e  a  c la im  to  w h ich  th e  c lause 
ap p lies u n less  it is sa tisfied  that, o f  all the p laces  in  w h ich  th e  s ta tem en t co m p la in ed  
o f  has b een  pub lished , E n g lan d  a n d  W ales is c lea rly  the  m o st ap p ro p ria te  ju risd ic tio n  
in  w h ich  to  b rin g  an  ac tio n  in  resp ec t o f  the  s ta tem en t.

I oppose  any  m o v e  to  ab o lish  th e  ex is tin g  p resu m p tio n  in fav o u r o f  tria l b y  ju ry . I 
b e liev e  P arliam en t and  th e  Ju d ic ia ry  u n d eres tim ate  th e  co n stitu tio n a l im p ortance  o f  
ju ry  p artic ip a tio n  in  m atte rs  o f  fac t co n cern in g  freedom  o f  speech . A  verd ic t on  
w h e th e r dam ag es shou ld  b e  aw ard ed  in  resp ec t o f  co m m u n ica tio n  is as im p o rtan t as 
th a t re la tin g  to  u n law fu l im p riso n m en t b y  the  p o lice  o r an y  o th er p u b lic  au tho rity . It is
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fundam en ta l to  civ il lib e rty  and  dem o cra tic  acco u n tab ility , and  the  ju ry ’s ro le  is bo th  
p ractical and  sym bolic  in  ex p ressin g  an  u n d ers tan d in g  o f  o rd inary  an d  na tu ra l 
m ean in g  in  th e  social, p o litica l and  cu ltu ra l con tex t. T h e  ju ry  rem ains one  o f  th e  las t 
bu lw ark s ag a in st abuse  o f  p o w er b y  ex ecu tive , leg is la tu re , and  ju d ic ia ry . T h e  rig h t to  
tria l b y  ju ry  shou ld  b e  g iv en  the  sam e co n stitu tio n a l sta tu s as it rece ives in  th e  U S A .

4. C o n su lta tio n  issues

In the  lig h t o f  recen t ev en ts  co n cern in g  the  co n d u c t o f  the  p ress in  o b ta in ing  
in fo rm atio n  fo r the  p u rp o ses  o f  p u b lica tio n  and  th e  p u b lic  d isobed ience  o f  court 
o rders re la tin g  to  p rivacy , I w o u ld  su ggest th e  co m m ittee  tak es  a  rad ica l ap p ro ach  to  
d raftin g  leg is la tio n  so that all d e fam atio n  p ro ceed in g s  h av e  to  rev ert to  a  M ed ia  L aw  
and  E th ics R esto ra tiv e  Justice  C o m m issio n  th a t co m b in es the  p u rposes o f  O fcom , 
B B C  T ru st and  P ress C o m p lain ts  C o m m iss io n  regu la tion . I w o u ld  su g g est th e  fund ing  
o f  such  a  co m m issio n  w ere  b ased  o n  a  p a rtn ersh ip  b e tw een  m ed ia  in d u stry  and  the  
state w ith  p ub lic  fu n d in g  m atch in g  p o u n d  for p o u n d  co n trib u tio n s fro m  m ed ia  
co m pan ies and  o rgan isa tions.

T he C o m m iss io n  w o u ld  b e  in d ep en d en t o f  g o v ern m en t and  P arliam en t, b u t have  
investiga to ry , p ro -ac tiv e  and  co m p en sa to ry  p o w ers  w ith  dam ag es cap p ed  at £10 ,000  
and  the  p u b lica tio n  o f  the  co m m iss io n ’s ad ju d icatio n s. E ach  side w o u ld  be  o b lig ed  to 
pay  th e ir  o w n  costs.

A n y o n e  co m p la in in g  o f  d e fam atio n  (a  false  p u b lica tio n  causing  serio u s and  
su bstan tia l h a rm  to  rep u ta tio n ) w o u ld  b e  o b liged  to  e lec t a  p ro cess  o f  m ed ia tio n  or 
a lte rn a tiv e  d isp u te  reso lu tio n , w ith  th e  fo rm er p rocess h av in g  the o p tio n  o f  case 
con ferencing . In  A D R , th e  C o m m issio n  w o u ld  have th e  reso u rces  to  p ro v id e  adv ice  
and  rep resen ta tio n  w here  a  litig an t in  p e rso n  co u ld  n o t a ffo rd  specia lis t legal advice. 
T he d efam atio n  law  ap p lied  b y  th e  C o m m iss io n ’s m ed ia tio n  and  A D R  pro cesses  
w o u ld  b e  th a t set ou t in  the p ro p o sed  D efam atio n  B ill as  w e ll as ex isting  and  re lev an t 
E ng lish  and  W elsh  co m m o n  law .

I w o u ld  p ro p o se  th at th o se  d isp u tes  in  d efam atio n  th a t co u ld  n o t be  reso lv ed  b y  the  
C o m m iss io n ’s m ed ia tio n /A D R  p rocess, o r as an  appeal ag a in st the  C o m m iss io n ’s 
A D R  co u ld  th en  p ro ceed  to  the  sp ec ia lis t M ed ia  H ig h  C ourt w h ere  th e  dam ag es 
w o u ld  still be  capped  at £10 ,000 , w ith  each  side  o b lig ed  to  pay  th e ir  o w n  costs 
w h a tev er the  ou tcom e, and  there  b e in g  the  U S co n stitu tio n a l pub lic  in te rest defence 
standard  o f  ‘reck less  d isreg ard  fo r th e  tru th ’ and  ‘ac tu a ted  b y  m a lic e ’ standard  
ap p ly in g  to  pub lic  in te rest c la im ants.

A s m y  su b m issio n  is c lose  to  th e  las t day  fo r pub lic  co nsu lta tion , I rea lise  th e  
co m m ittee  is u n lik e ly  to req u ire  o r n eed  an y  o ral ev id en ce  o n  th is  su bm ission , b u t I 
rem a in  w illin g  and  av a ilab le  sh o u ld  it b e  requ ired .

T hese  v iew s are p ersonal to  m e and  do  n o t rep resen t any  p o licy  p o sitio n  o r v iew  tak en  
b y  any  o rg an isa tio n  th a t em ploys m e o r h ires m e in  any  con tex t.
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