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W ritten  e v id e n c e  for  th e  Jo in t C o m m itte e  o n  th e  D raft D e fa m a t io n  B il l .
F ro m  T im  C ro o k , S e n io r  L ectu rer , M e d ia  L a w  &  E th ic s , D e p a rtm en t o f  M e d ia  &  
C o m m u n ic a tio n s , G o ld sm ith s , U n iv e r s ity  o f  L o n d o n , au th or  o f  ‘C o m p a r a tiv e  M e d ia  
L a w  &  E th ic s ’ p u b lish e d  b y  R o u t le d g e  in  2 0 0 9  an d  its  c o m p a n io n  w e b -s it e  
h ttp : / /w w w .m a -r a d io .g o ld .a c .u k /c m le , a  jo u r n a lis t  o f  3 6  y ea r s  at th e  t im e  o f  
s u b m is s io n , an d  a b a c k g r o u n d  in  te a c h in g  m e d ia  la w  an d  e th ic s  p r o fe s s io n a lly  an d  in  
h ig h e r  e d u c a tio n  s in c e  1 9 8 2 .

1 a p o lo g is e  to  th e  c o m m itte e  fo r  th e  la te n e s s  o f  th is  s u b m is s io n  an d  a c k n o w le d g e  th at  
y o u  h a v e  r e c e iv e d  e x c e l le n t  a n d  m o r e  a u th o r ita tiv e  e v id e n c e  fro m  p r o fe s so r s , e d ito r s  
an d  m e m b e r s  o f  th e  le g a l p r o fe s s io n  an d  ju d ic ia r y  w h o  are far m o r e  se n io r  an d  
d is t in g u ish e d  th an  m y s e lf .

I c o m m e n d  th e  b r illia n t w o r k  o f  L o rd  L e ste r  Q C  o f  H e m e  H il l ,  H ea th er  R o g e r s  Q C , 
an d  S ir  B r ia n  N e i l l ,  a lo n g  w ith  th at o f  th e  M in is tr y  o f  J u s t ic e  an d  P a r lia m en ta ry  le g a l  
a d v iso r s  w h o s e  c o n su lta t io n  d o c u m e n t  is  a  m o d e l o f  c la r ity .

I w is h  to  b r ie f ly  su p p o rt a ll o f  th e  p r o p o sa ls  fo r  r e fo r m  a s  r e p r e se n tin g  p r o g r e ss  in  
d e a lin g  w ith  th e  s o c ia l ,  p o lit ic a l  an d  cu ltu ra l p r o b le m s  o f  curren t E n g lis h  an d  W e ls h  
d e fa m a tio n  la w  in  re s tr ic tin g  fr e e d o m  o f  e x p r e s s io n  in  th e  d e m o c r a tic  c o n te x t . I w is h  
to  p u t fo rw a rd  s o m e  a rg u m en ts  an d  id e a s  fo r  ra d ica l r e fo r m  th a t a r ise  fr o m  m y  
in terest in  m e d ia  la w  an d  e th ic s  fro m  a  c o m p a r a tiv e  p e r sp e c t iv e .

1. S in c e  th e  p u b lic a t io n  o f  m y  b o o k  in  2 0 0 9  an d  s u b m is s io n  to  th e  H o u s e  o f
C o m m o n s  S e le c t  C o m m itte e  o f  C u ltu re , M e d ia  &  S p o rt en q u ir y  in to  p r e ss  sta n d a rd s, 
p r iv a c y  an d  l ib e l ,  I h a v e  b e e n  a d v a n c in g  a  m o r e  c o n s t itu t io n a l se tt le m e n t o f  th e  r o le  
o f  m e d ia  la w  and e th ic s  in  th e  U n ite d  K in g d o m  th r o u g h  lo w  c o s t  r e s to r a tiv e  ju s t ic e  
p r o c e s s e s  an d  m e th o d s  th at c h a n n e l a ll  le g a l  d isp u te s , l i t ig a t io n  an d  in d e e d  c r im in a l  
i s s u e s  th ro u g h  an  a ll e n c o m p a s s in g  in d e p e n d e n t  stru ctu re  o f  m e d ia  r e g u la t io n  b a se d  
o n  a p o lo g y , c a se  c o n fe r e n c in g , m e d ia  h arm  e v a lu a t io n , an d  v ic t im  fa c e - to - fa c e  
r e so lu t io n , m e d ia t io n , a lte r n a tiv e  d isp u te  r e so lu t io n , arb itra tion  an d  c o m p e n s a t io n  
s c h e m e  jo in t  fu n d e d  b y  th e  in d u stry  a n d  sta te  p r ior  to  la s t resort s p e c ia lis t  m e d ia  h ig h  
c o u rt p r o c e e d in g s . ■ T h e s e  are s e t  o u t  at
h ttp : / /w w w .p u b lic a t io n s .p a r lia m e n t .u k /p a /c m 2 0 0 9 1 0 /c m s e le c t /c m c u m e d s /m e m o /p r e s  
s /m  1 3 0 0 2 .h tm  an d  I o n ly  w is h  to  d ir e c t  y o u r  c o m m it te e  to  n e w  p r o p o sa ls  an d  d e ta il  
in  r e sp e c t  o f  d e fa m a tio n  an d  h o w  th e s e  c o u ld  b e  d e v e lo p e d  in  th e  lig h t  o f  th e  
a n n o u n c e m e n t o f  L o rd  J u stic e  L e v e s o n ’s en q u ir y  in to  m e d ia  e th ic s  an d  r e g u la tio n , 
[se t  o u t in  m o r e  d e ta il at 4 .]

2 .  T h e  k e y  s tr u g g le  fa c in g  th e  U n ite d  K in g d o m  ju d ic ia r y  an d  P a r lia m en t at
W e s tm in s te r  is  th e  r e se tt in g  o f  th e  c o n s t itu t io n a l im p e r a tiv e  o f  fr e e d o m  o f  e x p r e s s io n  
in  r e la tio n  to  lib er ty  an d  d e m o c r a c y . I b e l ie v e  it is  u n d er  th rea t o n  th ree  le v e ls :  '

a ) T h e  d im in ish in g  v a lu e  a n d  o p e r a tio n  o f  p r io r  restra in t in  r e la t io n  to  l ib e l ,  
p r iv a c y , a d m in is tr a tio n  o f  ju s t ic e  an d  n a tio n a l s e c u r ity . N e ith e r  P a r lia m en t n or  
th e  ju d ic ia r y  h a v e  a p p r e c ia te d  th a t cou rt in ju n c tio n  in  a n y  c o n te x t  m u st  b e  a  
tru e e x c e p t io n  an d  th at fr e e d o m  o f  e x p r e s s io n  d e s c e n d s  in to  an  au th oritar ian  
c o n te x t  th ro u g h  co u rt o rd ers r e s tr ic tin g  p u b lic a t io n  o f  truth  an d  fa ls ity  th a t are 
b in d in g  o n  th ird  p a r tie s , con tra  m undum , r e tr o sp e c t iv e  an d  p r o h ib it iv e  o f  
in fo r m a tio n  su p p r e s s iv e  o rd ers t h e m s e lv e s . I b e l ie v e  that I d id  w a rn
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P a r lia m en t in  2 0 0 9  th at c e n so r in g  in fo r m a tio n  th a t th e  p u b lic  reg a rd s a s b e in g  
in  th e  ‘p u b lic  in te r e s t’ w i l l  u n d e r m in e  th e  a u th o r ity  o f  th e  cou rts  an d  I fear  
re c e n t m a n ife s ta t io n s  o f  c iv i l  d is o b e d ie n c e  o f  su c h , cou rt ord ers th r o u g h  n e w  
m e d ia , an d  th e  r e a lity  o f  c o m m u n ic a t io n  in  th e  g lo b a l c o n te x t  in d ic a te  th at m y  
a p p r e h e n s io n  w a s  n o t  u n fo u n d e d . I s tr o n g ly  b e l ie v e  th e  c o m m u n ic a t io n  o f  
h arm  m u st  b e  r e m e d ie d  b y  d a m a g e s  an d  n o t  b y  prior restra in t in  se c r e t  
h e a r in g s . T h e  ra tio  dec iden di  in  B o n n a rd  v  P erry m a n  1891  n e e d s  re a ffir m in g , 
s tr e n g th e n in g  an d  sta tu to ry  au th o r ity .

b ) S in c e  2 0 0 0 , th e  ju d ic ia r y  h as ta k e n  th e  w r o n g  r o u te  in  d e v e lo p in g  a  c o m m o n  
la w  sta re  dec isis  o f  r e sp e c t  fo r  th e  r ig h t o f  p r iv a c y  th r o u g h  prior restra in t an d  
d a m a g e s  o n  m e d ia  p u b lic a t io n  b y  g iv in g  e f f e c t  to  E C H R  ju r isp r u d e n c e  an d  
a p p ly in g  an  in te n se  fo c u s  o f  a  b a la n c in g  e x e r c is e  b e tw e e n  A r t ic le s  8 an d  10 . 
P a r lia m en t, in  m y  o p in io n , d ir e c te d  th r o u g h  sta tu to ry  r e fe r e n c e  that th ere  w a s  
a  U K  m a rg in  o f  a p p r e c ia tio n  g iv in g  fr e e d o m  o f  e x p r e s s io n  p r io r ity  an d  
p a ra d ig m a tic  im p o r ta n c e . T h e  H u m a n  R ig h ts  A c t  s p e c if ic a l ly  d ir e c te d  th e  
co u rts  to  g iv e  p articu lar  regard  to  A r t ic le  1 0 . 1 reg re t to  s a y  th e  co u r ts  h a v e  n o t  
b e e n  d o in g  th is  an d  it is  o f  g rea t c o n c e r n  to  m e  th a t th e y  h a v e  c h a n g e d  th e  
B r itish  C o n st itu t io n  w ith o u t  p ro p er  d eferra l an d  r e fe r e n c e  to  P a r lia m en t. T h e  
c o lla p s e  or r ea d in g  o f  ‘r ig h t to  r e p u ta tio n ’ in  th e  lig h t  o f  A r tic le  8 w a s  n o t  a  
m atter  fo r  th e  co u rts  th r o u g h  E C H R  c a s e  la w  o r ig in a tin g  fro m  c o n tin e n ta l  
ju r is d ic t io n s . P rior  restra in t o n  th e  p u b lic a t io n  o f  truth  o n  th e  b a s is  th at z o n e s  
o f  p r iv a te  in te r a c tio n  re la te  to  in f id e l i ty  an d  p a r tic ip a tio n  in  th e  s e x  in d u str ie s  
as a  c o n su m e r  w e n t  far b e y o n d  th e  re m it o f  ju d ic ia l  d is c r e t io n  an d  h a d  n o t  
b e e n  g iv e n  th e  g r e e n  lig h t  in  th e  H u m a n  R ig h ts  A c t . In  m y  o p in io n  th e  
e s ta b lish m e n t o f  th e  tort o f  d e fa m a tio n  a s  a  r ig h t to  r e p u ta tio n  in  A r t ic le  8 , th e  
e s ta b lish m e n t o f  a  tort o f  p r iv a c y  th r o u g h  h u m a n  r ig h ts  ju r isp r u d e n c e  h a v e  to  
b e  m a tters  fo r  P a r lia m en t s in c e  th e y  a f fe c t  th e  b e d r o c k  o f  B r it ish  
c o n st itu t io n a l r ig h ts  an d  th e  b a la n c e  o f  p o w e r .

c )  C o n v e r s e ly  P a r lia m en t h a s  fa ile d  to  r e c o g n is e  an d  r e sp e c t th e  ju d ic ia r y ’s 
e x h o r ta tio n  to  p rese r v e  th e  c o n s t itu t io n a l p r in c ip le s  o f  o p e n  ju s t ic e  that  
d e fe n d a n ts  an d  th e  w id e r  p u b lic  m u st k n o w  th e  e v id e n c e  b e in g  a d d u c e d  to  
p r o se c u te  an d  c o n v ic t  c r im e . T h is  o p e n  ju s t ic e  p r in c ip le  is  a ls o  fu n d a m en ta l to  
c iv i l  l it ig a t io n  in  th e  p u rsu it o f  r e m e d ie s  b y  c la im a n ts . It w a s  w r o n g  o f  
P a r lia m en t n o t to  f o l lo w  th e  ju r isp r u d e n tia l p r in c ip le s  d e c id e d  b y  th e  H o u s e  o f  
L o rd s in  R  V D a v is  2 0 0 8 .  [D a v is , R  v  [2 0 0 8 ]  U K H L  3 6  (1 8  Ju n e 2 0 0 8 ) ]  T h e  
c o n c lu s io n  o f  th e  J u s tic e  rep o rt o f  2 0 0 9  c a ll in g  fo r  a n  e n d  to  th e  u s e  o f  se c r e t  
e v id e n c e  is  a c u te ly  r e le v a n t  an d  correct: ‘S e c r e t  e v id e n c e  is  u n r e lia b le , u n fa ir , 
u n d e m o c r a tic , u n n e c e s sa r y  an d  d a m a g in g  to  b o th  n a tio n a l se c u r ity  an d  th e  
in te g r ity  o f  B r ita in ’s c o u r ts .’ I fu l ly  e n d o r se  th e  r e c e n t  r u lin g  o f  th e  S u p r e m e  
C ou rt in  A1 R a w i v  S e c u r ity  S e r v ic e  [A1 R a w i &  O rs v  T h e  S e c u r ity  S e r v ic e  &  
O rs [2 0 1 1 ]  U K S C  3 4  (1 3  J u ly  2 0 1 1 ) ]  an d  s tr o n g ly  u r g e  P a r lia m en t to  r e tr ie v e  
ou r n a tio n a l d ig n ity  an d  lib erta r ia n  a u th o r ity  o n  th is  is s u e . In  a d d itio n  p u b lic  
d is s e m in a t io n  o f  th e  id e n tity  o f  d e fe n d a n ts  an d  le g a l  p a rties  to  a n y  fo r m  o f  
l it ig a t io n  is  a ls o  a  m atter  th at c a n n o t  b e  c o m p r o m ise d  e x c e p t  in  o n ly  th e  m o s t  
e x c e p t io n a l o f  c ir c u m sta n c e s  G u a rd ia n  v  A h m e d  [G u a rd ia n  N e w s  an d  M e d ia  
L td  &  O rs, R e  H M  T rea su ry  v  A h m e d  &  O rs [2 0 1 0 ]  U K S C  1 (2 7  Jan u ary
2 0 1 0 ) ]  an d  I d o  th in k  th is  r e q u ir e s  s ta tu to ry  e n a c tm e n t or  a u th o r ita tiv e  
d e c la r a tio n  in  a  w r itte n  c o n s t itu t io n .
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3. D ra ft D e fa m a tio n  B i l l  p r o p o sa ls .
1 su p p o rt th e  c la u se  1 d e f in it io n  o f  d e fa m a tio n  a s  a  " su b stan tia l harm " te s t . I w o u ld  
su p p o rt th e  in se r t io n  o f  th e  w o r d  ‘s e r io u s ’ in  th e  te s t . I b e l ie v e  th a t th is  sh o u ld  s lu ic e ­
g a te  o u t tr iv ia l a c t io n s  an d  b e g in  a  p r o c e s s  o f  r e c o g n is in g  th at d a m a g e  to  rep u ta tio n  
n e e d s  to  b e  p r o v e d  in  m a te r ia lis t  rather th a n  e m o tio n a l te r m s. I w o u ld  g o  fu rth er an d  
req u ire  th e  a s s e s s m e n t  o f  d a m a g e s  to  b e  b a se d  o n  p r o v a b le  e v id e n c e  rather th a n  a  
p r e su m p tio n  o f  d a m a g e  to  fe e l in g s . It is  lo g ic a l  th at i f  d e fa m a tio n  w e r e  b a se d  o n  
p r o v a b le  m a te r ia lis t  d a m a g e  rather th a n  a  p r e su m p tio n  o f  h arm  to  f e e l in g s ,  fr e e d o m  o f  
e x p r e s s io n  w o u ld  b e  p r o m o te d  o n  m a n y  le v e ls .  T h is  w o u ld  h e lp  to  d is t in g u ish  th e  
E n g lish  an d  W e ls h  c o m m o n  la w  e m p h a s is  o f  l ib e l  an d  s la n d e r  r e la t in g  to  e c o n o m ic  
an d  s o c ia l  sta tu s rather th an  th e  c o n tin e n ta l c iv i l  la w  p r in c ip le  o f  e m o tio n a l s e n s ib i l i ty  
b a se d  o n  h o n o u r  an d  d ig n ity .

I regard  c la u se  2  an d  th e  d ra ftin g  o f  th e  d e fe n c e  o f  r e s p o n s ib le  p u b lic a t io n  in  th e  
p u b lic  in terest as p r o g r e ss  an d  th is  s h o u ld  o v e r c o m e  th e  c o n c e r n s  a s s o c ia te d  w ith  th e  
e x is t in g  R e y n o ld s  d e fe n c e . I w o u ld  c la r ify  th e  m e a n in g  o f  “p u b lic  in te r e st” to  
r e c o g n is e  th e  p lu r a lity  o f  th e  m e d ia  m a rk et p la c e  an d  n o t to  d e te r m in e  a n y  h ie r a r c h y  
o f  p u b lic  in te r e st  c o m m u n ic a t io n . I a m  in  fa v o u r  o f  th e  p u b lic  in terest th r e sh o ld  o f  
l ib e l  d e fe n c e  d e v e lo p e d  b y  th e  U n ite d  S ta te s  S u p r e m e  C ou rt se t  at th e  le v e l  o f  
‘r e c k le s s  d isreg a rd  fo r  th e  tru th ’ an d  ‘a c tu a ted  b y  m a l ic e ’ th at h a s  b e e n  a d o p te d  b y  
In d ia , A r g e n tin a  a n d  o th er  le g a l ju r is d ic t io n s . I a lso  th in k  th ere  is  m er it  in  d e v e lo p in g  
a  d is t in c t io n  b e tw e e n  p u b lic  in terest a n d  p r iv a te  c la im a n ts .

In  r e la tio n  to  c la u se  3 an d  truth  I reg a rd  th e  p r o p o se d  c h a n g e s  to  th e  d e fe n c e  o f  
ju s t if ic a t io n  a s  p r o g r e ss , b u t I w o u ld  g o  further to  r e v e r se  th e  b u rd en  o f  p r o o f  in  
re la tio n  to  a ll c la im a n ts  an d  b r in g  o u r  p o s it io n  in  l in e  w ith  ou r  c o m m o n  la w  c o u s in ,  
th e  U .S .A .

I a m  in  fa v o u r  o f  th e  p r o p o se d  c h a n g e s  to  th e  e x is t in g  d e fe n c e  o f  h o n e s t  c o m m e n t  se t  
o u t in  c la u se  4 . I th in k  its  r e la t io n sh ip  to  th e  r e s p o n s ib le  p u b lic a t io n  d e fe n c e  i s  c le a r  
an d  ap p rop ria te .

I su p p o rt th e  p r o p o sa ls  in  c la u se  5 to  e x te n d  th e  d e fe n c e s  o f  a b so lu te  an d  q u a lif ie d  
p r iv ile g e . I w o u ld  s im p ly  e x te n d  th e  re p o r tin g  p r iv ile g e  in  r e la tio n  to  P a r lia m en t to  an  
a b so lu te  le v e l  to  g iv e  m e d ia  p u b lic a t io n  th e  e q u iv a le n c e  o f  th e  p r iv ile g e  re la tin g  to  
P a r lia m en ta r ia n s . I s tr o n g ly  d isa g r e e  w ith  th e  current L ord  C h ie f  J u stic e  that th ere  ca n  
b e  a n y  c o n str u c t io n  o f  c o n te m p t o n  th e  part o f  m e d ia  re p o r tin g  o f  a n y th in g  sa id  in  
P a r lia m en ta ry  p r o c e e d in g s  o n  th e  b a s is  o f  ‘b a d  fa ith .’ T h e  p u r p o se  o f  s e c t io n  9  o f  th e  
B il l  o f  R ig h ts  o f  1 6 8 9  w a s  to  g iv e  P a r lia m en t c o n s t itu t io n a l a u th o r ity  o v e r  th e  
ju d ic ia r y  in  r e sp e c t  o f  fr e e d o m  o f  e x p r e s s io n . T h is  h a s  to  b e  e x te n d e d  to  a ll a reas o f  
m e d ia  r e p o r tin g  in  th e  ea r ly  2U * c e n tu r y  an d  th ere  sh o u ld  b e  n o  d o u b t at a ll that 
a ccu ra te  an d  fa ir  r e p o r tin g  o f  a n y th in g  sa id  in  P a r lia m en t, w h e th e r  m a lic io u s  or  in  
d e f ia n c e  o f  a n y  k in d  o f  ju d ic ia l  in ju n c tio n , is  p r o te c te d  an d  p r iv ile g e d .

I th in k  th e  d is t in c t io n  d raw n  b e tw e e n  a b so lu te  an d  q u a lif ie d  p r iv ile g e  sh o u ld  o n ly  
r e m a in  in  r e sp e c t  o f  q u a lif ie d  p r iv ile g e  b e in g  su b je c t  to  c o n tr a d ic t io n  or e x p la n a tio n  
w ith  th e  m e d ia  p u b lish e r  b e in g  g iv e n  a  r e a so n a b le  t im e  to  p u b lish  a n y  su c h  r e sp o n se  
w h e th e r  so u g h t  or  n ot.
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T h e  is su e  o f  c o n te m p o r a n e o u s  r e p o r tin g  d o e s  n o t  ap p ear  to  h a v e  a n y  p ra c tica l h e a r in g  
o n  th e  p u b lic a t io n  an d  rep o r tin g  in  a  m u lt i-m e d ia  a g e .

I regard  th e  e x te n s io n  o f  q u a lif ie d  p r iv ile g e  to  p r o te c t io n  g iv e n  to  c o p ie s  o f  an d  
e x tra c ts  fro m  m a ter ia l an d  s c ie n t if ic  an d  a c a d e m ic  c o n fe r e n c e s  a s  r e p r e se n tin g  
e x c e l le n t  re fo rm  an d  p r o g r e ss . I w o u ld  e x te n d  th e  a c a d e m ic  q u a lif ie d  p r iv ile g e  to  
p e e r -r e v ie w e d  a c a d e m ic  jo u r n a ls . I su p p o rt e x te n d in g  q u a lif ie d  p r iv ile g e  to  rep o rts  
r e la tin g  to  p u b lic  c o m p a n ie s  e ls e w h e r e  in  th e  w o r ld . I su p p o rt e x te n d in g  q u a lif ie d  
p r iv ile g e  to  fa ir  an d  a ccu ra te  c o p ie s  o f ,  e x tr a c ts  fr o m , or  su m m a r ie s  o f  th e  m a ter ia l in  
an  a r c h iv e , w h e r e  th e  l im ita t io n  p e r io d  fo r  an  a c t io n  a g a in s t  th e  o r ig in a l p u b lish e r  o f  
th e  m a ter ia l u n d er  th e  n e w  s in g le  p u b lic a t io n  ru le  h a s  e x p ir e d . I w o u ld  a ls o  su p p o rt  
th e  r e q u est fro m  th e  N a t io n a l A r c h iv e s  fo r  a  s p e c if ic  p r iv ile g e  r e la tin g  to  p r e v io u s ly  
u n p u b lish e d  d o c u m e n ts  that are in  th e  p u b lic  in terest.

In  m y  o p in io n  th ere  w o u ld  b e  m e r it  in  th e  D e fa m a t io n  B i l l  c la r ify in g  th at m e d ia  
c o n fe r e n c e s  th at are a c c e s s ib le  b y  m e m b e r s  o f  th e  p u b lic  fa ll u n d er  th e  d e f in it io n  o f  
‘p u b lic  m e e t in g s ’ an d  th at th e  q u a lif ie d  p r iv ile g e  su b je c t  to  e x p la n a tio n  or  
co n tr a d ic tio n  a lso  a p p lie s  to  p r e ss  r e le a s e s  p u b lish e d  in  r e la tio n  to  su c h  c o n fe r e n c e s .  
W h ils t  th e  H o u s e  o f  L o r d s  ru lin g  in  T u r k in g to n  v  T h e  T im e s  in  2 0 0 0  [T u rk in g to n  an d  
O th ers v . T im e s  N e w s p a p e r s  L im ite d  (N o r th e r n  Ire lan d ) [2 0 0 0 ]  U K H L  5 7  (2 n d  
N o v e m b e r , 2 0 0 0 ) ]  p r o v id e d  a  c o m m o n  la w  e x te n s io n  o f  th e  q u a lif ie d  p r iv ile g e  
d e fe n c e , I w o u ld  u rg e  th e  c o m m itte e  to  c o n s id e r  in tr o d u c in g  a  r e c o g n it io n  th at m e d ia  
in te r v ie w s  re c o r d e d  or c o n d u c te d  b y  th e  m e d ia  c o n fe r e n c e  p a rtic ip a n ts  w ith in  2 4  
h o u rs  o f  th e  c o n fe r e n c e  re ta in ed  th e  sa m e  p r iv i le g e  p r o v id e d  th e y  r e p r e se n te d  a  fa ir  
an d  a ccu ra te  e x p r e s s io n  o f  th e  m a tters  c o m m u n ic a te d  at th e  p r e s s  c o n fe r e n c e .

I w o u ld  a lso  u rg e  th e  c o m m itte e  to  in tr o d u c e  a  q u a lif ie d  p r iv ile g e  fo r  r e p o r tin g  n e w s  
a g e n c y  m a ter ia l in  ord er to  p r o te c t  su b sc r ib e r  n e w s  o r g a n isa t io n s  fro m  a n y  
in a d v er ten t r e p u b lic a t io n  o f  d e fa m a tio n  c o n ta in e d  in  n e w s  a g e n c y  d is tr ib u tio n . S u c h  a  
d e fe n c e  to  d e fa m a tio n  is  a v a ila b le  in  a  n u m b er  o f  U .S .  s ta te  ju r is d ic t io n s .

I fu lly  su p p o rt th e  p r o p o sa ls  se t  o u t  in  c la u s e  6; in  r e sp e c t  o f  th e  s in g le  p u b lic a t io n  
ru le . T h e  “m a te r ia lly  d if fe r e n t” te s t  i s  w e l l  th o u g h t o u t  an d  c o n str u c te d  an d  I am  
c o n f id e n t  that th e  p r o p o sa ls  a d e q u a te ly  p r o tec t p e r so n s  w h o  are (a l le g e d ly )  d e fa m e d  
b y  m a ter ia l th at r e m a in s  a c c e s s ib le  to  th e  p u b lic  a fter  th e  o n e -y e a r  l im ita t io n  p e r io d  
h a s  e x p ir e d .

I fu lly  su p p ort th e  p r o p o sa ls  se t  o u t in  c la u s e  7  in  r e sp e c t  o f  ju r is d ic t io n  -  "L ibel 
tou rism ."  T h e  d raft b il l  o f fe r s  a n  e x c e l le n t  s o lu t io n  in  th e  c o n te x t  o f  th e  U K ’s 
o b lig a t io n s  to  E u ro p ea n  U n io n  la w . C la u se  7  e f f e c t iv e ly  c h a n g e s  th e  la w  so  th at a  
co u rt d o e s  n o t  h a v e  ju r is d ic t io n  to  h ear  an d  d e te r m in e  a  c la im  to  w h ic h  th e  c la u se  
a p p lie s  u n le s s  it is  sa t is f ie d  that, o f  a ll th e  p la c e s  in  w h ic h  th e  sta te m e n t c o m p la in e d  
o f  h a s  b e e n  p u b lish e d , E n g la n d  a n d  W a le s  is  c le a r ly  th e  m o s t  a p p rop ria te  ju r is d ic t io n  
in  w h ic h  to  b r in g  a n  a c t io n  in  r e sp e c t  o f  th e  s ta te m e n t.

I o p p o s e  a n y  m o v e  to  a b o lis h  th e  e x is t in g  p r e su m p tio n  in  fa v o u r  o f  tr ia l b y  ju r y . I 
b e l ie v e  P a r lia m en t an d  th e  J u d ic ia ry  u n d e r e s t im a te  th e  c o n s t itu t io n a l im p o r ta n c e  o f  
ju r y  p a r tic ip a tio n  in  m a tters  o f  fa c t  c o n c e r n in g  fr e e d o m  o f  sp e e c h . A  v e r d ic t  o n  
w h e th e r  d a m a g e s  sh o u ld  b e  a w a r d e d  in  r e sp e c t  o f  c o m m u n ic a t io n  is  a s  im p o rta n t a s  
th a t re la tin g  to  u n la w fu l im p r iso n m e n t b y  th e  p o l ic e  or  a n y  o th er  p u b lic  a u th o r ity . It is
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fu n d a m en ta l to  c iv i l  l ib e r ty  an d  d e m o c r a tic  a c c o u n ta b ility , an d  th e  ju r y ’s r o le  is  b o th  
p ra ctica l an d  s y m b o lic  in  e x p r e s s in g  an  u n d e r sta n d in g  o f  ord in ary  a n d  natural 
m e a n in g  in  th e  s o c ia l ,  p o lit ic a l  an d  cu ltu ra l c o n te x t . T h e  ju r y  re m a in s  o n e  o f  th e  la s t  
b u lw a r k s a g a in s t  a b u se  o f  p o w e r  b y  e x e c u t iv e ,  le g is la tu r e , an d  ju d ic ia r y . T h e  r ig h t to  
tria l b y  ju r y  sh o u ld  b e  g iv e n  th e  sa m e  c o n st itu t io n a l sta tu s  a s  it r e c e iv e s  in  th e  U S A .

4 . C o n su lta t io n  is s u e s

In th e  l ig h t  o f  r e c e n t e v e n ts  c o n c e r n in g  th e  c o n d u c t  o f  th e  p ress  in  o b ta in in g  
in fo r m a tio n  fo r  th e  p u r p o se s  o f  p u b lic a t io n  an d  th e  p u b lic  d is o b e d ie n c e  o f  cou rt  
o rd ers r e la tin g  to  p r iv a c y , I w o u ld  s u g g e s t  th e  c o m m itte e  ta k e s  a  ra d ica l a p p ro a ch  to  
d ra ftin g  le g is la t io n  so  that a ll d e fa m a tio n  p r o c e e d in g s  h a v e  to  rev ert to  a  M e d ia  L a w  
an d  E th ic s  R e s to r a tiv e  J u stic e  C o m m is s io n  th at c o m b in e s  th e  p u r p o se s  o f  O fc o m ,  
B B C  T ru st an d  P r e ss  C o m p la in ts  C o m m is s io n  r e g u la tio n . I w o u ld  s u g g e s t  th e  fu n d in g  
o f  su c h  a  c o m m is s io n  w e r e  b a se d  o n  a  p artn ersh ip  b e tw e e n  m e d ia  in d u stry  an d  th e  
sta te  w ith  p u b lic  fu n d in g  m a tc h in g  p o u n d  for  p o u n d  c o n tr ib u tio n s  fr o m  m e d ia  
c o m p a n ie s  an d  o r g a n isa tio n s .

T h e  C o m m is s io n  w o u ld  b e  in d e p e n d e n t  o f  g o v e r n m e n t an d  P a r lia m en t, b u t h a v e  
in v e s t ig a to r y , p r o -a c t iv e  an d  c o m p e n sa to r y  p o w e r s  w ith  d a m a g e s  c a p p e d  at £ 1 0 ,0 0 0  
an d  th e  p u b lic a t io n  o f  th e  c o m m is s io n ’s a d ju d ic a tio n s . E a c h  s id e  w o u ld  b e  o b lig e d  to  
p a y  th e ir  o w n  c o s ts .

A n y o n e  c o m p la in in g  o f  d e fa m a tio n  (a  fa ls e  p u b lic a t io n  c a u s in g  se r io u s  an d  
su b sta n tia l h a rm  to  rep u ta tio n ) w o u ld  b e  o b lig e d  to  e le c t  a  p r o c e s s  o f  m e d ia t io n  or  
a lte r n a tiv e  d isp u te  r e so lu t io n , w ith  th e  fo rm er  p r o c e s s  h a v in g  th e  o p t io n  o f  c a se  
c o n fe r e n c in g . In  A D R , th e  C o m m is s io n  w o u ld  h a v e  th e  r e so u r c e s  to  p r o v id e  a d v ic e  
an d  r e p r e se n ta tio n  w h e r e  a  lit ig a n t in  p e r so n  c o u ld  n o t  a ffo r d  s p e c ia lis t  le g a l a d v ic e .  
T h e  d e fa m a tio n  la w  a p p lie d  b y  th e  C o m m is s io n ’s m e d ia t io n  an d  A D R  p r o c e s s e s  
w o u ld  b e  th at se t  o u t in  th e  p r o p o se d  D e fa m a tio n  B i l l  a s  w e l l  a s e x is t in g  an d  r e le v a n t  
E n g lish  an d  W e ls h  c o m m o n  la w .

I w o u ld  p r o p o s e  that th o s e  d isp u te s  in  d e fa m a tio n  th at c o u ld  n o t  b e  r e s o lv e d  b y  th e  
C o m m is s io n ’s m e d ia t io n /A D R  p r o c e s s , or a s  a n  a p p ea l a g a in s t  th e  C o m m is s io n ’s 
A D R  c o u ld  th e n  p r o c e e d  to  th e  s p e c ia lis t  M e d ia  H ig h  C ou rt w h e r e  th e  d a m a g e s  
w o u ld  s t il l  b e  c a p p e d  at £ 1 0 ,0 0 0 ,  w ith  e a c h  s id e  o b l ig e d  to  p a y  th e ir  o w n  c o s ts  
w h a te v e r  th e  o u tc o m e , an d  th ere  b e in g  th e  U S  c o n s t itu t io n a l p u b lic  in terest d e fe n c e  
stan d ard  o f  ‘r e c k le s s  d isreg a rd  fo r  th e  tru th ’ an d  ‘a c tu a te d  b y  m a l ic e ’ stan d ard  
a p p ly in g  to  p u b lic  in te r e st  c la im a n ts .

A s  m y  s u b m is s io n  is  c lo s e  to  th e  la s t  d a y  fo r  p u b lic  c o n su lta t io n , I r e a lis e  th e  
c o m m it te e  is  u n lik e ly  to  req u ire  or  n e e d  a n y  ora l e v id e n c e  o n  th is  s u b m is s io n , b u t I 
r e m a in  w i l l in g  an d  a v a ila b le  sh o u ld  it b e  req u ired .

T h e s e  v ie w s  are p e r so n a l to  m e  an d  d o  n o t r e p resen t a n y  p o l ic y  p o s it io n  or v ie w  ta k en  
b y  a n y  o r g a n isa t io n  th at e m p lo y s  m e  o r  h ir e s  m e  in  a n y  c o n te x t .
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