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PRESS REGULATION FOLLOWING THE DEATH OF DIANA, PRINCESS OF WALES

Fo llow ing the death of D ia n a , P r in ce ss  o f W ale s at the w e e k e n d , in ten sive  p u b lic  
debate has continued on the question of possib le new  contro ls over the press. I am 
clear that the G o ve rn m en t sh o u ld  refrain from  su b sta n t iv e  co m m e n t on th is  issu e  
at p resent. In due c o u rse , ho w e ver, w e sh a ll be ca lled  on to m ake a c lear 
sta te m e n t of our p o sitio n , and I shall put p ro p o sa ls  to c o lle a g u e s  a c c o rd in g ly . In 
the m eantim e, you m ay like to have an indication of m y im m ediate  h and ling p la n s .

Issu e s of press regulation are com plex and have a long history. A s  exp la in ed  in the 
annexed aide-m em oire, a series of proposals has been m ade over the years to strike 
a better balance betw een the freedom  of the press and the rights of ind ividuals, but 
It IS c le a r th at th ere  are no e a sy  a n sw e rs. 1 h ave  se rio u s d o u b ts  as to w h e th e r 
p r iv a c y  le g is la tio n  is  d e sirab le  or p ractica b le . W hat h app ened  in P a ris  se e m s 
a n y w a y  rather to  p o in t to re co n sideratio n  of the law  on h a ra ssm e n t p e rh a p s 
a sso ciated  w ith action by ed ito rs and p rop rie to rs, rather th an  p r iv a c y  la w s- but it 
IS too early  to re a ch  firm  c o n c lu s io n s  at th is  sta g e . '

A s  th e firs t ste p , it is  for n e w sp a p e r ed ito rs and prop rie to rs n o w  u rg e n tly  to 
in d icate  w h a t a ctio n  th e y  propose to take  in the light o f the w e e k e n d 's  e v e n ts  
both to tack le  th e  p ro b le m s ca u se d  by in ternational p a p a ra zzi p h o to grap h e rs ancS

co n ce rn  abo u t m edia in tru sio n . A c c o rd in g ly  
Jo h n  W a k e h a m  is n o w  en gage d  in an u rge n t re v ie w  w ith  ed itors a c ro s s  the 
n e w sp ap e r in dustry  and he hopes to m ake a public statem ent around the end of the 
m o n th . I w ill m eet him  n e xt w e ek to a s s e s s  the em erg ing  c o n c lu s io n s  of th is 
re v ie w . T h is  w ill he lp  e sta b lish  a benchm ark a g a in st w h ich  to co n sid e r w h e th er 
fu rth e r G o v e rn m e n t actio n  is  needed. In m y d is c u s s io n s  w ith  Jo h n  W ake h am  I 
w o u  d not p ro p o se  to  be draw n  on any p o ssib le  G o ve rn m en t action; in s te a d ' I 
w o u ld  in d icate  th a t w e w ill be co n sid e rin g  o p tio n s in the light o f all the
c ircu m sta n ce s, in clu d in g  our com m itm ent to incorporate the European C o n v e n tio n  
on H um an R ig h ts .
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In th e  lig h t o f m y d is c u s s io n s  w ith  Jo h n  W a k e h a m , I sha ll c o n su lt  c o lle a g u e s  
fu rth e r  on p o ss ib le  p ro p o sa ls  fo r a ctio n . Fo r th e tim e b e in g, I s u g g e s t  th a t w e 
should  continue a s  n o w  to avoid being d ra w n  a s to a n y  p o ss ib le  m o v e  a w a y  from  
c u rre n t  s e lR e g u la t o r y  a rra n g e m e n ts, but th at w e  sh o u ld  in d ica te  th a t w e  shall 
co n sid er the issu e s  further in the light o f Lord W a k e h a m 's  re v ie w  and in th e  w id er 
c o n te x t  o f E C H R  in co rp o ratio n .

>  1 am  c o p y in g  th is  m inute to C a b in e t c o lle a g u e s  and to R o b in  Butler.

0 ^ ^
C  R S

^  S e p te m b e r 1 9 9 7
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A N iv £ y .

Press Regulation and Self-regulation

In the 1980s, the behaviour of sections of the press, particularly unjustified 
infringements of privacy, led to repeated calls for legislative intervention, either in 
the form of a privacy tort or criminal intrusion offences, or statutory intervention in 
the form of a tribunal or ombudsman. The proper balancing of the freedom of the 
press and rights of the individual, especially privacy, has proved an intractable issue.

2. In 1990, the Government-appointed Privacy Committee, chaired by Sir David 
Calcutt recommended the replacement of the old Press Council by a voluntary Press 
Complaints Commission as a last chance for self-regulation and, if the Commission 
proved ineffective, its replacement by a statutory system of regulation. It also 
recommended the introduction of intrusion offences. The then Government 
accepted these recommendations in principle, and the newspaper industry duly set 
up the Press Complaints Commission.

3. On 14 January 1993 Sir David Calcutt , who had been invited to review the 
effectiveness of self-regulation concluded that the industry had not made self­
regulation effective, and would not in fact do so. He therefore recommended a 
statutory tribunal and consideration of a privacy tort, and again recommended 
intrusion offences. At the same time, the National Heritage Select Committee 
recommended a statutory ombudsman, and a privacy bill with criminal and civil 
elements.

4. In its response, Privacy and Media Intrusion, published in July 1995, the previous 
administration rejected statutory regulation on the grounds that it was a 
disproportionate response to such press abuses as had occurred, intrusion offences on 
the grounds that its was impossible to frame criminal provisions which struck the 
right balance between privacy and freedom of the press, and the tort on the grounds 
that (as shown by a consultation paper) there was insufficient public support. It made 
clear its preference for self-regulation, and pressed for further improvements to the 
Code of Practice (on the basis of which the Press Complaints Commission 
adjudicates complaints) and to its procedures and sanctions.

5. Some of these recommendations for better self-regulation have been implemented, 
but most have not, and the system is still not fully effective, particularly in privacy 
cases, where coverage breaching the Code can produce great competitive advantage 
and increased circulation. The main weaknesses lie in the narrow ambit of the Code, 
and the lack of real sanctions against those who breach it: in practice, nothing more 
than censure. This is shown by fact that Earl Spencer, though a complaint about 
press treatment by his wife was upheld by the Commission, referred it to the 
European Commission of Human Rights in Strasbourg,
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6. The Government has indicated its preference for self-regulation, and its reluctance 
to see statutory regulation or a privacy law. It is, however, committed to 
incorporation of the European Convention on Human Rights, and it may be that 
whatever is said on the face of the incorporating BiU (and this is a matter of current 
inter-departmental discussion), the domestic courts will provide a remedy for those
whose privacy has been infringed by the media if that result has not already been 
achieved by Strasbourg.

7. This will not, however, foreclose the debate on press regulation as respect for 
pnvacy is only one of many provisions in the Code, and in any case use of the courts 
to protect rights and remedy wrongs is costly and cumbersome. In addition, there is 
strong public pressure, following the death of Diana, Princess of Wales, for the
Government to take action against the sort of press intrusion which the Princess 
suffered. '

8. Various proposals have been made over the years to deal with the issue, that is 
preventing and penalising journalism which is not m the public interest and which 
causes distress, while allowing responsible investigative and innocuous journalism 
to continue. The proposals, which are not necessanly mutually exclusive, include;

1.

11.

111.

I V .

V .

V I .

Vll.

regulation of the press through a statutory tribunal or ombudsman 
(comparable with the statutory regulation of broadcasters)

s tren g th en in g  o f  self-regulation

enactment of a statutory tort of privacy

tiglitenmg of the criminal law to catch particular journalistic abuses, e.g. 
Caicutt's proposal for an offence of intrusion to obtain material for 
publication, reporting restrictions and recent harassment legislation,

developing the law on matters germane to privacy, e.g. right to reply, 
data protection, confidence or copyright

encouraging the Courts to develop a privacy jurispmdence (as has 
happened in the United States), and

incorporation of the European Convention on Human Rights or 
enactment of a Bill of Rights conferring a right of action for 
infringement of privacy

9. Som e o f  these proposals have been im plem ented  in part, and ;som e arc probably
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not runners, but none is easy or straightforward because of the need to preserve the 
balance between competing rights. The Government will have to consider, in the 
light of its conclusions about the events in Paris and of the debate on incorporation 
of the European Convention on Human Rights, whether any further proposals 
should be implemented.
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